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approved .. .. ,, ». 554 

Ti loki 3 n tth t> Bidu D.is, T L R , 3b AU ,2-h, rJ r d to *, 7b 

Tulsi Lai v Gir&b&m, 88 Indian Cases, 410, followed *. 115 

u 

l med i\ Jas R m, 1 L, R , 29 All , 612, loll owe d *♦ .. 682 

V. 

Vifcaliih^hi An »uil Si\an mu ,1. 1 R„ 27 Mad , 677, referred to ** 702 

w, 

W tight la Ritjsf-nii ft Sheikh M sluddin, L. B, 14 J. A., 89* applied Cl 851 

z 

Zamir Hi san v Sunday I L R , 22 All, 399, distinguished*. 68? 
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of February, 1916, and was delivered on tin 4th ofMairh, 1916. 
At the hearing of the appeal a preliminary point w.i> rais'd that 
the appeal was filed beyond time. Tbc appellant contend' 1 that 
the time occupied in obtaining the cop} of tin judgt im nt 
of the first court should also be exclude d, ami it llui wos 
done the appeal v ould be within time. The qut -linn win t Lt r 
the appeal was presented beyond time w i-. r« lined to u Full 
Bench, 

Babu Piari Lai Banerji (with Mr, S. A. Huhtn?) tor tin* 
appellant, raised the question as to who should lx gin. He .sub- 
mitted that the appeal itself was not befote the Full Bt neh ; it 
that had been the case, and the respondent had a pnlnmnuy 
objection, then the respondent would be heard fir-4. The -,o!e 
point for determination by the Full Bench was whether or not the 
time occupied in obtaining the copy of the judgement of the 
first Court should be deducted in computing the period of 
limitation. On this point he who asserted the affirmative should 
(begin. 

The Court intimated that the party who raised the question 
itself should he first heard. 

Dr. Surendra Nath Sen (with him Mumhi Gubari Lai) 
for the respondent : — 

The appeal is barred by time. There is no proiision of law 
■which entitles the appellant to a deduction of the time required 
to obtain the copy of the first court’s judgement. The langu tg.> of 
section 12 of the Limitation Act is very clear. Clause (2) 
excludes the time requisite fora copy of the decree appealed from ; 
and clause (3) excludes the time requisite for a copy of the judge- 
ment on which “it,” i.e., the decree appealed from, is founded. 
In the present case the decree appealed from being that of the 
lower appellate court, the judgement indicated by clause (3) is 
the judgement of the lower appellate court, upon which the said 
decree is founded. The judgement of the first court comes neither 
under clause (2) nor under clause (3). The judgement waa in the 
appellant’s favour, and is certainly not the “judgement com- 
plained of.” The appellant may seek to invoke the aid of rule 2, 
chapter III, of the rules of Court, as it now stands after the 
amendment which was published in the local Gazette of the 24|h 
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of July, 1915.* That rnlo, ho\u*vei, docs not hclji the appellant ; lPl7 
it does not say anything about lhnit.it ion of the txohwou ot any 
purled ol time The important wouls of- the Ruin arc ‘ mill bo isaiui 
presented," and lb u bolt ^oopo is r milnod to the que^ti *n of fho ^* mun 
proper ^mentation of an appt.ih It has nothing to do with any 
question of limitation. In the present ow there is no question 
whether iho appetl \ux^ or wa> not properly presented ; idmit- 
tedly it was, an the mpmenu ills of tin lulewciv eomplnd with* 

That bung ho, the function ol the Rule corner to an end. Rut 
after tint the question axiie* u i\un thcappt.il prtscimd withm 
time V* It cannot he seriously contended that the rule mentioned 
above was either mien In 1 or competent to graft an important 
addition to the provisions of section 12 of the Limitation Act, 

And the rule does not profess to do so. Order XLI, rule 1, read 
with section 108, Civil Procedure Code, says nothing about a 
copy of the judgement of the first court* The Rule was framed 
by the High Court, as a matter of procedure in the presenting of 
appeals, under the powers conferred by section 122, Civil Proce- 
dure Code, The Rule has not inaugurated any great novelty; 
so far back as in the Code of 1859, we find, the rule incorporated 
in section 373 thereof. Turning now to decided cases, there are, 
no doubt, rulings under the Code of 1859 favouring the exclusion 
of the time requhed to obtain a copy of the judgement of the 
fiist comb But it must be remembered that no codified provision 
on the subject, like that of section 12 of the present Limitation 
Act, was contained in Act XIV of 1859, and so the courts could 
exercise gi eater latitude in dealing with the matter. The 
following eases have some bearing, more or loss on iho subject : 

Firathi Sing v. Vencatmvinnay yan (1) and Ghtmnilal Jeilut* 
bhai v, Barot Dahyabhai Amidakh (2), where it was held that 

• Chapter III , rule 2, of the rules of the llujh Com t :-*->** No memorandum 
of appeal from aa appellate decree or from any ordk r shall be presented unless 
accompanied by a copy of the decree or order appealed against and, whore it 
exists, a copy of the judgement of the court of first instance. In all ci me m 
which either or both of the judgements above mentioned i* or arc not m 
English, the memorandum of appeal shall also be accompanied by a translation 
In the English language of such judgement or judgements made by a translator 
cnfelte establishment of a Civil Court or certified as correct by aa authorised 
immUm ol the High Court/ • 

Pi 4 Mad** m m (1907) LL.R V 32 Bom., 14, 
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the essential accompaniments of a memorandum of ap]c;,l were 
those prescribed by order XLI, rule 1, and '■onion 108, Civil 
Procedure Code; that the additional neoump mimnns r< quirod 
by the High Court rule Merc ©\lranc <m-. ; and tli.il ’in lan- 
guage of section 12 of the Limitation Ac- and ihe i t'nt 
it was framed with due regud to lit* 1 said pmuMf i,- ut the 
Civil Procedure Code and that it applii d e pnill\ to Inst appeils 
and second appeals g,«o rise to the none— i try implied imi 1h.it 
deduction of the time taken to obtain a ropy id 1 he fir-l mart’s 
judgement was not intended by the Legidai im •, lia tinhmuh'a 
Sadashiv v. Laxman Sadaehiv (1) and Badnuhivn Rnghuuulh 
v. Bamchandra Chintaman (2) are contradict' >iy < The 

case of Fazal Muhammad v. Find Kuar (3) may also U men- 
tioned by w-ay of analogy. 

Babu Pian Lai Banerji for the appellant : — 

Tracing back the history of legislation on the subject ir 
will be seen that the course of legislation has, from the begin- 
ning, run on two parallel lines, tbe first prescribing from time to 
time the necessary accompaniments of a memorandum of appeal 
and the second making corresponding provisions for exclusion of 
the time required to furnish those accompaniments. The two 
have always been correlative and commensurate. Section 373 
of tbe Code of Civil Procedure of 18-39 (Act VIII of 1859) 
required copies of judgements and decrees to bo filed. There was 
no provision for exclusion of the time requisite for such copies 
in the corresponding Limitation Act, XIV of 1859, because the 
Code of Civil Procedure itself provided for the matter by section 
833. That section, however, in terms allowed deduction of the 
time required for obtaining a copy only of the “ decree it was 
silent about the “ judgement.” But the courts promptly stepped in 
to remove this defect and the consequent hardship, and ruled that 
the time taken to obtain a copy of the judgement should also be 
deducted; Eossanee Begum v. Dumree Mahtoon (4). Section 13 
of the Limitation Act, IX of 1871, reproduced section 333 of Act 
VIII of 1859, and the subject of the exclusion of time requisite 
for copies was taken out of the domain of the Code of Civil 

(1) (1906) I. L K„ 81 Bom., 162 (3) (1879) I.'li B , 2 All., 192. 

(2) (1903) 5 Bom. L. R., 394. (4) (1865) 2 'W. B., (Mis, App.) 51, 
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Procedure and incorporate! in tin* Limitation Act. But the 
decision in 2 W. II.. 51, cm lmi dtubt fulbwtd. In 1875, however, 
that case wai nu t tuh d Itv tit Full Bun-h oa-o of Juyjunnath 
Singh v. Sheivru'fun h Uttjb (I). The divergence ormUcl by the 
Full iJoiioh ruling It. tv, » on t hi ivo brauehe. of legHision was 
soon imcdiod. In 1877 tin Lt gi -hi turn stepped ligand 1>y mac-ting 
section 341 of die Code of Civil Procedure (X of 1877) and the 
third puagraph of Mctinti 12 of (he Liiuila.fi"it Act, XV of 1877, 
brought the two subjects into line ag i in. Thus it appears that 
whenever in t la- past c infusion and hardship have arisen in this 
matter, the courts or the Legislature have stepped in and taken 
measures to prevent injustice. It is submitted that this Bench 
may lay down that as a mailer of genenl practice with reference 
to this rule the Court should in such cases give the appellant 
the benefit of section 5 of the Limitation Act. In the case in 
I. L. R,, 82 Bom , 14, which has been cited by the respondent, 
the Bombay High Court was much impressed by the hardship 
which a similar rule of its o\v n was likely to cause, and was led 
to declaie the rule to be ultra vires rather than to allow it to 
cause hardship. It is submitted that the present rule is also 
ultra vires, because its eSect is, m practice, to modify and cut 
down the period allowed by the Limitation Act. The rule 
imposes an additional hardship on the appellant over and above 
the requirements prescribed by the Legislature and m ly in many 
oases operate v ery seriously tu encroach upon the period which 
is by law allowed for appeal and thereby to prejudice the rights 
and privileges of an appellant. Conceivably, it might take, say, 
95 days to obtain the copy of the first court’s judgement. The 
court could, no doubt, give relief under section 5 of the Limi- 
tation Act, but that would be reducing the appellant to sue for 
■ grace, which might or might not bo given, for a matter to which 
he ought to be entitled as of right. There seems no reason why 
the appellant should be placed in a different position with respect 
to the copy of the first court’s judgement from that in respect of 
the copy of the appellate judgement, if he is equally required to 
file both. 

Knox, A, C. J., and Banerji and Tudball, JJ. Thequestion 
thaife -/has been referred to this Full Bench for decision is 
’ft) (167S) 24 W. B., 105. ' 
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whether the appeal, out of which the question arises, is barred 
by limitation or not ? 

In order to decide this point it is necessaiy to consul, r first 
the date on which the judgement of the lower appellate couit was 
passed and the days that it took the appellant to obtain copies oi 
the judgement and decree complained of. The judgt ment was 
pronounced on the 3rd of December, 191 5. We find from the reeoi d 
that an application for thejeopy both of the judgement and doctor 
was made on the 7 th of December,! 915 , and that that e, >py could have 
been obtained on the 18th of December, 1915. The appi Slant there- 
fore had at his disposal the ninety days prescribed ior the appeal 
plus a period of twelve days, the time requisite to obtain copies ol 
the judgement and decree complained of. The appeal was filed in 
this Court on the 15th of March, 1916, and was thus one day beyond 
the time allowed by the Indian Limitation Act. Primd facie, 
therefore, it appears that the appeal at the time when it was 
presented to this Court was barred. But the appellant seeks to 
call to his aid a period of another eleven days, more or less, and 
the ground on which he seeks the addition of this period is that 
under rule 2, chapter III, this Court has made a rule that *' no 
memorandum of appeal from an appellate decree or from any 
order shall he presented unless accompanied by a copy of the 
decree or order appealed against and, where it exists, a copy of 
the judgement of the court of first instance.” His contention is 
that, as he could not present his memorandum of appeal unless 
it was accompanied by the copy of the judgement of the court of 
first instance, he can claim the additional period which was 
requisite for the obtaining of the copy of the said judgement. In 
the present case that period was a period of eleven days. When 
the memorandum of appeal was presented to this Court it was 
as a matter of fact accompanied by the documents which the 
Code of Civil Procedure and the rule -of this Court required 
should accompany it. But, as' we have already stated above, the 
date of presentation was one day beyond the period of time 
allowed by the Indian Limitation Act. Now section 12 . of the 
Indian Limitation Act is perfectly clear and Its language in" no 
way ambiguous. It lays down in clause (3) of section 12 of the 
Act that “ where a decree is appealed from or sought to be 
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renewed, the tma lujunttobu obi uon x \ o»j»} * I th > juditinoni 1O1T 
on which if i- kniudt d *h ill *U n L r n fudni M > 1 i f inr*li< r ^Txigilai 
said, and u< ,m un umumu- m hulking that tin l **u f * 
povurbyum mle that it inav make u> do i a n puim * bin Fiukad. 

tatioa proton 1m d 1 y the iiah m Limit unn At u \\ * wuuhi 
further s iy that the ruh anil* AutiL w *^s uovt r amuidtU l«> and 
can m no way be constrm d is altering m anj w iy tin Indian 
Limitation Ad. This Court kn power to aku, ana ml and uld 
to rule* of procedure hud down by the Code of Cnd Procedure, 
tide section 12*2, but nowhere has any power bun gmu to ib to 
touch the Limitation Act* Our answer then to the (juaMiou 
which has been sent to us is that the present appeal is barred by 
limitation. 

Wo have not got to determine whether this is a case in which 
the provisions of section 5 of the Limitation Act are to be applied. 

That is a matter for the Bench hearing the appeal. 


APPELLATE CIVIL* 


Befo> e Mi . Justice Piggoit and If? , Justice Walsh * 

AFZAL SHAH and anqtheb (Plaintiffs) v m LACHMI NABAIN and j um> $3. 

1 othhks (Defendants}, 1 * — 

Civil P/ocedure Code (IQQSJ, o t let I, mle'fi; o da XXIII, mle 1 ~-*Ptocedwe~-~> 

Suit dismissed f a miyoindet of yai ties and of causes f of ac tton~~Plaint*ff 
permitted to withd aw suit on te ms with liberty to bting fn.sk suits. 

Where it was found on second appeal to the High Couit that the suit out of 
which the appeal had arisen w m bad for misjoinder of pai tics and of causes 
of action, in that there wis no community* of interest between w the various 
defendants, whose sole connection with each other was that they were pur- 
chasers of different portions of property, the whole of which was claimed by 
the plaintiff, the High Court permitted the suit to bo withdrawn on terms 
as to costs, with liberty t o the plaintiff to bring separate suits against each 
of the defendants. 

The facts of this case were as follows : — 

The plaintiffs purchased certain items of immovable property 
in one lot at a sale held in execution of a decree. Somehow the 
same property again came to be sold, as belonging to the former 

c * Second Appeal No, 373 of 1916, from a decree of Durga Dafc Joshi, First 
Additional Judge of Aligarh, dated the 4th of December, 1915, modifying a 
of Banks Behari M, Additional Subordinate judge of Aligarh# dated 
the 14th:ci; March, 1910. 

/ * . .. i , 1 * * * 
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owner, in execution of decrees against him, and was purchased at 
auction m separate lots hy different purchasers, who obtained 
possession. The plaintiffs then brought a suit igainst these pur- 
chasers for a declaiation of their o^n title by their piior purclnse, 
for possession and for mesne profits Each defendant or set of 
defendants was in possession only of the item purchased by him or 
them, respectively , there was no allegation of conspirxcy among 
the purchasers. Both the lower courts dismissed the suit as being 
bad foi multifariousness The plaintiffs appeal e 1 to the High Com t. 
Dr. $, M Sulaiman, for the appellants, contended in the first 
place that the suit was maintainable. Order I, rule 3, of the 
Code of Civil Procedure was wide enough to cover the case. The 
right to relief was alleged to exist against the defendants either 
jointly, severally or in the alternative, and the question common 
to them all was whethei the whole of the rights in the property 
had passed to the plaintiffs or any portion had been left over which 
could pass to a subsequent purchaser. Order I, rule 3, applied 
to questions of joinder of causes of action as well as to questions 
of joinder of parties ; Bamendra Nath Bay v. Brojendra Nath 
Pass (1). The plaintiffs’ title in respect of all the items was one 
and the same ; and the relief regarding declaration of title was 
common against all the defendants. Reference was also made to 
order I, rules, 4, 5,7; order II, rule 3, and order VII, rule 8. In 
the next place it was submitted that, even if the suit w is defective 
by leason of multifariousness, it should not have berni dismissed 
altogether. There was no provision m the Code of Gi\ ll Procedure 
laying down that a suit was to be dismissed for misjoinder of 
causes of action. The courts should have asked the plaintiffs to 
confine the suit to one cause of action, and given them an oppor- 
tunity to amend the plaint. The following cases wore relied on s 
Behari Lai v. Eodu Bam (2) and Baij Nath v. Ghhowaro (3). 

The Hon’ble Dr. Tej Bahadur Sapru (with him Munshi 
Panna Lai ) for the respondents, contended that the suit as 
brought could nob be proceeded with Two conditions were laid 
down by order I, rule 3 ; itself before it could be applied, and the 
first was that the right to relief must be “ in respect of or arising 
(X) (1917) 21 O. w. K, 794 . ( 3 ) (1893) L h R., 15 AIL, 380 . 

(3) (1903) I L. R., 26 Ail., 218. 
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out of the same «c*u :>r transaction or series of acts or tian^aeti</ns.” 
This condition was n<A snuffled by the piv^eni ea c. Order I, mle 
5, was governed by eider i. rule 3 Order L rule \\ applied onij T 
io misjoinder of parties* and no* to mi -joinder c» "ause-. of action. 
The leading case on the .subject of multifanou-nc^s \un tint of 
Sadler v. The Great VSedern Raihcay Co. (1). ^epiriU* torts 
committed u y sepinie defendants could not be joined tog* ther in 
one suite Separate acts of u*espiss by &epaiatc in 1i vidua Is upon 
different items of pi 0 }>erh could not b made the object -matter 
of the same sail. The (oDowing c\iso w xs aUo uted : Gower 
Gould^idge (2) There wore two later oa-es which at first sight 
might seem to run count e to the cisos mentioned above, they 
were Franlmiburg v\ Great Homeless Carriage Co. (3) and Com- 
pania Sannnena de Carnes Congeladas v. Moulder Brothers & 
Co (4). But in reality there was no conflict ; for, in the fiivt ease 
it was held that in substance there was only one cause of action, 
and in the second it w«,s held that iLc two defendants could be 
regarded as 1 eing principal and agent 1 1 the lower coui us the 
plaintiffs did not choose to ask for an opportuni y to amend the 
plaint or to take any other steps to reniely the defect m the suit. 

Dr. 8. If, Sidaiman, in reply, submitted that order X. rule 3, 
made a distinction between one eau^e of action being alleged, to 
exist and separate causes of action being found to exist. The 
fact that it was found on the evidence that the defendants were 
separately m possession would not affect the fact that the cause of 
action was alleged against them jointly Au application was then 
made on behalf of the appellants praying for leave under ordei 
XXIII, rule 1, to withdraw the suit with liberty to bring a fresh 
suit or suits, and was oppose 1 by the respondents, 

Piggott an 1 Walsh, S3. : — This is a second appeal w Lieh corner 
before us under the following circumstances. The plaintiffs 
alleged themselves to have acquired certain property at public 
auction. They alleged that, under circumstances perhaps amount- 
ing to fraud on the part of the judgement-debtor, the property 
was put up to sale s second time and was purchased in different 
lots by different persons. On this they impleaded three different 

(1) (1896) A. C., 450. (3) (1900) 1 Q B , 504. 

(2) (1898) 1 Q B., 343 (4) (1910) 2 K B., 354. 
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sets of defendants, claiming a declaration oi their own,* title, 
recovery of possession, and mesne profits. Separate defences 
were filed by the members of the different sets of defendants, and 
in each of these defences the particular defendant concerned pro- 
tested that he had nothing to do with the property specified in the 
plaint, except only one single item of the same. Arising out of 
this plea of fact, the point was taken that the suit was bad for 
misjoinder of causes of action and that each defendant, or set of 
defendants, should have been separately sued for ejectment as a 
trespasser in respect only of such items of property as were in the 
possession of such defendant or defendants severally. A curious 
feature of the case was that, when the pleadings of the parties 
were complete, it was apparent that a portion of the property 
specified in the plaint was not claimed by any of the defendants 
at all, that is to say, the plaintiffs were claiming to ieco\er pos- 
session of some property from defendants who repudiated having 
anything to*do with it. In the result the court of first instance 
dismissed the suit, and this dismissal has been affirmed by the 
Additional District Judge in appeal. The only point dealt with 
by the lower appellate court was that the suit was bad for multi* 
fariousness. As a matter of fact there had been an order by the 
predecessor in office of the learned Judge who finally disposed 
of the appeal, which was no doubt well intended, being an effort 
on the part of the court to bring the question in dispute to a 
final adjudication ; but the actual effect of that was to make the con- 
fusion worse. The learned Judge directed the plaintiffs to implead 
a number of fresh defendants, presumably on the ground that they 
were the persons in possession of those portions of the property 
in suit which were not claimed by any of the original defendants. 
This order was complied with in a curious fashion by the addition 
of two new defendants in the specification of defendants in the 
plaint, without the addition of any statement of any sort or kind 
in the body of the plaint to suggest what the cause of action 
against the defendants thus added was supposed to be. However, 
the suit having been, as already stated, dismissed J>y the lower 
appellate court, the plaintiffs come to this Court in second appeal, 
and in their memorandum of appeal as drafted they simply call in 
fha finding of law on which their suit was dismissed by 
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the court below. The pleas in the memorandum of appeal are that 
the suit is not bad for inultiiariousnebs, that it was maintainable 
as framed and that the reliefs claimed theiein could have been 
granted in one suit against all the defendants. It is unnecessary 
for us, as the case now stands, to go further into this matter beyond 
saying that wo could not have acceded to thi& contention. 
There was no allegation in the plaint of any joint action or 
community of interest as between the different sets of defendants. 
If the principle suggested by the memorandum of appeal before us 
were correct, it would follow that any owner of property might 
bring one single suit against an unlimited number of wholly un- 
connected trespassers on different portions of his property, merely 
on the ground that he himself owned the entire property under a 
single title. This is a proposition which could not be affirmed. It 
is idle for the appellants to refer us t to those rules in the Civil Pro. 
cedure Code which refer to the circumstances under which different 
defendants may be jointly impleaded on a single cause of action. 
The piesent is not a case of an alleged misjoinder of defendants on 
a single cause of action, but of alleged misjoinder of causes of 
action. In the course of arguments before us it was strongly re- 
presented to us on behalf of the plaintiffs appellants that their suit 
ought not to have been allowed to fail altogether upon such a 
merely technical ground. Various suggestions were put forward 
as to the manner in -which the defect, if found to exist, might be 
remedied. Finally, we gave the plaintiffs lime to consider their 
position, in order that they might, if they thought fit, apply to 
this Court for permission to withdraw from the suit under order 
XXIII, rule 1, of the Code of Civil Procedure. An application to 
this effect has now been laid before us, and we have heard both par- 
ties concerning it. The jurisdiction of this Court to take action 
under the rule above mentioned, even at the stage of second 
appeal, is not questioned, and such jurisdiction has from time to 
time been exercised in suitable cases. Neither can it be denied 
that the suit now before the Court is one which must fail by reason 
of a formal defect, namely, that of misjoinder of causes of action 
in a single suit ; that is to say, the error made by the plaintiffs in 
filing one single suit when they ought to have brought three or 
more, is clearly a defect of a formal nature having nothing to do 
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with the merits or otherwise of the plaintiffs' claim. The only 
question therefore for us to consider is whether this is a proper 
case for the exercise of our discretion in favour of the plaintiffs. 
On a fair consideration of the matter it seems to us that, subject 
to full compensation being made to the defendants in the matter 
of costs for the expenses to which they have been subjected up to 
this stage in the litigation, the case is a suitable one for permit- 
ting the plaintiffs to abandon the untenable position which they took 
up when they filpd this suit, leaving their rights otherwise unim* 
paired, so that they may seek redress from the law for any wrong 
which they may have suffered by the institution of such properly 
framed suit or suits as may be found to be necessary. First, w r e 
make the order which we propose to pass subject to this condition 
that all costs incurred up to this date by any of the defendants 
respondents in all three courts are hereby made payable by the 
plaintiffs appellants. Subject to this condition, we set aside the 
decrees of both the courts below and in place thereof p iss an order 
permitting the plaintiffs to withdraw from the present suit with 
liberty to institute such fresh suit, or rather fresh suits, in respect 
of the subject matter of the present suit as they may be legally 
advised. 

Suit withdrawn, 


Before Mr. Justice Tudball and Mr. Justice Walsh , 

QASIM A LI KHAN (Judgement-debtob) v. RHAGWANTA KUNWAR 

(DeCBES-'HOLDEB).* 

Civil Procedure Code (1908), section 47; order XLJ rule !-*» Execution of 
„ decree — Appeal —Limitation — Gopy of decree or final order necessary to the 

filing of an ap peal . 

On an objection taken by the judgement-debtor that the execution of a 
decree was barred under section 48 of the Code of Civil Procedure, the Court, 
in disallowing the objection, wrote a judgement and also drew up a formal 
order, or decree, being the formal expression of the decision of the question. 

Held that order XLI, rule 1, of the Code applied, and no valid appeal 
could be filed against the decision of the court below which was not 
accompanied by a copy of such formal order, or decree. Khirode Sundari 
Mi v. Janendra Nath Pal ChaudhuH (1) discussed. 

* First Appeal No. 4X of 1917, from & decree of Suraj Narain Majju, 
Subordinate Judge of Azamgarh, dated the 23rd of September, 1916. 

‘ (1) (1901 } 6 C. W. N,, 283. 
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This appeal arose out of an application for execution of a 
decree for sale obtained in 1897. The judgement-debtors raised 
an objection that execution of the decree was barred under section 
48 of the Code of Civil Procedure. The execution court (Subordi- 
nate Judge of Azamgarh) disallowed the objection. In so 
doing the Subordinate Judge wrote a judgement, which was 
delivered on the 23rd of September, 1916. He also drew up a 
formal order, or rather a decree, that is to say, a forn al expres- 
sion of his decision of the question. 

On the 9th of December the judgement- debtor applied for a 
copy of the judgement only, which was ready on the 14th. On 
the 2nd of January, 1917, an appeal was filed in the High 
Court, accompanied only by a copy of the judgement of the 23rd 
of September, 1917. A copy of the decree was only obtained 
some time in January, 1917, and was filed in court on the 2nd 
of February, 1917, long after the expiry of the period of limita- 
tion. On the appeal coming on for healing the respondent took 
a preliminary objection that no valid appeal had been filed 
within limitation, 

Babu Kamal Kant Varma, for the appellant. 

Dr. & Sulaimcm, for the respondent. 

TuDBALL, J. —The facts of this case are as follows : — The 
respondent’s predecessor in title obtained a decree for sale 
against the appellant and others in the year 1897. Execution 
of the decree was obtained on many occasions, but the decree 
has not yet been satisfied. Another application for execution 
has now been made. The present appellant and one other 
objected that the execution of the decree was barred under section 
48 of the Code of Civil Procedure, The court below, relying 
on a ruling of this Court that the rule laid down in section 48 did 
not govern the case of mortgage decrees passed prior to the coming 
into force of the present Code of Civil Procedure, disallowed 
the objection. In so doing the Subordinate Judge wrote a 
judgement, which was delivered on the 23rd of September, 1916. 
He also drew up a formal order, or rather a decree, i.e», a formal 
expression of his decision of the question. The present appellant 
took no further step in the matter until the 9th of December, 
1916, when he applied for a copy of the judgement only, and 
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this was ready for him on the 14th of December, 1916. The period 
of ninety days allowed by law for an appeal expired on the 23rd 
of December, but allowing six days spent in obtaining the copy of 
the judgement, the period expired during the Christmas vacation. 
On the 2nd of January, 1917, he came to Allahabad and his vakil 
directed him to obtain and file a copy of the decree. On that 
date a memorandum of appeal with the copy of the judgement 
only was filedin Court. The appellant applied for and obtained 
a copy of the decree in the second half of January, 1917, and he 
finally produced it m Court on the 2nd of February, 1917. A pre- 
liminary objection is taken that the appeal was not fded within 
time and is barred by limitation. It is urged that this is an 
appeal from a decree and that in accordance with the provisions 
of order XLI, rule 1, the memorandum of appeal must be 
accompanied by a copy of the decree appealed from, and also of 
the judgement on which it is founded (unless the Court dispenses 
with the latter). The copy of the decree in the present case was 
not filed until long after the period for appeal had passed. In 
fact no application for it was made within the period of limita- 
tion, and primd facie, this objection seems well founded. On 
behalf of the appellant, however, it is urged that, the decree in 
' the present case is not the formal expression of the court's 
decision, but is the document of the 23rd of September, 1916, 
which I have described above as the judgement. It is urged that 
the definition of decree in section 2, clause (2), clearly lays 
it down that in a case like the present, arising under section 47 
of the Code of Civil Procedure, the decree is the determination 
of the a question t} i,e^ the court's decision embodied in what I 
have designated the judgement, that that was filed with the memo- 
randum of appeal on the 2nd of February, 1917, and the appeal 
is therefore within time. In support of this argument, reliance 
is placed upon a decision of a Bench of the Calcutta High Court 
in Khirode Sundari Behi v. Janendm Nath Pal Ghaudhuri , (1) 
reported in the Calcutta Weekly Notes, Volume Vj, page 283; 
In this case the judgement shows that no formal expression of 
the court's decision was drawn up. Whatever there was on 
record was in one document, a copy of which was filed. It was 
held that “ the order itself is the decree and no other decree is 
(1) (1901) 6 0. W* N„ 288, 
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necessary I find it impossible to agree that the order itself 
is the decree and no other decree is necessary. The Code defines 
a judgement as the statement given by the Judge of the grounds 
of a decree or order. The “ decree " is the formal expression 
of an adjudication which conclusively determines the rights of 
the parties. It is this formal adjudication (and not the judge- 
ment) which detcimines the questions between the parties. The 
word “ decree ” includes the “ determination of a question within 
section 47.’' To my mind it is quite clear that the determination 
of such questions is in the “ formal ” expression of the court’s 
adjudication on the points. The judgement gives merely the 
grounds for the decision. In the case of “ orders ” also the 
Code clearly distinguishes between the judgement, i.e„ the 
grounds of the order and the “ order ’’ itself, which is the formal 
expression of the decision. An Indian “judgement ” is not to be 
confused with an English judgement. The latter corresponds to 
the formal decree or order passed in the case. The decision of a 
question within section 47 would be an “ older ” and not a decree 
were it nob specially laid down (for the purposes of appeal) that it 
should be deemed to be a decree. 

Order XLI contains the rules applying to appeals from decrees 
and order XLIII contains those applying to appeals from orders, 
and rule 2 shows that the rules of order XLI are to be applied, 
as far as may be, to appeals from orders. Kule 1 of order XLI 
clearly makes it an inflexible rule that in the case of appeals 
from decrees toe memorandum of appeal shall be accompanied 
by a copy of the decree. The court cannot dispense with it, 

> In the case of appeals from orders, it makes it equally com- 
pulsory to file a copy of the “ order ” and that word is defined 
clearly in section 2 and is something apart from and different 
from the judgement. This Court has always insisted on 
subordinate courts drawing up a formal order. In the list of 
papers which go to form File A of part I of a record. No. 14 
is the judgement and No. 15 is the “ decree, including decree 
Under section 47 ” [vide page 40, chapter V, of the General 
Rules (Civil,) for Subordinate Courts]. 

* The court below prepared both documents, i.e., it wrote its 
Jitfeaetat and drew up its decree, If in the present 
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the appellant’s objection to the execution of the decree had been 
allowed and his costs had been awarded to him, the judgement is 
not what he would have sought to execute m xecoveringhis costs; 
he would take a copy of the decree, in which alone would be sot 
forth the costs awarded and recoverable, The pi active of the 
courts is well known and 4 m my opinion is m accordance with law. 
The learned vakil, who has argued the point ably and thoroughly, 
admits that when his client arrived on the 2nd of January, 1917, 
with a copy of the judgement only, he at once sent him off to get 
a copy oi the decree which was absolutely necessary to enable the 
appeal to be filed. Moreover, when he filed the memorandum of 
appeal he asked for time to file the copy of the decree and an ex 
parte order was passed in his favour. 

In the Calcutta case, apparently no decree had been prepared, 
and the omission of the couit could not be allowed to prejudice 
the appellant, and that alone would have sufficed for a decision in 
his favour on the point. I cannot accept the position that w here 
there is a judgement and a decree based thereon on a question 
within section 47 of the Code of Civil Procedure, a valid appeal is 
filed by presenting a memorandum of appeal without a copy of 
the decree. 

An execution proceeding is a proceeding in the suit and the 
formal decision of a point within section 47 of the Code of Civil 
Procedure is a decree m that suit inter partes and the procedure 
m an appeal therefrom is that laid down m order XLL It is 
impossible to hold that the Legislature intentionally wished to 
place appeals like the present outside the pale of order XLI and 
order XLIII and intentionally refrained from laying down any 
procedure for them. 

There therefore was no appeal before the Court until the 2nd 
of February 1917, 

We have, however, been asked to admit this appeal out of 
timer in exercise of the powers granted by section 5 of the 
Limitation Act. An affidavit has been filed. I to not impressed 
with it. It does not carry any conviction \o my mind as* to the 
trtlth of the facts alleged therein. To my mind this is onb of 
those cases of negligence and carelessness which so“ frequently 
l P cc:ur * ® le appellant has no riierits. It is not* that he has paid 
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off the debt he owed. He simply relies on a plea of limitation 
It is a dmi tted that the decision of the court below is in accordance 
with a decision of two Judges of this Court. Hein turn is met 
with a counterplea of limitation m this appeal. This is not a 
hard case What is sauce for the respondent is in this case 
sauce for the appellant. I therefore would not admit the appeal 
out of time. 

Walsh, J.— I entirely agree. The Code is quite free from 
ambiguity upon the point. The Calcutta case may have been 
rightly decided upon the facts, but, for the reason given by my 
learned brother, I am unable to agree with its construction of the 
Code, which was unnecessary for the decision. I agree in 
dismissing the appeal. 

Ordeb OF the Court. — The appeal is dismissed with costs. 

Appeal dismissed. 
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Befo) e My, Justice Piggott. 

PAHAHWAN SINGH (Plaintiff) v. 7ANKI and othebs (Defendants),* 191? 

Hindu law —Bond— Suit m bond executed by deceased Hindu agamst Ms 
widow and btot/ws —Bom of dtc ee* 

Plaintiff, after the death of the obligor a Hindu, sued his widow and 
brothers to recover the amount due on a bond It was found that the obligor 
and his brothers were joint HUd that the plamfiS wis still entitled to a 
decree agamst the widow which might be executed against any scif-acqtnred 
property of the deceased obligoi in her hands. 

This was a suit by the obligee of a bond to recover the 
amount due thereon from the v idow and brothers of the obligor, 
who had died before suit. The bond was proved, but the suit was 
nevertheless dismissed on the ground that the obligor and his 
brothers had been joint and that on his death his brothers 
became the owners of the property by right of survivorship and 
that his widow inherited nothing. The plaintiff -applied in 
revision to the High Court. 

Munshi Baleshwari Prasad, for the applicant 

The bond being proved, the court should have decreed the 
sljaim as against any assets of Baldeo which mig^t be in th& , 
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to enter into the question ■whether Baldeo left any, and, if so, 
what assets. That question would arise at the time when the 
decree would be sought to be executed; Lallu Bhagvan v. 
Tribhuvan Motiram (1), Madho Ram v. Dilbwv Muhul (2), 
and Civil Revision No. 18 oi 191 7, decided by Kh?ox,J f on the 2nd 
of May, 1917, (XJmeported.) It has been found that Baldeo was 
joint with his brothers But there is nothing to prevent a 
member of a joint Hindu family from holding at the same time 
some self-acquired separate property. If Baldeo left any such 
property, it would be inherited by the widow and would be his 
assets in her possession, and the decree could be executed against 
it. The court should have contented itself with passing, as it 
was bound to pass, a decree against the assets of Baldeo, if any. 

Piggott, J. — On the findings of the court below there should 
have been an ex parte decree against Musammat Janki, widow of 
Baldeo, for the sum claimed, with costs, such decree to be recover- 
able only against any self-acquired property of the deceased 
Baldeo which might be found in the possession of the widow. 
The lower court was quite entitled on the pleadings to try an 
issue whether Bxldeo had died joint or separate from his brothers 
Chunni, Gokul and Bachchu ; and having come to the finding 
that, at the time of Baldeo’s death, the four brothers were 
members of a joint undivided Hindu family, it has rightly held 
that the joint family pi opeity, whatever it may be, in the hands 
of the remaining brothers by survivorship could not be liable for 
a debt incurred by Baldeo, in the absence of any evidence that it 
was incuired on behalf of the joint family or for the benefit of 
that family. I doubt whethei the modification of the decree of 
the court below, to which I think the plaintiff is entitled as a 
matter of law, will be of any particular benefit to him. The 
object of this application seems t q have been to obtain a decree 
igainst the brothers. However, as the matter has been taken 
ap in revision by this Court, and as the decree of the court 
below appears open to objection on this point* I am prepared to 
it. ^ 'The suit will therefore stand dismissed as agdinst 
the defendants Chunni, Gokul and Bachchu, with costs both here 
and in the court below. It will be decreed, with costs in the 
{!) (1889) I, L. B.j 13 Bom., 653. (2) (1S7Q) 2 N„-W. P., H. 0. Rep., 449. 
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court below, as a gains i the defendant Musammat Janki, with 
this proviso, that the amount of the decree will be loooverablo 
only from any se!f-acqrmed property oi ilm deceased Bahloo 
which m\y be in the possession of this judgemenf-dobioj . 

Decree modified* 


RE VISIONAL CRIMINAL. 


Before Mr Justice To lie 7 1 and Justice Vi # pit, 

EMPEROR u RAM b ARAN LAL and another * 

Act Wo II of 1899 (hvhan Stamp Act J 9 section 62 , ^beduh I, ankle 5 — 
Stamp —Petition to couit intimating comp omise of suit — Ag/ee?ncnt 
The parties to a suit cuoae to terns out of court, and presented a joint 
petition to the court stating the terms of comp] omise arrived at and asking 
rhafc a consent decree might be given in accordance therewith. 

Held that such petition was to he sv imped merely as a petition to the 
court and did not require to ha engrossed on a geneial stamp. 

The facts of this case were as follows : — 

One of the accused, Shoo Narain. sued the other accused, Ram 
Saran Lai, in suit No, 977 u£ 1910 in the Mun^iiV court at Far- 
rukhabad to lucover some money on the basis of a simple mort- 
gage. The parties came to terms out of court They agreed 
orally ” i,hat the defendant was to pay down a certain part of 
the debt in cash ; that the plaintiff was to Lave a decree for the 
rest of the money piyabio in annual instalments, and that in 
case of any default the plaintiff was to be able to execute his 
decree at once for the whole ‘-um then duo. The agreement wa* 
not reduced to writing. The panics walked into court and pre- 
sented a petition to the Mun^f praying that a decree might be 
passed in die case in the terms of the compromise at which they 
had arrived out of court, and in that petition they informed the 
court of the terms of the compromise. The court thereupon 
passed a decree in favour of the plaintiff, but it sent the peti- 
tion to the stamp officer on the ground that it was an agreement 
which ought to have been stamped with a general stamp. The 
Collector directed the prosecution of those two persons for an 
offence under section 62 of the Act, and they were fined Rs* 5 
each. 
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The case was referred to the High Court by the Sessions 
Judge, who was of opinion that the document in respect of which 
the accused had been convicted was no more than a petition to the 
court and only required an ordinary court fee label. 

The applicants were not represented. 

The Assistant Government Advocate (Mr. R. Malcomson), 
for the Crown. 

Tldball and Piggott, JJ.:— This is a reference by the 
Sessions Judge of Farrukhabad, in the case of two persons, Ram 
Saran Lai and Sheo Narain, who have been convicted by a Magis- 
trate under section 62 of the Stamp Act and have been sentenced 
to a fine of Rs. 5 each. The facts may be very briefly put as fol- 
lows One of the accused, Sheo Narain, sued the other accused, 
Ram Saran Lai, in suit No. 977 of 1916 in the Munsif s court at 
Farrukhabad to recover some money on the basis of a simple mort- 
gage. The parties came to terms out of court. They agreed “oially” 
that the defendant was to pay down a certain part of the debt in 
cash; that the plaintiff was to have a decree for the rest of the money 
payable in annual instalments, and that m case of any default the 
plaintiff was to be able to execute his decree at once for the whole 
sum then due. The agreement was not reduced to writing. The 
parties walked into court and presented a petition to the Munsif 
praying that a decree might be passed in the case in the terms of 
the compromise at which they had arrived out of court and in 
that petition they informed the court of the terms of the compro- 
mise. The court thereupon passed a decree in favour of the 
plaintiff, but it sent the petition to the stamp officer on the ground 
that it was an agreement which ought to have been stamped with 
a general stamp The Collector directed the prosecution of these 
two persons for an offence under section 62 of the Act and they 
have now been fined Rs, 5 each. The learned Sessions Judge is of 
opinion that the document in question was a petition to the court 
requiring only a court fee stamp; that it was unnecessary to have 
it engrossed upon a general stamp at all ; that the conviction was 
.bad in law and should be set aside. In his referring 'order the 
Jpdge has referred, to the decision in Surju Prasad v. Bhawani 
Sakai (1), and has distinguished that case from the facts of the 

(1) (1873) I. L. B„ 2 All , 481 
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present case. We fully agree with him that the present 
is a totally different case to the one reported, The Madras 
High Court in volume 8, page 15, of the Indian Law Reports 
have gonepeihaps a little Luther even than it is necessaiy for us 
to go m the present instance, but we agiee that the document in 
the present case was merely a petition to the court informing it 
of an agreement into which the parties had orally enterod out of 
court to compromise the suit, and praying for a decree in the 
terms of the compromise. As such the document did not require 
to be engrossed upon a general stamp but only required the 
ordinary court fee label. In our opinion the conviction m this 
case is bad in law. We set it aside and, direct that the fines, 
if paid, be refunded. 

Conviction set aside. 


REVISIONAL CIVIL. 

Befote Justice Sit Biamadafibwan BanerjL 
EMPEROR JAG-RUP SHU&UL.* 

Criminal P ocedute Code , section 19 5— Sanction to gtosecute— Appeal against 
o dec ? ef using sanction — Munsif of Jamiput — Additional Sessions and 
Subordinate Judge of Jaunput — Act Wo. XII of 1887 (Bengal^ Agta and 
Assam Civil Com ts Act J, section 21 (4). 

Held that an application to revoke or grant a sanction for a prosecution 
granted or refused by fche Munsif of Jaunpur would he to the Additional Ses- 
sions and Subordinate Judge of Jaunpur, 

Held also that a court to which such an application is made is competent 
to take additional evidence for the purpose of satisfying Itself whether sanc- 
tion ought or ought no| to be granted* Rahmat*ullah v. The Emperor (1) 
followed* 

The facts of this case were as follows : — 

A suit was filed in the court of the Munsif of Jaunpur which 
was dismissed on the 19th of November, 1914* An application 
was made to the Munsif of Jaunpur by the Government Pleader 
for sanction to prosecute the applicant under various sections of 
the Indian Penal Code, these being some of the sections men* 
tinned In section 195 of the Code of Criminal Procedure* - The 
application purported to be one under section 195, paragraph: (1), 
* clause (6), of the Cod£ of Crin^nal Prodedtofex^lf wasnotari 

1 4 .. . | ‘ / . , r r J* , * £ " - -'-j v, <*■ ll.trtM 

k " 7 ? jSiraJ BeviBion Ko;. 108’ o! 191T. 

(!) (1916) 92 Indian Cases, 157, 
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application under section 476, as was stated in the order 
of the Munsif. The matter was taken up by the successor 
in office of the Munsif who had dismissed the suit. Ho took 
some additional evidence and came to the conclusion that there 
was not sufficient reason for sanctioning the prosecution of the 
psesent applicant, and ho accordingly rejected the application. 
Thereupon a petition was presented in the Court of the Sessions 
and Subordinate Judge of Jaunpur, purporting to be an applica- 
tion under section 195, paragraph (6), of the Code of Criminal 
Procedure. Mention was made in the application of the fact that 
the Munsif had refused sanction, and the prayer was that sanction 
might be granted for the prosecution of the present applicant. 
The Sessions and Subordinate Judge of Jaunpur, who was 
Subordinate Judge of Jaunpur as regards civil matters and 
Additional Sessions Judge as regards criminal cases, took some 
further evidence and came to the conclusion that there was a 
primd facie case against the present applicant. He accordingly 
granted the sanction askel for. 

Against this order the person against whom sanction to pro- 
secute was granted applied in revision to the High Court. 

Mr. C. Ross Aistonand Mr. E. A. Howard, for the applicant. 

Mr. 6 P. Boys, for the opposite party. " 

BanerJI, J. — This application for revision was made under 
the following circumstances. A suit was filed in the court of the 
Munsif of Jaunpur which was dismissed on the 19th of November, 
1914. An application was made to the Munsif of Jaunpur by the 
Government Pleader for sanction to prosecute the applicant under 
various sections of the Indian Penal Code, these being some of 
the sections mentioned in section 195 of the Code pf Criminal 
Procedure. The application purported to be one under section 
195, paragraph (1), clause (b), of the Code of Criminal Procedure. 
It was not an application under section 476, as is erroneously 
stated in the order of the learned Munsif, The matter was takto 
u£ by the successor in office of the Munsif wjio had dismissed the 
{K&itk * He took some additional evidence and came to the concltt* 
tfklthat 'there was not sufficient reason for sanctioning the pro- 
secution of the present applicant, and he accordingly rejected the 
application. Thereupon a petition was presented in the court of 
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the Sessions and Subordinate Judge of Jaunpur, purporting to 
be an application under section 105, p iragraph (6), of th, Code of 
Criminal Procedure. Mention was made in the application of the 
fact that the Munsif had refused sanction and the prayer was that 
sanction might be granted for the prosecution of the present appli- 
cant. I may mention that the officer called Sessions and Subordi 
nate Judge of Jaunpur is Subordinate Judge ofJaunpur as regards 
civil matters and Additional Sessions Judge as regards criminal 
cases. He took some further evidence and came to the conclusion 
that there was a primd facie caso against the present applicant 
and accordingly granted the sanction asked for. It is this order 
of which revision is sought, and the main arguments upon which 
the application for revision is founded are that the court below 
had no jurisdiction to grant the sanction asked for, and that on 
the merits its order was not a proper one. It is clear frorn the 
provisions of section 195 of the Code of Criminal Procedure that 
an original application for sanction may be made under clause 
(b) of sub-section (1) of that section either to the court in which 
the procee lings in connection with which the alleged offence is 
said to have been committed were held, or to some other court 
to which that court is subordinate. Under paragraph (6) any 
sanction given or refused may be revoked or granted by any 
authority to which the authority giving or refusing sanction is 
subordinate. If, therefore, the Munsif of Jaunpur was subordi- 
nate to the Subordinate Judge of Jaunpur, within the meaning of 
section 195 of the Code of Criminal Procedure, an original appli- 
cation for sanction could be made to that offieor, or that officer 
could be moved to grant the sanction which had been refused by 
the Munsif. It is, therefore, immaterial whether the application 
made to the Sessions and Subordinate Judge of Jaunpur was an 
original application under clause (b) of paragraph (1) or an appli- 
cation under paragraph (6) of section 195. The real point for 
consideration is whether the Munsif of Jaunpur is to be deemed 
to be subordinate to the Subordinate Judge. Paragraph (7) of the 
section provides that for the purposes of the section every ’odurf 
shall be deemed to be subordinate to the "court to which ’ appeals ■[ > 
from the former court ordinarily lie. As I have stated above, 
the position of the Subordinate Judge t of Jaunpur is somewhat 
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different from the position of ordinary Subordinate Judges; 
he is Additional Sessions Judge and he is Subordinate Judge for 
civil cases. Under orders issued by the High Court under section 
21 (4) of the Bengal, Agra, and Assam Civil Courts Act, 1887, 
(vide notification no. 1708/15-114, dated the 25th April, 1913) 
appeals from the court of the Munsif of Jaunpur are preferred to 
his court and “ ordinarily lie ” to his court* Therefore the Sub' 
ordinate Judge must be deemed to be the authority to which the 
Munsif of Jaunpur is subordinate within the meaning of section 
195, and he was competent to entertain the application made to 
him, whether that application be regarded as one under paragraph 
(6) or as an original application under clause (b) of paragraph (1). 
As to the merits of the case, the Subordinate Judge was, I think, 
competent to take and consider additional evidence for the pur* 
pose of satisfying himself whether sanction should or should not 
be granted. This is the view which was taken by a learned 
Judge of this Court in Rahmatiollah v. The Emperor (1). The 
learned Judge of the court below has not, it is true, set forth at 
length the reasons for the conclusion at which he arrived, but 
having regard to the additional evidence, which was produced 
before the Munsif and also before the Subordinate Judge, it can- 
not be said that there was no primd facie case against the appli- 
cant. I am therefore of opinion that the present application is 
without force and I accordingly reject it. The order staying 
proceedings is discharged and it is directed that the record be 
sent back to the court below, 

Application rejected. 


Before Mr. Justice Piggott. 

EMPEROR v. GANG A RAM * 

Criminal Procedure Code 9 section 476 — Jurisdiction — Order for prosecution of 
persons not parties to a proceeding before the Court . 

A court in taking action under section 476 of the Code of Criminal Fro* 
cedure is nor restricted, as regards the person against whom an order may ha 
made, to the parties to a proceeding pending before it. Jadu Wandaii Singh 
v. Emperor (2) dissented from. 

The facts of this case were as follows 
There was a litigation going on in the court of the Munsif of 
Bisauli, in which one of the par ties was seeking to establish the 

* Civil Revision No. 88 of 1917, ~~ 

(1) (1916) 32 Indian Cases, 157. (2) (1909) I. L. B„ 37 Calo., 250. 
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proposition that a certain house had at one time bolonged to one 
Ganga Ram. As a piece of evidence bearing on tins question, 
he undertook to prove to the court that Ganga Ram had granted 
a ten years’ lease of this house in favour of one Tulshi Ram, 
since deceased. It was said that Tulshi Ram had executed o.i 
stamp paper an agreement to hold this house as tenant of Ganga 
Ram at a certain rent. A summons was issued to Ganga Ram, 
calling upon him to produce this document. He appeared in 
couit in obedience to this summons, tendered in evidence an 
agreement of the nature suggested, purpoi ting to have been 
executed in his favour by Tulshi Ram, deceased, as long ago as 
the year 1895, He gave evidence on oath supporting the story 
of the lease in question and the genuineness of the document 
A marginal witness to the said document, named Nathu Lai, 
was also called and examined by the court, and he gave evi- 
dence in support of the genuineness of the document. The 
Munsif came to the conclusion that the document in question 
was a forgery ; that there never had been any such contract of 
lease ; that it was proved by evidence that Tulshi Ram had 
never occupied the premises in question ; that the appearance of 
the document was in itself suspicious, and that, if the transaction 
had been a genuine one, the document would have been registered, 
which it was not. He issued notice to Ganga Ram and Nathu 
Lai, as veil as to two ot her persons to show cause why their 
prosecution should not be ordered under the provisions of section 
476 of the Code of Criminal Procedure, and in the result 
he ordered the prosecution of Ganga Ram in respect of offences 
punishable under sections 1 93 and 471 of the Indian Penal 
Code and of Nathu Lai in respect of offences under sections 198 
and 471/109 of the same Code, 

Against these orders both Ganga Ram and Nathu Lai applied 
in revision to the High Court. 

Baba Satya Ghandra Mukerji and Munshi Panna Lai, for 
the applicant. 

Mr. W. Wallaoh, for the opposite party. 

Piogott, J. — These are two applications which come before the 
Chart under the following- circumstances. There was a litigation 
* going on in the Court of the Munsif of Bisauli, in which one df.ffeef 
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parties was seeking to establish the proposition that a certain house 
had at one time belonged to one Ganga Ram, As a piece of evi- 
dence bearing on this question, he undertook to prove to the court 
that Ganga Ram had granted a ten years" lease of this house in 
favour of one Tulshi Ram, since deceased. It was said that Tulshi 
Ram had executed on stamp paper an agreement to hold this house 
as tenant of Ganga Ram at a certain rent. Summons was issued to 
Ganga Ram calling upon him to produce this document, lie 
appeared in court in obedience to the summons, tendered in 
evidence an agreement of the nature/uggested, pm porting to have 
been executed in his favour by Tulshi Ram, deceased, as long ago 
as the year 1895, He gave evidence on oath supporting the story 
of the lease in question and the genuineness of the document, 
A marginal witness to the said document, named Nathu Lai, was 
also called and examined by the court, and he gave evidence in 
support of the genuineness of the document. The learned Munsif 
came to the conclusion that the document in question was a 
forgery ; that there never had been any such contract of lease ; 
that it was proved by evidence that Tulshi Ram had never 
occupied the premises in question; that the appearance of the 
document was in itself suspicious, and that, if the transaction had 
been a genuine one, the document would have been registered, 
which it was not. He issued notice to Ganga Ram and Nathu 
Lai, as well as to two other persons, with whose cases I am not 
now concerned, to show ^causewvhy their prosecution should not 
be ordered under the provisions of section 476 of the Code of 
Criminal Procedure, and in the result he has ordered the prose * 
cution of Ganga Ram in respect of offences punishable under 
sections 193 and 471 of the Indian Penal Code and of Nathu Lai 
in respect of offences under sections 193 and 471/109 of the same 
Code, The applications ^before me are in revision by Ganga Ram 
and by Nathu Lai against the said order. The principal point 
taken is that the provisions of section 476 of the Code of 
Criminal Procedure must he regarded as governed by those of 
Section 195 of the same Code, in such a manner theft an offence, 

» fehaetance, of using as genuine a forged document, punishable 
471 of the Indian Penal Code', would not fall 
within the purview of section 476 unless it had been committed 
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by a party to the proceeding pending Lef«u\ th- court at the time 
when the offence in question v.a- broagm under lim n a ice <‘i in it 
court. There is authority tor th.it pio^'dami hi tie r*n-e >f 
Jack, Randan Himjh Emperor M). I -u« s'»b.i me 1 th, s 
there has been a decision of ih«* M i'l p .n fbu* hourl to t.m 
same effect and one of the BuuxKiy High four- n> .1 r mlr.iry 
effect. With all respect, to Urn leanmd .Judg* , v.ho Law mb * xi 
a different view, i have little doubt thm tin providom ei w\lu\ 
478 of the Criminal Procedure Code nr. complete i-> tiny ■'Luid, 
and that it is sufficient to bring iIiom* pr^wdons iino operation 
if the oSence in questi m be one oi the kind reforr* *1 t r > in section 
195 of the Criminal Procedure Code and it it bo either 
committed before the court which takes action uiukr section 47G, 
or brought under the notice of that court in the course of a 
judicial proceeding. So far as the cases now before me arc 
concerned, however, this is of purely academical interest. The 
learned Munsif was of opinion that Gang t Ram and Xathu Lai 
had intentionally given false evidence bdore him m the course 
of a judicial proceeding and he wa^ enritled to direct their 
prosecution for the said (offence. He saw mr-on to simpee. tint 
these i'wo men had also committed some further offouc. punishable 
under section 471 of the Indian Penal Code, or had abetted the 
commission of some such offence, in connection with the d iruiaent 
about which they gave evidence, X ow a-< < Janga R un .ind Nathu 
Lai were not parties to the sui* pi uding m the court of the 
Munsif when LhX document was produced in evidence, there is 
nothing in the provisions of -action 195 of the Code of (Ji annul 
Procedure to pi event the Magistrate from taking eognizunm of 
the alleged commission by either of the^e men oi the odenoes 
above referred to, if he find* up m inquiry 1 hat the evidence laid 
before him discloses the a of sumi uffeuce or oifenety* 

That portion therefore oi the ord. r iff the learned Munsif which 
directed the prosecution of these two uu n in respect of im offence 
under section 471 or 471/109 of the Indian Penal Code was really 
superfluous, 

I have been asked further to consider the question whether 
the facts disclosed by the order of the learned Munsif are 
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sufficient* to warrant the conclusion that Ganga Earn, when lie 
produced this document in court in obedience to a summons, was 
fraudulently or dishonestly using that document within the 
meaning of section 471 of the Indian Penal Code* I think it 
sufficient to say that this is a point which will require careful 
consideration by the trying Magistrate, and the decision of which 
may depend on the nature of the evidence produced by the 
prosecution. One possible view of the case is that, whatever 
offence punishable under section 471 of the Indian Penal Code 
was committed in the present case, was committed by that party 
to the suit who caused the production of this document by 
obtaining the issue of process against Ganga Earn, and that the 
matter to be considered by the trying Magistrate will he whether 
there is reason to suppose that Ganga Ram or Nathu Lai, or 
either of them, abetted the commission of that offence. Further 
than this it is impossible for me to deal with the point on the facts 
now before me. I find no reason in law for holding that the 
orders complained of were outside the jurisdiction of the qjrart 
below and in my opinion they were well within the discretion of 
that court and call for no interference. I dismiss both these 
applications with costs. The learned Government Advocate who 
has appeared to oppose the applications will bo entitled to charge 
as costs the fee actually received by him* 

• Applications dismissed. 

REVISIGNAL CRIMINAL. 

Before Justice Sir Ptamada Ghat an Baner 
EMPEROR v, MADHO and another.* 

Act PTo. XL? of 1860 ( Indian Penal Code), sections 332, 3 ZB—Crimfatal 
Procedure Code, section 144— Public servant in execution of his duty as 
* such— Police constable assaulted whilst attempting to enforce an order which 

in fact had become obsolete , v 

„ A police constable was assaulted whilst endeavouring to enforce m order 
passed by the District Magistrate as to the carrying of lathis by Fragwals, 
which order, if originally lawful, bad in any case become obsolete, 
c | Held that in the circumstances the persons who assaulted the constable 
Id^'^be convicted under se ction 332 of the Indian Penal Code, but 

' * Revision No. 876 of 1917, from an order of EUX Simpson, 

Sessions Judge of AHaM^d, .dated the 16th of June, 1917, 
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they were liable to oonviotion under section 328. Queen-Empress v. Dalip (i) 
referred to. 

The facts of the case are as follows : — 

The applicants, servants of a Pragw.il, were returning to their 
homes across the liver Ganges near Alhhabad aud had reached 
the pontoon bridge, when they wera asked by a police cons- 
table to give up their lathis, which they were carrying, or accom- 
pany him to the thann. The applie mbs refused to do either, 
and the constable then said that he would not allow them to 
proceed any further Thereupon the accused struck the constable 
and there was a fight. Ou these facts they were convicted of an 
offence under section 332, Indian Penal Code, and sentenced to 
nine months’ rigorous imprisonment and directed to execute 
bonds under section 106, Criminal Procedure Code. The convic- 
tion and sentence " ere affirmed on appeal. 

They applied in revision to the High Court. 

Babu Piari Lai Banerji, for the applicant 
The action of the constable was not justified by law. The 
order of the District Magistrate prohibiting Pragwals and their 
servants from carrying lathis in the city was'passed in December, 
1914, and could only have been passed under section 144, Criminal 
Procedure Code, and became inoperative after the expiry of two 
months. (Vide paragraph 5 of the section.) There was therefore 
no legal order in existence which would justify the action of the 
constable. He was not therefore acting in the discharge of his 
duty and the conviction under section 332, Indian Penal Code, was 
bad in law. In order to justify a conviction under that section 
the public officer must be performing an act which is legal. It is 
not enough for him to plead that he was acting bond fide under 
colour of his office. 1 rely on the following cases : Emperor 
v. Muhhtar Ahmad (2), Queen-Empress v. Dalip' (1) aud 
Emperor v. Krishna Lai (3). 

The Government Pleader (Babu Lalit Mohan Banerji), far 
the Crown )' 

In this case the police constable was merely obeying tlmoirdel^ J 

of Iris superior, the District Magistrate. He could not question 
(1) (1896) T. L. B , 18 All., 246. (2) (1915) I. L. B„ 37 All., 353. 

(3) (1916) I. L. B., 39 All., 131. 
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or discuss the legality or propriety of the order. He was there- 
fore acting in the discharge of his duties under section 23 of the 
Police Act (V of 1861) ; he -would be liable to punishment if he 
did not carry out the orders of the District Magistrate ; Queen- 
empress v Hand Kishore (1). 

Babu Piari Lai Banerji was heard in reply on the question 
of the conviction and sentence under section 323, Indian Penal 
Code. 

BiVNEeji, J.— The two applicants, Madho and Ramatund, have 
been convicted under section 332 of the Indian Penal Code for 
having caused simple hurt to a constable named Ram Partit and 
each of them has leen sentenced to nine months' rigorous imprison- 
ment. They have also been bound down to keep the peace for 
one year under section 106 of the Code of Criminal Procedure* 
The facts as found aie these. The two men, with a third man 
named Mataphal, were returning from the Cantonment Magis- 
trate’s court and when they were nearing the pontoon bridge the 
constable, Ram Partit, who was on duty, found that they were all 
aimed with what tie Magistrate calls formidable lathis . The 
constable inquired who they were and on being told that they 
were servants of a Pragwal he asked them to give up their lathis 
if they were not prepared to go tothe thana * The men refused 
to surrender their lathis , The constable then told them that he 
would not allow them to proceed. Thereupon Madho attacked 
him with a lathi and struck him several times, Ram Partit rushed 
at JVIadho and seized him by the waist and the two grappled with 
each bther. Ramanand then struck Ram Partit with his fists until 
another constable appeared on the scene. For this offence the 
two applicants have been convicted and sentenced as stated 
above. 

It is contended that the conviction under section 332 of the 
Indian Penal Code is illegal, inasmuch as the constable, Ram Partit, 
who was undoubtedly a public servant, was not in the discharge of 
his duty as such public servant when hurt was caused to him. 
It appears that in August, i914, the District Magistrate of 
Allahabad issued an order (which appears to have been published 
in December, 1914), to the effect that no Pragwals or their 
(1) Weekly Notes, 1896, p.l. 
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servants should carry lathis within the municipal limits of 
Allahabad or the cantonment or the river bide, and that Liu- police 
had instructions to seize any lathis or dandas found in the 
postesrdon of Pragwais or iheir M-rvmii ■>. I' i-> in pursuance oi 
this order that the constable s*ud to have been acting, if the 
ordei was a legal order and m loice at the nine when the 
occurreno in the present ease Look place the app'icants liavo been 
rightly convicted. Tile only authority, as far as I am aware 
(and I have not been lelorred t > any other) under which r-he order 
could legally have been passed is paragraph 3 of section 144 of 
the Code of Criminal Procedure, being an order issued to the 
public generally and not to any individual. Under paragraph 5 
of the same section no cider passed under the section shall remain 
in force for more than two months from the making thereof, unless 
in certain cases the Local Government by notification in the 
official Gazette otherwise directs. If the order in the present 
case was made under section 144, it ceased to have operation after 
the expiry of two months from the date of it. It lias not been stated 
or shown on behalf of the Crown that this order was repeated at 
any subsequent time, and therefore I must take it that it had ceased 
to have force at the time when the offence in the present case was 
committed. In the case of Queen- Empress v. Dalip (1), which 
was in some respects similar to the piesent case, it was held that 
the words {< in the discharge of his duty as such public servant ” 
in section 332 of the Indian Penal Code mean in the discharge of 
a duty imposed by law on such public servant in the particular 
case. If the order issued by the District Magistrate in August, 
1914, ceased to have effect after the expiry of two months from 
the date of issue the constable in carrying out the order could not 
be said to have been acting in the discharge of a duty imposed by 
law on him. The learned Government Pleader has referred to 
section 23 of the Police Act (No. Y of 1861) and has contended 
that it was the duty of the constable to obey and carry out 
the order issued by the District Magistrate, no matter whether 
that order was justified by law or not. The answer to this 
is afforded by the language of section 23 itself which provides 
that it shall be the duty of^every police officer promptly to obey 
(1) (1898) I, L, B*> 18 AIL, 246, 
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and execute all orders and warrants lawfully issued to him 
by any competent authority. The word “ lawfully governs both 
w orders*" and t{ warrants/’ so that an order which a subordinate 
police officer is bound to obey must be an order which was 
lawfully issued. If the order passed by the District Magistrate 
eould not be lawfully issued by him, it was not the duty of 
the constable to obey that order. Therefore when he was 
carrying out that order he cannot be said to have been 
discharging his duty as a public servant. The case of Queen- 
Empress v. Nand Kishore (1) was refcired to, but the ease seems 
to be distinguishable. In my opinion the constable in calling 
upon the accused to surrender their lathis was not acting in the 
discharge of his duty as a public servant; and therefore the accused 
could not be legally convicted under section 332, Indian Penal 
Code. They w ere certainly guilty of causing simple hurt and were 
liable to eoviction under section 323 of the Indian Penal Code* 
Having regard to the character of the men who committed the 
assault on the constable and the necessity of having proper control 
over men of this class, especially when they commit assaults on 
police constables, who are entitled to protection, I think that a some- 
what severe sentence was called for. The sentence of nine months* 
rigorous imprisonment is, however, unduly severe for a simple 
assault of this kind I therefore alter the conviction from one 
under section 332 to one under section 323 of the Indian Penal 
Code and reduce the sentence to one of four 4 months* rigorous 
imprisonment. The order passed under section 106 of the Code 
of Criminal Procedure binding down the applicants to keep the 
peace will stand. The applicants must surrender to their bail 
and serve out the remainder of their sentences. 

Conviction altered • 


Before Justice Sir Pramada Char an Banarji . 
j[ 9 ^ EMPEROR v t BABTJ PRASAD and anotheb* 

September, „ Criminal Procedure Code, section 478 - Procedure ~ Commitment mads by 

*** Munsif without following the procedure Imd down in the section— Commit* 

^ ment quashed. 

I A Muasif holding an inquiry under the latter portion of Section* 470 of the 
Code of C riminal Procedure with a view to making a ‘commitment to the 

1 Criminal Reference No. 709 of 1917, 

(1) Weekly Notes, 1896, p. 1. 
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Comt o i Session is bound to follow substantially the provisions of chapter 
XVIII of the Code. 

Where in such circumstances tho Munsif neither examined the witnesses 
in the presence of the accused nor explained the charge to them, the commit- 
ment was quashed as being bad in Jaw. 

The facts of this case are fully set forth in the following order 
of reference under section 438 of the Code of Criminal Procedure 
made by the Sessions Judge of Moradabad, 

“ In this case two persons have been committed to this Court 
by Pandit Rup Kishan Agha, Munsif of Chandausi, One is Babu 
Prasad, who is charged with offences under sections 196, 471 and 
467 of the Indian Penal Code, while [the other is Chandar Sen, 
who is charged with an offence under section 467 of the Indian 
Penal Code. The Munsif seems to have acted under section 478 
of the Criminal Procedure Code, but he has not followed the 
proper procedure as laid down in that section. 

It appears that Babu Prasad, who was the defendant in a 
Small Cause Court suit, pleaded satisfaction and filed a receipt 
in support of the alleged satisfaction. In order to prove his 
plea he himself gave evidence and examined Chandar Sen, the 
scribe of the receipt. The Munsif came to the conclusion that 
the receipt was forged. He accordingly took action under section 
476 of the Criminal Procedure Code, and on the 31st of May, 
1917, passed an order to that effect and fixed the 18th of June 
for inquiry. Babu Prasad, who was apparently present, was 
informed of this order and notice was issued to Chandar Sen 
calling upon him to show cause why he should not be com- 
mitted. 

" On the 18th of June Babu Prasad filed a written statement; 
but Chandar Sen was absent, A fresh notice was ordered to be 
issued to him for the 3rd of July, after statements of one Baldeo 
Sarup, Mukhtar, and Babu Prasad (both on oath) had been 
recorded. On the 3rd of July Chandar Sen filed a written 
statement. Some copies were put in on behalf of Ram Kishan 
Das (plaintiff) and the inquiry was adjourned to the 4th of July, 
On the 14th of July, some records were perused and the inquiry 
was adjourned to the 17th of July, On -the 17 th of July the 
Munsif decided to commik ithe accused urider section 478 of the 
Criminal Procedure Code, instead of sending them fso a Magistrate 
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accused was not a public servant, held that section not applicable 
but convicted the accused under section 198, Indian Penal Code 
of having fabricated false evidence as defined by section 192 
Indian Penal Code, The conviction and sentence were upheld h> 
the Sessions Judge. The accused applie 1 in revision to the ilig.i 
Court. 

Babu Piari Lai Bmerji, for the applicant : — 

Upon the facts iouad, no offence of fabricating false evidence 
was committed. The sub-inspector was investigating a case 
of suspected stolen property and the question ho had to decide 
was whether the cattle were stolen property or not. It has now 
been found that the cattle were not stolen property and were 
really sold in the market on 21st March, 1917, therefore the 
receipts could not possibly induce him to form an erroneous 
opiniou. They would, on the contrary, help him in arriving at a 
true opinion. There was nothing dishonest in the action of the 
accused. He.Jiad forgotten to issue receipts on the date of sale 
and when it was represented to him that the cattle-dealers were in 
trouble on account of his carelessness, he issued the receipts aitd 
put upon them the date of sale of the cattle. 

Mr, G.J. A, Hoskins (for the Assistant Government Advocate), 
’or the Crown : — 

It is quite clear that the accused must have been paid 
iomething bo induce him to grant the receipts and his action 
vas dishonest. The receipts would influence the opinion 
of the sub-inspector and the act amounted to fabricating false 
evidence. 

BankRJI, J.— The applicant Badri Prasad has been convicted 
of fabricating false evidence as defined in section 192 of the 
Indian Penal Code and has been sentenced under section 193 of 
-Brat Code- to three months’ rigorous imprisonment. Badri 
Prasad was a clerk employed by the Nariini Estate, which is in 
charge the Court of Wards, and one of his duties was to 
register sales of cattle at the Naraini market. On the 21sb of 
March, 1917, two persons, Riyayat and Arman, were carrying 
away twenty-six head of cattle. While they were passing 
Bisenda police station the sub-inspector stopped them and 
Wanted them to produce the receipts which they had obtained as 
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ti thi registration of the date of the sale of the cattle. They 
produced 1 9 receipts, hut they had none as regards the remaining 
seven head of cattle. Ou the 27th oi that month, they produced 
seven receipts heating date the 21->t ot March, 1917. These 
receipts had in fact been prepared by the accused on the 27th, 
but they wore dated, as 1 have said above, the 21sb ot March, 
It has been proved that the seven head of cattle were in fact 
purchase l by Kiyayat and Arman on the 21st of March at the 
market, but, tor some reason which does not appear, piohably 
through oversight, receipts were not granted in regard to them. 
The accused « as sent up for trial lor an olience under section 
218 of the Indian Penal Code. But as he was not a public 
servant he could not be convicted under this secLion. The 
learned Magistrate, however, convicted him under section 193, 
he being of opinion that in preparing the seven receipts Badri 
Prasad had fabricated false evidence. The offence of fabri- 
cating false evidence is defined in section 192, The ingredients 
ol’ the offence are, that circumstances should be caused to exist, 
or a false entry should le made in any book or record, or any 
document containing a false statement ; that such circum- 
stances, false entry or false document should be made with 
the intention that it may appear in evidence in a proceed- 
ing taken by law before a public servant, and so appear- 
ing in evidence may cause such public servant to entertain an 
erroneous opinion touching any point material to the result of 
the proceeding. Tire proceeding which the sub-inspector, who 
is a public servant, was holding was one for the purpose of 
ascertaining whether the cattle had been purchased at the market 
by the two meu who were carrying them or whether they were 
stolen property. The receipts which were granted by the 
accused to the purchasers of the cattle could not possibly cause 
the sub-inspector to entertain an erroneous opinion touching a 
point material to. the result of the inquiry he was making. He 
was satisfying himself whethor the" cattle were stolen property 
and these receipts, so far from Causing him to entertain -an 
erroneous Opinion as bo whether the cattle had Jbeen sold or not,’ 
might have" caused him to form a correct opinion on the pointy 
One of the principal ingredients of the offence of ;f abiidatux^fsl^ie 
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evidence w&s therefore wanting in this case. This being so, the 
offence of fabricating false evidence was not commits d by the 
accused and he could not be euminally punished under section 
193 of the Indian Penal Codo. Hh conduct in gi anting lecapts 
■subsequently to the date of the actual sale or in making alterations 
in his register was no doubt repichensible, but it did not constitute 
a criminal offence for which he could be convicted. I accordingly 
allow the application, set aside the conviction and the sentence, 
and acquit Badri Prasad of the offence ol which he was convicted. 
The bail-bond furnished by him is cancelled. 

Application allowed. 


Befwe Justice Sv JP/amada Oha an Bane.p, 

EMPEROR v BARKAT ALI and another.* 

Act No, VII of 1878 {Indian No est Act), section 9o(i)—Bunhng without a p oifint 

i-h a icse/ved foiest 

Pour persons made up a party ana went, without having a permit, to shoot 
m a reserved forest. Two of the party shot deer , the other two shot nothing 
BelcL that the two members of the party who had not shot anything could 
properly be convioted of hunting in a reserved forest within the meaning of 
section 28 (t) of the Indian Forest Aot, 1878. 

FOUR persons went together, without having obtained the 
necessary permit to shoot in a reserved forest. Two of the party 
shot two deer ; the other two shot nothing. All four were tried 
for and convicted of an offence under section 25, clause (i), of the 
Indian Forest Act ; the two persons who had shot nothing, and 
who had been fined Rs. 50 and Rs. 40, applied in revision to 
the High Court. 

Babu Batya, Chandra Mukerp, for the applicants. 

The Assistant Government Advocate (Mr. B, Malcomson), 
for the Grown. 

V Banebji, — T he applicants Barkat All and Hamid Ali have 
j been convicted "under section 25 of the Forests Act (No. YII of 
J 1878;). . The former has been sentenced to a fine of Rs. 50 andthe 
’’ l&bter M-a fine of Rs. 40, It appears that these two persons 
with, two; others went to a reserved forest.. The other two 
|»| jjijfp Jffere tried, along with the applicants’ Barkat,- Ali and 

|/ > No,7jQJ of 1?17, from a&order of W.R, % Mpr?,. Session* 
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Hamid Ali shot two deer. For this all the four persons were 
placed on their trial. It has been found that the four persons 
formed a party and went to the forest with the object of hunting 
They had no permit and therefore they were punishable under the 
section mentioned above for violating the rules framed under 
clause (i) of the section. It is true that the two applicants did 
not actually shoot any door As the section makes shooting 
punishable, they could not be convicted of shooting m a reserved 
foiest ; but they were certainly hunting, and hunting without a 
permit is punishable under the section. Therefore the two appli* 
cants have, in my opinion, been rightly convicted. The sentences, 
however, seem to be severe 1 1 educe the sentence in the case of 
Barkat All to a fine of Rs 25 and in the case of Hamid Ali to one 
of Rs. 20. Any sum paid in excess of the above amounts will be 
refunded. 

Canviction upheld. 


Befo e Justice Sv Pi amada Ghai an Bcmerp 
EMPEROR v HAM KISHAN* 

Gnmmal £ oceduie Code, sections 1X0, 122—Secunty fot good lehamoui — 
$ccu<iiy furnished —Mccord not iegui ed to he sent to the Sessions Judge 
pt oideis 

Under section 123, cHujQ (2), of the Code of Criminal Procedure it is only 
accessary to lay the proceedings More the Sessions Judge or the High Court 
when security has not been given, not when it has been giyen. Bat Xsr% 
Per shad v» Queen Empiess (1) refened to 

In this case one Ram Kishan was ordered by the officiating 
District Magistrate of Bareilly to give security to be of good 
behaviour for a period of two years. The security was furnished 
Ram Kishan then applied in revision to the High Court, urging, 
inter aha,, that the Magistrate should have sent the proceedings 
under section 123 (2j to the Sessions Judge for confirmation. 

Mr. 0 J. A. Soslans, for the applicant. 

The Assistant Government Advocate (Mr It Malcomson), for 
the Crown.. ; .'-if 

«• Bansbji, J.— Ram Kishan was calltd upon under section' |l0 
of, tiie Code of Crimihal Procedure ;to fil^lijseciiint^joj ga|<f 

* Criminal He vision, No. 074 of 19X7, from an order of,R. W: Bigg- Wither, 
Officiating District Magistrate oi Bareilly, dated the 23rd of Juno, 1917, * ’ 

« (1) (l$95)I.L,R.,23Cale,, 621. , 
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behaviour on the ground that he was a man of a dangerous am 
desperate character. The officiating District Magistrate o 
Bareilly, who tried the caso, made an ordor under section Hi 
directing Ram Kishan to furnish security to be of good behaviour 
for two years. As the security was furnished he did not submit 
the case to tho Sessions Judge under section 123 of the Code. 
The first plea taken in tho application for revision to this Court 
is that the learned Magistrate acted contrary to law in not 
complying with the provisions of section 123, sub-section (2), and 
not pending the record for the orders of tho Sessions Judge. 
Having regard to the clear language of section. 123, which is to 
the effect that if a person who has been ordered to furnish 
security does not give such security, the Court may direct him to 
he detained in prison pending the orders of the Sessions Judge. 
The learned counsel for the applicant did not press the plea. In 
the case of Rai Isri Pershad v, Queen-Empress( l),it was observed 
that the section has reference to a case where default is made in 
furnishing the security required, and that if security is given, the 
section does not apply and no reference to the Court of Session is 
necessary. Security having been furnished in this case, it was nob 
necessary to submit the case to the Sessions Judge. As the ordor 
in the present case was made by the officiating District Magistrate, 
I have allowed the whole of the evidence to be laid before me by 
the learned counsel for the applicant, In view of that evidence, 
which shows that there are specific instances in which the accused 
had been maltreating people in trying to extort money and had 
been extorting money, it cannot be held that he has retrieved his 
character. He had already been convicted six times, and it is not 
satisfactorily shown that since his last conviction in 1914 he has 
improved his character. On the contrary, the evidence goes to 
prove that he is still pursuing his old habits. Under these 
circumstances I feel that I should not he justified in interfering 
with the order of the Court below. I accordingly dismiss tho 
application. 

Application dismissed. 

(1) (1895) I. t. B., 23 Gale., 621 (G27). 
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Befo e Justice Si) Btamada Cha an Bane) jL 
EMPEROR v. TIIAKUR DAS and others* 

Act No, XL V of I860 ( Indian Fenal CodeJ 3 section 120 B~~€tiiniinal J?i ocedu) e 

Code 3 section 19 QA^Conspiiacy — Authority for piosecution fo conspii acy — 

Complaint t 

Section 196A of the Criminal Procedure Code provides that no Court shall 
tako cognizance of the offence of criminal conspiracy punishable under section 
120B of the Indian Penal Code «* in a case where the object of the conspiracy 
Is to commit any non- cognizable offence, or a cognizable ofienoo not punishable 
with death, ! transportation or rigorous imprisonment for a term of two years 
or upwards unless the Local Government, or a Chief Presidency Magistrate or 
District Magistrate empowered m this behalf by the Local Government has, 
by order in wilting, cons* nted to the initiation of the proceedings.’* Held that 
the words u not punishable with death, etc , ** relate only to the term (< cogniz- 
able offence, 

Three p ersons prosented a petition to the Magistrate and Collector of a 
district stating that a tahsildar was guilty of various offences under the Indian 
Penal Code, the principal offence being one under section 161. 

The Magistrate treated the petition as a complaint ; took the evidence of 
the person presenting it, and finally dismissed it under section 203 of the 
Code of Criminal Procedure and gave sanction for the prosecution of the persons 
responsible for the] petition. Held that the Magistrate's prooedure was not 
, open to objection. 

The facts of this case were as follows : — 

On the 2nd of November, 1918, the applicant Daryao Singh 
presented a petition in the court of Mr. Dampier, who was both 
Magistrate and Collector of Muttra, in which he made various 
allegations against the tahsildar of Mat. These allegations, ij 
true, would constitute offences under various sections of th* 
Indian Penal Code, the principal offence being one under section 
161. Mr* Dampier treated the application as a complaint Uhdei 
the Code of Criminal Procedure and recorded the statement o J 
Daryao Singh on oath. In that statement he made specific 
allegations of bribery and extortion against the tahsildar. The 
learned District Magistrate directed an inquiry under section 20S 
of the Code of Criminal Procedure, and in the end dismissed to 
case under section 203 of the Code. He then caused further 
inquiry to be held and finally sanctioned the prosecution o 
the three applicants under the sections mentioned above. The] 

'were tried and convicted under section 120B (1) read ^ jvitl 

: a— : — , — * 3 r;* 77 

* f a'Crimmal Revision; Ho. 7.26 of i9l7, from an order of 

\ * siens ot'Hu^txsi/date^ 20lh ©f-AugueVl^ - " 
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section 211 of the Indian Peml Code, The accused appealed 
to the Sessions Judge, -vs ho dismissed their appeih They there- 
upon applied in revision to the High Court, 

Mr, 0. Ross Alston , Mr, A* II* 0. Hamilton K Mr. X i!f 
Hanerji, and Bahu Su.fl/u Ohan&rjt, Mnkerjt } for the appli- 
cants. 

The Assistant Government Advooite (Mi f , R< Malcomson), 
for the Crown, 

BakeRJI, J. — The three applicants have boon convicted under 
section 120B (1), read with section 211 of the Indian Penal Code* 
Their convictions have been upheld by the learned Sessions 
Judge, The facts of the case are fully set forth in the judgement 
of the learned Sessions Judge, They are briefly these : on the 
2nd of November, 1916, the applicant Daryao Singh presented a 
petition in the court of Mr, Dampier, who was both Magistrate 
and Collector of Muttra, in which he made various allegations 
against the tahsildar of Mat. These allegations, if true, would 
constitute offences under various sections of the Indian Penal 
Code, the principal offence being one under section 161. 
Mr. Dampier treated the application as a complaint under the 
Code of Criminal Procedure and recorded the statement of 
Daryao Singh on oath. In^hat statement he made specific 
allegations of bribery and extortion against the tahsildar. The 
learned District Magistrate directed an inquiry under section 202 
of the Code of Criminal Procedure, and in the end dismissed the 
case under section 203 of the Code. He then caused further 
inquiry to be held and finally sanctioned the prosecution of the 
three applicants under the sections mentioned above. *They have 
been tried and convicted* The first contention raised on their 
behalf is that the sanction granted by Mr Dampier as District 
Magistrate was illegal. I do not agree with the contention. 
Section 196A of the Code of Criminal Procedure provides that 
no court shall take cognizance of the offence of criminal conspiracy 
punishable under section 120B of the Indian Penal Code « in a 
case where the object of ,the conspiracy is to commit any non- 
oognizable offence or a cognizable offence not punishable with 
death, transportation, ox rigorous impiisonment for a term of two 
fears or upwards, unless the Local Government or a Chief 
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Presidency Magistrate or District Magistrate empowered in this 
behalf by the Local Government has, by order in writing, con- 
sented to the initiation of the proceedings. ” In those provinces 
the Local Government has made an order empowering District 
Magistrates to sanction prosecutions under this section. The 
contention on behalf of the applicants is that the words “ not 
punishable with death, transportation or rigorous imprisonment 
for a term of two years or upwards ” govern not only a cognizable 
offence hut a non-cognizable offence also. Having regard to the 
context of the section I do not think that it is open to that con- 
struction. As pointed out by the learned Sessions Judge, the use 
of the word “ any ” before non-cognizable offence shows that the 
Legislature did not intend that both in the case of a non-cogniz- 
able offence and a cognizable offence the proviso about their not 
being punishable with death, transportation, or rigorous imprison- 
ment for a term of two years or upwards would apply. If that 
had been the intention of the Legislature, it was wholly unneces- 
sary to make any mention of cognizable or non-cognizable offences. 
What the Legislature intended apparently was that in the case of 
a non-cognizable offence the District Magistrate empowered under 
the section would have the authority to sanction prosecution, but 
in the case of cognizable offences he would have such power in 
respect of such offences only as are not punishable with death, 
transportation or rigorous imprisonment for a term of two years 
or upwards. It is clear that the intention of the Legislature was 
to give authority to the Local Government or a Chief Presidency 
Magistrate or a District Magistrate who may be empowered i# 
this behalf to sanction prosecutions in the case of minor offences 
only; but it may be that in making this provision the Legislature 
overlooked the fact that there are non-cognizable offences which 
are punishable with imprisonment for a term of two years or 
upwards. However, as the section stands, I do not think it is 
ppen to any other construction than that nlaced m ^ u- 
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and for the purposes of a departmental inquiry. It is true 
that the petition was not headed as a petition presented to 
the District Magistrate, but the allegations made in it were to 
the effect that the tahsiidar had ^committed specific offences, and 
in the statement which was made by Daryao Singh before 
Mr. I ampler he gave specific instances of them. His object 
clearly was that action should be taken under the Code of Criminal 
Procedure against the tahsiidar. The application was therefore 
a complaint. The Magistrate treated it as such. He ordered an 
inquiry under section 202, and finally made an order under sec- 
tion 208, That Daryao Singh's object was that the petition was 
to be treated as a complaint further appears from the petition 
sent by him to the Commissioner on the 28rd of December, 1916, 
as set forth in the judgement of the Court below. Although it 
does not appear from the petition originally filed before Mr. 
Dampier whether it was filed before him in his capacity of Magis- 
trate or in his capacity of Collector, the subsequent proceedings 
which took place and the conduct of Daryao Singh himself show 
that he intended it to be a complaint and that it was in fact a 
complaint against the tahsiidar. 

As regards the merits of the case they have been dealt 
with by the learned Sessions Judge, and I see no reason to 
differ from his conclusion. As regards Daryao Singh he is, as 
both the Courts below have held, only a tool in the hands of 
the other accused. He was, therefore, not liable to the same 
amount of punishment as that inflicted on the others. In his 
c&se I reduce the sentence to one of three months 5 rigorous 
imprisonment. The applications of the other two applicants 
are dismissed. The applicants must surrender to their bail 
to serve out the remainder of their sentence. 

Application rejected-. 
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APPELLATE CIVIL. 


Befo e Mt Justice Piggott and M>. Justice WaLh, 

F B BOWELTj (Oppositf pasty) v S. BEN and othlls (Applicants)#, 

Gqi np any Winding up— Conti that o Application for allotment of shares 

made by aVeged conti tbuto y unde) conditions which we e not ca t ied out 
by the Gomymiy. 

A, who was the holder of fifty shares m a hmifctd lability Company, 
catered ml o an agreement with the Company through Its managing director 
to tutko 100 moie shaies, on the conditions (a) that ho was to he appointed 
a u terminal director ** of the Company and (b) that the business of the 
Company Was to bo transferred from Meoiut, where it had been formed, to 
Saharanpur The 150 shares were allotted to A, but he never paid the allot- 
ment money, and, though the business of the Company was, nominally at 
least, transferred to Saharmpur, A was never appointed a director* Shortly 
after this allotment the Company went into liquidation. 

Held that A could not be made a contributory in respect of the 150 shares 
which he had offered * conditionally to take The London and Provincial 
Provident Association, Ld>, in re Mby ridge (1) referred to. 

This was an appeal from an order made by the District 
Judge of Meerut allowing an application made hy the liquidator 
of the Bharat Ice Association, Limited, Meeiut, that the name 
of the appellant, Mr. F. B. Powell, should be placed on the list 
of contributories. The facts of the case are fully set forth in the 
judgement of the Court. 

The Hon’ble Sir Sundar Lai and Dr. Surendm Nath Sen, 
for the appellant. 

Mr, Nihal Ohand, for the respondents. 

Piggott and Walsh, JJ. : — We think this is a clear case .and 
that this appeal must be allowed, Mr. Powell is entitled to have 
bis name removed from the list of contributories. The circum> 
stances of the case are as follows . — Sometime in 1912 a company 
of the name of the Bharat Ice Association, Limited, began to carry 
on business in Meerut, where it may be supposed that under 
proper management it had a reasonable prospeot of success. It 
appears to have been starved from the outset, . and, although it 
, did a considerable amount of business in the way of obtaining 
lljare-ho^ders and its book? ware kep^ with scrupulous ..hare,', it 
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made no ioo. Provisions were contained in the articles of 
association for the appointment of directors. One only is impor- 
tant, namely, that' with regaid to what w ere called Terminal 
Directors, in other words, directors appointed for a specific 
period. By article 177 (e), it was provided that the qualification 
for holding the post of a Terminal Director should be the holding 
of two hundred shares in the said company. Mr. F. B. Powell, a 
zamindar of Saharanpur, against whom this application was made, 
had originally become a share-holder in the month of December, 
1912, to the extent of fifty shares. The company was never in 
possession of sufficient working capital, and in fact was unable to 
take delivery of the necessary machinery to carry on the business, 
and was indebted for a fairly substantial loan from the Standard 
Bank. Under these circumstances it was clearly necessary for the 
company, if it was in future to carry on business, to raise further 
capital, and a resolution on the 2nd of February, 1913, was passed 
by ohe Board for the purpose of increasing the capital. These 
circumstances are important, if not vital, to a consideration of 
the question on which this application really turns, because 
they throw considerable light on the probabilities and on 
the conduct of both the main actors to this transaction. The 
managing Director was one Mr. Kapur, and we are satisfied— the 
evidence is really conclusive on the point — that, if he was not the 
iole person who did any business for the company at this time, at 
any rato he was appointed by the Board of Directors their agart 
for obtaining any further capital in pursuance of the resolution of 
the 2nd of February, 1913. He was expressly authorized to make 
such terms as he could for the extension of the credit of the com- 
and it is quite clear- that his position was such that the 
ebmpany seeking to avail itself of any contract made in its in- 
terest by Mr. Kapur would be bound by the terms of sueheontract 
! ko long as it was not ultra vires of the memorandum and articles 
of association. He seenfs to have carried out his. duties with 
industry, He secured a large number .of new share-holders 
though for very-small amounts, but substantially it may be said 
tha| the Results of his efforts were o£no, real benefit to the oom- 
i^Sabuiing thein s^uffident funds to transact .any serious 
, ogseHtifl from the point of view of ‘ 
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the company, to secure a substantial share-holder, and under 
these circumstances Mr. F, EL Powell was selected for the pur- 
pose, and eventually, as the 'Judge has found and as the evidence 
of Mr. Kapur testifies, Mr. Powell agreed to take 150 addi- 
tional shares on the understanding given by Mr. Kapur that the 
■ works of the company would be removed to Saharanpur and that 
Mr. Powell should become a Terminal Director. There really can 
f be no doubt as to the existence of this condition. Two features of 
the transaction have been pointed out in argument. In the first 
place when Mr, Powell applied for 150" shares, he did not send the 
application money. That conduct at any rate was consistent with 
the transaction being incomplete. Ho was already a share-holder 
to the extent of fifty shares and his application was for 150 
further shares, which was exactly the qualification under article 
177 (e) necessary for the appointment of a Terminal Director. It 
is uncertain when he paid hi£ application money, or whether he 
h ever paid it in full ; but he did pay Rs, 62. His application was 

-dealt with at a meeting of the Board and it was decided to allot 

pbim 150 shares the numbers of which were given. On the 17th 
l of March, a resolution was passed which is remarkable in its 

* terms, viz., that “ as a special case 150 shares which were specified 
J by numbers should be allotted to Mr. Powell if his application 
1 money is received in Rs, 75 only.’’ An allotment letter was sent 

• to him calling upofi him to pay a further sum of Rs. 75 on allot- 
| mpnt, that is to say, in addition to Rs. 75 payable on application 
;! without which an allotment could never have been made at all, 

; such amount dua,on allotment being payable under , the altered 

articles of the company, and he was given ten days to pay the 
| Viptment money. One other fact may be stated, namely, that in 
the case of other share-holders who had applied unconditionally 
for small amounts which they wanted to take in the company their 
names had been entered i n the resolution allotting particular 
numbers, 16 them without any condition at all* ' Nowhere was 
' thM 4°np in the case of Mr, Powell's 150 shares., Mf* Ppw^U 
l allotment money. .On the, same: ;day,£ namely 
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is really in default for not haying interested himself in the com- 
pany more than he did. It is due to Mr* Powell to say that we 
see no ground for the view which the learned Judge has taken* 
Mr, Powell was under no duty, until he was appointed a Director, 
to take any part in the business of the company, nor indeed had 
he any right to do so* We think this is really a clear case. 
There does happen to be one authority which is remarkably like 
it, namely, the case of The London and Provincial Provident 
Association (Limited), in re Mogridge (1). There are two 
circumstances in that case which in our opinion make it a stron- 
ger case in favour of the liquidator than the present case, namely, 
(1) that the whole of the transactions were carried out on behalf 
of the company only by the secretary, and (2) that the proposed 
share-holder really wanted to get out of his bargain because he 
had discovered that the company was in low water and it was a 
mere accident that the company sought to impose some additional 
terms on the original bargain, We think that the decision is a 
"clear authority for this case according to English Law and that 
in this respect, the law in this country is not different. 

The appeal must be allowed, Mr. Powell must have his costs 
in this Court and in the court below out of the estate. So far as 
the application of the liquidator to put Mr, Powell on the list of 
contributories is concerned, Mr, Powell's name must be struck off 
the list. Mr. PoWell through his counsel has behaved very hand- 
somely in withdrawing his claim with regard to Es 75 and there- 
fore we have nothing to say about that Mr. Powell's co^ts are 
not to include any costs of serving as respondents to this appeal 
share-holders other than the liquidator of the eompahy, and the 
Standard Bank of India must pay its own costs. The liquidator 
a the Bharat Ice Association, Limited, and of the Standard Bank 
^41 p%|fh|ir pwh hosts out d£ the respective estates of the" com- 
panies they xepresent. * 

Appeal allowed 


(1) [1688] 57 X . ,T. S Ob., 932. 
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REVISIONAL CIVIL. 


Before Mr Justice Biggott, 

BAM N'VTH ( Plain Tirr) v> SEKHDAR PTKGH (mvmvxm) ® 

CM and Revenue Cow ts— Jurisdiction— Tenant taking apartnm mmUivatwn 
on agreement to pay half the tenant's tent to on suoh agi ce- 

ment by tenant against partne) ~~Sfnatl Cause Court 
PI luntiff, being the ten int o i certain plots of agricultural land on a rental 
of Rs. 60 a year, took tho defendant mto p irtnerslup on Iho terms that they 
were to oultivtte jointly and divide tho produce equally, and that defendant 
was to pay half the rent annually to the plaintiff Held that a suit by plamtiff 
to recover from defendant the share of the rent payable by him was a smt for 
damages for breach of contract cognizable by a Court of Small Causes* and not a 
suit for rent within the meaning of the Agra tenancy Act, 1901. 

The plaintiff was the tenant of certain agricultural plots. The 
defendant became a partner (sharik) in the tenancy of the plain- 
tiff, the agreement between them being that tliey would jointly 
carry on the cultivation and divide the crops equally, and that 
the defendant would pay to the plamtiff Rs. 30 annually, being 
the half share of Rs. 60 which was the amount agreed upon 
between the parties as being the rent of the holding. The defen- 
dant failed to make the said payment and the plaintiff sued him 
m the Rent Court for it. The Rent Court held that the defen- 
dant was not a sub-tenant of the plamtiff and that it could not 
entertain a suit against a joint cultivator. The plaintiff brought 
a second suit for recovery of the amount in a Court of Small 
Causes. That court held that the suit was for recovery of what 
was essentially rent, the nature of which could not be changed 
by agreement between the parties ” and that accordingly the 
suit was n6t cognizable by that court. The plaintiff applied to 
the High Court in revision. 

Rabu J ogindro Nath Muksrji, for tbe applicant, stated the 
facts, and submitted that the suit was not between a landlord and 
tenant for recovery of rent. He was stopped ’ ’ 4 , \ 

' Munshi Bhagwati Shankar, for the opposite party, 
that the suit was for * rent,’ and the relation between the parties 
was that of ' landlord ’ and ‘ tenant,’ within the definitions, of these 
terms in the Tenancy Act. There was no privity of contract 1 
between the the zamindar and the defendant and so the latter was 
# Civil ReyiSion'Uo. 46 of 1917- - . ; 


1917 
Julf/} 2 



1917 


Bam Hath 
v. 

Sekhbak 

SlKGH. 


52 TO imm LAW BESOTS, [TOLdf XL. 

not the tenant of the former, Therefore, the defendant wag not 
the co-tenant of the plaintiff but his sub-tenant. The plaintiff 
rightly desdrib ed him as his sub-tenant in the Rent Court, and 
the defendant never challenged the jurisdiction of the Rent Court 
to try the suit. The plaintiff should have appealed from the 
decision of that court. The Rent Court was the only court 
having jurisdiction. If it were held that the defendant was a 
co-tenant, even then the suit would not be cognizable by tbe 
Court of Small Causes, as it would be a suit for profits against a 
co-sharer in respect of agricultural land and would be cognizable 
only by the Revenue Courts, 

Rabu Jogindro Nath Muhrji , was not heard in reply, 
PlGGOTT, J.~~ This was a suit for money in a Court of Small 
Causes. That court has refused to entertian it on the ground 
that it is not cognizable by that court, being a suit for rent. It 
presumably refers to paragraph (8) of the second schedule to the 
Provincial Small Cause Courts Act, No. IX of 1887. If it were 
a suit for rent at all it would be cognizable by a Revenue Court 
under the provisions of the Tenancy Act, and the Revenue 
Court has already refused to entertain a claim for this 
money, though the defendant; is not to blame for this. On the 
plaint as drafted the claim is for damages for breach of a 
contract. I set aside the order of the court below and direct tha^ 
court to re-admit the suit on to its file of pending cases and to 
dispose of it according to law. Costs here and hitherto will abhte 
the event. 

Application allowed and cause remanded, 


Befot sM) t J mike JPigtfott, 

MUJRJB-UD-BIH (Bmmsrs) v. SAMIB-XJN-HISSA BXBI (Plaintiff)* 

Art Xo. IX of 1887 (Provincial Small Cause Courts Act J } schedule II, 
a> tide 38 ~-$nit relating to maintenance Jurisdiction. 

* * PltjffnfifPsr father-in-law left by Ins will certain property to plaint*:^ three 
;br others dn-law chatged with the payment of Bs, 86 pot annum to the plamtsf 
’'during her Ii£e, Subsequently thtf brothers-in-l&w agreed amongst th&mselvei 
‘to c}iw4e their Lability for payment of shis annuity, so that each became 
’ fn^xviduhlly the payment "of Bs. li pet bum, EM, on suit 

tSuirt fo tlfe e^fcuit&nt to recover arrears of her maintenance allowance 

fci. v — _ ----- . i ___ 

of 19X7, 



VOI/. XL.] ALLAHABAD SERIES. 53 

against one o£ her brothers-in-law, that the suit was “a suit relating to 
maintenance ’’ and that the eognizanoe thereof by a Court of Small Causes 
was barrod by article 38 of schedule II to the Provincial Small Cause Courts 
Act, 1887. Mahadeo Rai v, 'T)oo Net mn Rai (J) and Masum AH v. Mohsin AH 
(2) distinguished. 

The plaintiff’s father-in-law bequeathed by his will certain 
property to the defendant and others and charged the property 
with the payment of Rs. 36 per annum to the plaintiff for her lifo. 
Subsequently the donees entered into an agreement among them- 
selves by which they divided their liability to pay the said sum ; 
the defendant promising, for his part, to pay to the plaintiff Rs. 1 2 . 
per annum out of the Rs. 36 for her maintenance. The plaintiff 
brought a suit in a Court of Small Causes to recover from the 
defendant Rs. 36, being three years’ arrears of payment due from 
him. The defence was(1) want of consideration entitling the 
plaintiff to sue, and (2) that the plaintiff had assigned no reason 
entitling her to relinquish the charge and seek a personal decree. 
The Court of Small Causes decreed the suit. The defendant 
applied in revision to the High Court. 

Dr. $. M. Sulaiman, for the applicant : — 

On the facts found the claim is for recovery of arrears of 
maintenance fixed by agreement Suoh a suit comes within the 
category of “ a suit relating to maintenance ” specified in clause 
•38 of the second schedule to the Provincial Small Cause 
Courts Act; Amritomoye Dasia v. Bhogirulh Clmndra (3), 
Bhagvantrao v. Ganpatrao (4), Saminatha Ayyan v. Man- 
galathammal (5) and Baldeo Sahai v. Jumna Kunwar (6). 
Secondly, the plaintiff was no party to the agreement referred 
to in the plaint. Therefore, unless the plaintiff chooses to 
enforce her claim as a charge upon the property she is not 
entitled to sue upon the said agreement as a mere contract ; 
and a suit to enforce a charge is not cognizable by a Court 
of Small Causes, ' , 

The Hon’ble Maulvi Baza Ali, for the opposite party : — 

Clause 38 of the second schedule ,tt> the Provincial Small ‘ 
Cause Courts Act refers to .a ‘‘and 
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substance a suit for maintenance. In the present case the plaint 
does not even mention or show that the claim was one for mainte- 
nance, The suit is for money due under the agreement ; the 
obligation arises from the agreement, and the claim is not for 
maintenance as such. Clause 38 does not apply to such a suit; 
Mahadeo Rai v. Deo Narain Rai (1) and Masum Ali v. Mohsin 
Ali (2). Unless where the claim originated in a legal right to 
get maintenance as such, a claim to recover an annual payment k 
a claim for an annuity and not for ‘maintenance' within the mean- 
ing of clause 38 ; Saminatha Pandaram v, Kuppu Udayan (3). 
Although the payment was charged upon immovable property, 
it was quite open to the plaintiff to give up the charge and sue 
for a simple money decree in a Small Cause Court. Further, 
the decree of the lower court is a just and proper one and no 
substantial injustice has been caused to the defendant. It was 
submitted that in such circumstances the court should not 


interfere in revision ; Muhammad Bakar v, Bahai Singh (4), 
Pigqott, J.— The plaintiff in this case is the ^idow of a 
deceased brother of the defendant. It appears that the*plamti£Ps 
husband died during the life-time of his father. The first para- 
graph of the plaint alleges that, under the will of their deceased 
father, the defendant and his brothers took certain property 
subject to a charge of Rs. 36 a year in favour of the plaintiff. 
The second paragraph of the plaint states that, in virtue of an 
agreement therein referred to, the defendant was bound to pay to 
the plaintiff Rs. 12 a year out of the Rs, 36 a year already 
referred to. An examination of this agreement shows that the 
defendant and his brothers in distributing this charge of R s, 36 
|jki? |lnhum amongst themselves, expressly referred to it as an 
the 4 maintenance of this plaintiff. It is quite clear 
that the money in icspect of which the suit is brought, is claimed 
as'part of an annuity due 1o the plaintiff. The only point about 
which there can be any controversy is whether this annuity is of 
such a nature as to make suit for the recovery of a, portion of it a 
suit “ relating to maintenance” within 1 he meaning of article 38 
;• of schedule II to the) Provincial Small Cause Courts Act, Xo, IX 
]1) (1?05) 2 A. L. L, 697. (3j (1904) 13 M I 471. 

'Wefiklv Notes 1R9n n 9Q1. (4) (1890) I L., E. 13 All., 277, 
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of 1887. HL’ho suit was filorl in a Court of Small Causes, and no 
objection to the jurisdiction of that court was taken by the 1917 
defendant. The application now before mo assails Lite jurisdiction JrDHra ; v »- 
of the court below to onlenain the suit. The point ought «" 
certainly n, have been tal.cn in tliat court; but at the, same Lime missa*]?™' 
T am not prepared t-> hold that jiuisfliction <v,n be conferred by 
consent of parties, I. think that, if the pica had Leon taken, as it 
ought bo haie been, if is exceedingly probable that the court 
below would iuue regarded I lie question as at least so far open to 
doubt as to warrant an order under set ion 23 of Act Mo. XX of 
3887. 3 think the defendant, who m the applicant before this Court, 
is on! ire! y to hhune for the necessity he has been umkr of bring- 
ing this question of jurisdiction before this Court, and. that notice 
should be taken of this fact in tho Court’s order as to costs. I 
am of opinion, however, that the suit is one the cognizance of which 
by a Court of Small Causes was buried by article 38 aforesaid. 

I do not -me tliat this eonclusiou can be avoided by any line of 
reasoning which would nol, involve raising, in the alternative, the 
question whether the jurisdiction of tho Small Cause Court was 
not barred by article 11 or article 28 of the same schedule. 

On behalf of the ; hunlih 1 have boeu referred to two cases of this 
Court : Maluuho Rai v. Dio Narain Dai f! } and Masum Ali v. 

Mobn«n AH (2j. [loth cases arc clearly distinguishable. In the 
former tho claim was for arrears of an allowance originally 
granted in fuour of one person, by a plaintiff who claimed to l>e 
en tilled to continue in receipt of that allowance as tho heir of the 
person in whose favour tho allowance had originally been granted. 

Either the rofoio the plaintiff was not entitlod to this money at 
all, or he •■onld not be said to be entitled to it as maintenance; 
for a maintenance allowance necessarily comes to an enc! with the 
death of the person in whose favour ii was granted. In the other 
case the learned Judge of this Court who decided it laid great 
stress upon the fact that the circumstances of tho suit were such 
that neither tho right of maintenance nor the amount of mainte- 
nance were matters in issue requiring determination in ihab case. 

In the present case tho question of the plaintiff’s right to receive. ' 
this annuity required determination and has been determined 'by ! 

; (1) C190SJ 2 A. b. 697. (2) Weekly No i 189Q, gpi, , 
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the court below. If therefore this annuity was of the nature of 
a maintenance allowance, the cognizance of the Court of Small 
Causes was barred. In my opinion it was so barred. I set aside 
the decree of the court below and in lieu thereof direct an order 
to be passed returning the plaint for presentation to a legular 
Civil Court having jurisdiction to entertain the same. The 
defendant will m any event hear all costs hitherto incurred in 
the court of first instance and his own costs of this application. 

Decree varied. 


FULL BENCH, 


Before Justice Sir George Know, Acting Chief Justice, M), Justice Tudball and 
Mr Justice Muhammad Bafig 

MUHAMMAD KAIYAZ ALI KHAN (Flax mm) v* BIHABI km kwvnm 

(DbFEKUAKTB)* 

Kv idence—Sta foment in wagtb-ul-att— Suit to recovet * Paajoi’. 

Hamtifi sued as owner o t the ahadi of a village to recover a certain number 
of maunds of cotton seed from the defendants, -who were bamas having shops m 
the said ahadi, and his claim was based mamly upon an entry m a wa 3 ib-ul*arz 
framed some fifty years before suit, to the effect that tenants living in the 
village did not pay * kiraya * (rent of a house), but 'faigoV (ground-rent), which, 
for batjias, was one maund of cotton seed a year for each shop 

Held that the entry m the wi^ib-ul-arz was reliable evidence of the liability 
of the defendants to pay 1 $ argot ' to the zamjndar in the manner described, 
and that the use of the ward indicated that the origin of the payment was an 
agreement between the inhabitants of the aladi and the zemindar lather 
than a custom. 

The plaintiff was the sole zamindar of village Balika and 
owner of the whole of the ahadi. The defendants were banias 
who occupied grocery shops in the ahadi. The plaintiff' alleged 
that there was a custom according to which the banks of the 
bazar Were, liable to deliver to the zamindar one maund of 
binauld (cotton seed) per shop at the end of each year, and that 
the custom Was fecorded in the wajib-ul-arz of 1866, prepared at 
the 5 former Settlement. Paragraph 2 of the wajib-ul-arz stated 
as follows t 4 — ' f * Bey a fa basMndtt deh ' se Mr ay a nahin liya 

W- ■!*- .. 4 . . y .f .. f t ** 

{ 4 8S7 of 191% tr&a a decree of Dttrg'a Dat Jdshj, finst 

etAhgatia*/ dafea -the 1st of 'Deoemltet, 1916, conflanmg- a 
Ifimadhot Bulaitdshahr, dated the 26th of 

*< .< 
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mta hai . . . Aur babat far jot . . . bashindagan deh se 

batafsil moil Uyajata 7mm. Babat parjot sal tamam baqqalan - 
bazar fi-dulcan bmaula eh man; . . . . ” No such entry was 
contained in the d aaEur dehi of the last sottleraen k The plaintiff 
claimed 3 naauuds binanla ior the three years preceding the 
suit, or its value, Rs. 12. The defendants denied the existence 
of any such custom ot realizing parjot (ground-rent) from the 
shops in the village and stated that they had nevex delivered any 
Unaula or its equivalent ; they further stated that the entry in 
the wajib-ul-arz did neither lecoid nor prove custom, but was a 
mere statement or expression of the wish of the zamindar , and 
that at the most it evidenced a contract made by the plaintiff, 
the term whereof expired at the end of the former settlement. 
The court of first instance held that the entry m the wajib-ul-arz 
was good evidence Of and proved custom ; that the payment 
I claimed was of the nature of a parjot or ground-rent and not of 
a cess ; and that the plaintiff had failed to prove that he had 
ever realized anything from any shop since 1866, which fact 
coupled with the absence of any entry in the dastur dehi of the 
last settlement showed that the custom had fallen into desuetude 
and could not now be enforced. The suit was accordingly 
dismissed, On appeal, tho lower appellate court held that the 
wajib-ul-arz of 1866 did not record a custom and that the custom 
was not proved ; and the appeal was dismissed. The plaintiff 
went in second appeal to the High Court 

Maulvi Iqbal Ahmad, for the appellant 

The entry in question m the wajib-ul-arz of 1866 primd facie 
recoided a custom. The silence of the later dastur dehi on thfe 
point did not necessauly disprove the custom. The entry, if it 
did not evidence a custom, at any rate evidenced an arrangemenf 
which was come to 50 years ago. The statement Was made as 
long ago as that and recorded by the settlement officer and 
allowed to remain unchallenged in wajib-ul-arz, Such an efttrj 
was more than the mere statement p£ the zamindar.,, Thein wai 
no reason to suppose that the statemfnb was theq. 
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stood unrebutted. Mere non-receipt of ^the ground-rent for a 
number of years did not disprove the zamindar’s title to receive 
it. Secondly, the zamindar was entitled, apart from any question 
of custom or entry, to reasonable compensation from the defend- 
ants for their use and occupation of his land. They did not pleal 
that they had acquired any exemption by the payment of a 
nmrana or otherwise, 

Munshi Panna Lai , for the respondents • 

The claim as set forth in the plaint was founded solely and 
purely upon an alleged custom. The custom having failed, the 
suit was bound tb fail with it, and the plaintiff was not entitled 
to fall back upon anything else. The entry in the wajib-ubarz 
relied on by the appellant was the statement of a single zammdar 
who owned the whole village and could not be considered as 
evidencing a custom. As for its evidencing an arrangement, the 
respondents or their predecessors in interest were no parties 
to the settlement and could not be bound by any statement made 
by the zamindar at the settlement. They were not oven aware, 
of what was being stated or entered. At all events the entry 
was no evidence that any such arrangement continued after the 
expiry of the former settlement and existed after 1887. There 
was no similar entry in the dastnr dehi of 1887. Further, the 
alleged arrangement was never enforced or acted upon. Whatever 
might have been the intention when the statement was mado it 
did not appear that thfe u arrangement ” was ever acted upon. 
Another point was whether the payment was not of the nature 
of a cess, and as such irrecoverable under the prohibition of 
section 56 of the Land Revenue Act The following cases were 
referred to Sis Bam v, Asghar Ali (1), Sadanand Pande v. 
Ali Join (2). , 

Maufvi Iqbal Ahmad , in reply, referred to the case of 
Balwant Singh v. Shankar (8). 
t : Enox, A* 0. J., and TudbAIiD and Muhammad Rafiq, JJ, 

* This; appeal arises out of a suit brought by Nawab Mumtaz-ud- 
Kha% who in his plaint sets himself out as, and 
the sole, zamindar of the Ullage to 
i.i;(2);(101O) I.L. ft, 82 AIL, 198, 
(i)?(10O8)/KL. ft, SO AH.. 386. 

' Vi' * i 
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which this appeal relates. The respondents are m the plaint 
described as the village banks and as being shop-keepers m the 
lid village. The plaintiff is claiming 12 maunds of cotton seeds 
or the value thereof. It is true that in the plaint be plaintiff 
set out that there was a custom of such payment in in vi ago. 
Tks amount of seed is payable for each shop occupied by the 
banias in the bazar. But m the written statemenl 
filed we note that the respondents themselves alleged that at the 
most the entry in the wajib-ul-arz amounts to - an agreement 
between themselves and tho plaintiff, the terms of which expired 
ftheld of the former settlement of 1886. As the case went % 
IT it wa* evident that the courts below tried the question 
between tbe plaintiff and the defendants as a question of P ar 3 ot, 
The court of first instance held that the payment of this parjot 
Z a enstom proved. He says that it is parjot, or ground 
rent and' not a cess, and cannot be called illegal, and the 
w ib-ul rz D f 1868 is good evidence of the custom set up by 
but the court went on to hold that tho custom 
fallen into delude, and dismissed tho claim of tho plmnt* 
The.plaiutiff went in appeal to tbe District Judge of Aligarh 

That court took a different view from the court o the first 
instance, and held that the enstom to take ground-rent hud not been 
moved It therefore dismissed the appeal. The plaintiff comes 
here in second appeal, and the first plea taken by him is that the 
entry in the wajih-ul-arz is a record of custom and proves the 
custom set up by the plaintiff appellant, and a further plea is 
ST** in any ease the plaintiff oppose * entitled to 
oefc a reasonable rent of the Undinthe possession of tho defen. 
dents respondents. We are of opinion that tho word custom 
throughout has been wron gl y need. In ease of an agreement 
between the plaintiff and the defendant it can never he said for 
a moment that the rent they paid was rent payable b, fora of 
enstom The word used in the wajib-ul-ars re jpar) ot , and points 
to the fact that if tbe payment of anything from the Respondent 
B-fte. appellant was due, it was a matter based Open tens 

in the 4 r P t instance,,. Ai fie* «5ht tjte vf^Ui.whieh 

SgLit wa» tehe- »de may one 
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sanctions the view that rent may he something paid in rush and 
also something paid in kind. When this is horn in mind we 
are of opinion that the lower app 11 no court has appro ich* rl the 
evidence it had to consider from a wro.ig punt of view. There 
is on the io old the wajilj-ul-ar/ of iS70 We hud that najib- 
ul-aiz read to m and we seo nothing in the language which will 
justify the inforene that the nntfcera reeoidt ! in paragraph 2 
were unlikely or improbable. Wo lock upon Jut piper as A 
statement nude fifty years ago more oi loss by a person -who 
was qualified and had the knowledge necessary to make it. It is 
not a statement narrating a tradition, but it i-> a statement by a 
person possessing an interest and an existing right in the village. 
It is extremely improbable that the person was making a state- 
ment to perpetrate a iraud or was making a state mem which was 
false to be used fifty years afterwaicK There was nothing to 
rebut that statement, and we hold that the payment oi parjat 
by the respondent to the appellant is proved thereby. 

We accordingly set aside the decrees of both the ^ 

and decree the plaintiffs claim with costs in ail courts and fmMt* 
interest at the usual rate. 

Appeal decreed. 
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3efb>e Mr. JusiioO PiggoHand Mr J'mtia 5 Walsh. 

MCB AMMAD ISA hllAN ,l?i Ai^nr*} v. MUHAMMAD 
KHAN (DuriiJSDAiu'), • 

Aetf Local J J$o. II of l§0l (Ag a Temvc.yActJ, sections id 4 and lSS — Uaafl 
land - Suit fo ) resumption— Po tion of viuafl g> ant convet ted into a g t ove 
hut restored to the position of agiiculUt al land before suit 
Where a certain area had been hold rent-free for fifty year 3 and by two 
successors to the original grantee, but part of tho area had atone time been 
occupied by a grovp, which, however, had ceased to oxiat> somo filtocn yoara 
before suit, it was held, on suit for rosumption, that there vrm no justification 
for drawing a dm bine iron be fiwe3u that part of area which had as one time, 
9 been a grove, and the rest, which had all along boon ouHurabls land, and 

,*jSo6ond Appoal No, 1793 of 1915, from a decree of W. F Kirfeon, Second 
Addi^otial, Judged Ahgarh, dated fche 17th of August, l9lG t reversing a 
* decree <5f Muhammad Azim-ullah, Assistant Collector, First Class, of Ahgirb^ 
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that, aa section 164 of iho Agfa Tonstnty Ac!, 'til no! tppl>, no portion 
of the aroa could bo 

. This was a suit tnid> t eh ,pi< r A of (lie T< uam’y Act for re- 
sumption of a ront-fice gran!. It w«i<> found that part, of the area 
had iormoi ly b.oi a grovi , I ufe th it the trees had in cu cut down 
and the land bought under t uli Iv itioa some lung moic than 12 
years, bdoio hurt It win aUo found that the whole ot the area 
had bo. ii held i«nt-fieo for ovci 50 yearn and by two huere-Min- 
to theoiiginul graitkoaud that it was nut liable to resumption 
under eeofion 154 of iho Tenancy Act The fit fat court held with 
respect to the portion on which the grove had existed that it Imd 
not be n hold for 50 years as “ land ” within the meaning of 
the term as defined qa the Tenancy Act and could not therefore 
get the benefit of section 158. The court held that the defendant 
was an Occupancy tenant of this portion and assessed it to rent. 
On appeal the District Judge held that “ if the land was not 
muafi , then from the time that the grove was cut it became 
liable to rent, and as no suit was biuugnt with respect to it within 
12 yeuifa, the plaintiffs ■suit must be dismissed and the dele ndanb 
has acquit ed a pi Optician Lido in it by adverse possession 
The District Judge held accoidiugly Unt the whole of the area 
was held xu proprietary possession by the defendant. A second 
appeal by the plaintiff to the High Court was Hard by a single 
Judge who referred the case to a Bench of two Judges. 

Dr. S. IT. iSulammn, (with Mr. M, A, Agarwala), for the 
appellant : — 

The lower appellate court has erred in holding that the mere 
fact that no suit for rent was brought for 12 years makes the 
bjte defendant's possession adverse. Th# defence did not even 
allege adverse possession 

Iqbal Ahmad, for the respondent, intimated that 

ho would support the decree on the ground lhai the requirement * 
of section 158 had been fulfilled by the portion of the aroa in 
question.] 

It has been consistently hold by this Court that an area covered 
'by a grove is not " land ” as defined by section 4, clause (2), 
of the Tenancy Act as it is pot held for a agricultural purposes **£ 
Babihulldk v* Kcdyan Baa (i), and the authorities there referred 
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to. The word " l'md” is used in chapter X of the Tenancy Act in 
l he same sonsi as in .section 4, ehur-e 20 ; Uadi JJasm Khun 
v. Pati Haiti (1). Thu area in question has not b on held ns 
“land” tor mor. Him fit) jcais and duo-. ik-i sathiy the condi- 
tions laid down by section 158. 

Maulvi Iqbal Alurnd, tor the reap mduut i - 
It, is submitted that the view , that an .u.a covered by a grove 
is nob “land” as d* lined in the Tenancy Act is nob sound A ruler* 
c nce to section 4, clause (12) (c), shows that thu planting <u trees 
is an agricultural purpose. The iSoaid ot liovuuuo took the 
correct view in Sam Smider Koiri v, J&)% Kkatih (2). The sub- 
sequent case ot Meyh Singh v. Mmammat Nazar Patina ( $) drew 
a distinction without a differ once between a guava grove and 
a mango grove. Thu next quustiou la whether the word “ laud ” 
is used in section 168, and the other ■'Ucuunb ol chapter X oi the 
Tenancy Act, in tlie restricted sense w mob has been given to it in 
section 4, clause {2). The dvihiitions given in that section are 
subject to the opening words “ unless there is something 
repugnant m the subject oi context, ’ and to interpret the word 
“land’'' as usud m cL-vpier X m tue restricted sense would be 
repugnant to the subject. Further, according to the finding*,, the 
land ceased to be a grove and became “ land ” in the restricted 
sense before the coming into operation ol the present Tenancy 
Act and has continued to be so up to the present time, The 
former Acts contained no provision restricting the moaning ol 
the word “land” and under those Acta grove lands were undoubt- 
edly f! land ” within the meaning of those Acts. Bo that, during 

* the whole of the period for which this area has been hold rent- 
f&hs it hsS at Oaoh point of time been held as “ land ” within 

' jfi*S9fdng of the Act in force at that time. It has, therefore, 

* tins conditions of section 158. That section does not 
^^^ilbat'thhldnd must have been held for 50 years h as fond 
^|>|rlthrff the tamaning- of the definition -given in fee. present Act. “ 
4^hh Qd8& $d(H Hman Khan v. Pali fikm (I>is dtatfag uiahnH e, 

grove continued as such after the doming into operas 
>s « :TOft : lof'th4 'Di%^e’nt Act rdaht uij ho the date df-srnt • * 


***4 ' 
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Dr. S. M. Subdman in reply 

Section 4, clause (12) (e), i s no Snip, for it {in -.upp^c". a 
“holding ” i.e,, laud which in hi i.r hold tor ngiieultur l purpo- 
ses, and goes on to auy that tim pi mtiog of tiros on the “ land ” 
may be an improvement if it, is suitable to tto holding end con- 
sistent with the, pur pose thereof. It has not been shown how tile 
interpretation ul the word luul ,f in oliapb i X in the aeti.se id 
its definition would be repugnant to the siibj* t, 

Tighgit, J.— Thin is a second uppoal by the plaint ill in u auit 
for resumption brought u,.du’ the provisions of chapter X of th * 
Tenancy Act, (Local Act No. II of i 001 ), The court <d first ins- 
tance found that the whole ol the area specified at the foot of the 
plaint had been held rent-free by the defendant for 50 years, 
and by two successors to the original grantee, it also found 
that t|p.e land was not liable to resumption at the pleasure of the 
grantor, or under any of the other conditions laid down by sec- 
tion 154 of the same Act. The L* umed Assistant Collector, 
however, felt him-oll compelled to draw a distinction between 
two portions of the area t i sun. With regard to pious of land 
making up a total" arm oi seven bigha&, which had never been 
anything but cultivated or culturablo laud, __ the finding was that 
the provisions ol section Loti of the Tenon ;y Act clearly applied 
and that the defendant must be deemed to hold the same in proprie- 
tary right. With regard to the remaining 9 bighas, 16 biswas, it 
was found that this area had at one tune been occupied by a grove. 
This grove had ceased to exist something more than 12 years, 
profitably about 15 years, prior to the institution of the suit, and 
daring this latter period the land had been under cultivation* 
The Assistant Collector, however, in accordance with certain 
decisions of this Court and also with what appears to bo the latest 
pronouncement of the Board of Bevenue on the subject, held that 
land constituting a grove was not land let or held forjagrieulttwal 
, purposes within the meaning of the definition in section 4,olaU8s % 
s ;‘jjf„tha Tenancy Act, No. II of 199i, From this he want on to 
* 'tojkoinde that the provisions of section 168 of the same Aot . could 
‘T^Jsp^r to this am because it vfafi ;iwt «&?t% to tyfy 

>s.s. %|^s t -'*§4 
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enlitied to have lent assessed on thN area, and lio homed his 
decree accordingly. Both pirties appealed to t he I)»-tr irH. 
Judge. On the mam epic non m iv-ti the manual Judge h,»s 
agieecl with the ftr-, 1 , court We mum a at p 1 the htidugs ot iaet 
anived at, namely, that the entire aica in suit had as a mats or o{ 
fact "been held rent-heo for 50 years by the defendant and by at 
least two £>ucoes3oiK to the original grantee We find it also impos- 
sible to interfere with the decision of the lower appellate court that 
the provisions of section 154 of the 'Jenanoy Act do noi apply to 
to any portion, of the area m suit. On these findings the appeal of 
the plaintiff in the court below against that portion of the decree 
of the Assistant Collector whieh was adverse to him was neeo- 
sarily dismissed. The 1 earned Judge then went on to consider 
the appeal of the defendant. He was evidently of opinion that 
the area in suit, forming pant of a rent-free holding, must neces- 
sarily be subject to the provisions of section 15b of the Tenancy 
Act. He endeavoured, however, to place his decision in Jm 
of a dilemma against the plaintiff. With regard to 
bigbas, 16 biswas, which the first court lad ordered to be assessed 
to rent, the lower appellate court remarks that this area was either 
a par t Of a rent-free grant Or it was not, < Sujposing, says the learned 
Judge, that it was not, then the only possible conclusion from the 
feptn is that the defendant lad been holding it adversely to the 
plaintiff for ft period of moire than, 12 years prior to the institution 
"ef the suit. * There was an appeal to tins Court whieh came in the 
;first bistanoe-before Mr., Justice T 0 DBALL. It may be said at once 

-to affirm the decision of the lower 
appellate court on the precise ground* on which u proceeds. The 
plain, fact of the matter is that the land in suit is part of a rent- 
free grant. The plaintiff himself said so in his plaint and framed 
his plaint oil that assumption. It seems impossible, therefore, to 
decide the question on the hypothetical assumption of a stare of 
lbings whieh is dearly contrary to the pleadings as well as to the 
ascertained facts. The "defendant respondent, nevertheless 
•Supports the decision of the court below on vhe broad grotfnd that 
, the .whple of the area, in suit, and not merely part of it, most be held 
to.’ fill within the provisions of section, 158 of the Tenancy Act. 
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the case first came was asked to j econrider the question of the 
applicability of the definition of the word "land” already leferied 
to. In view of tin decidon of a B* iwh of thi. Com l ui Ifadi 
Hasan Khan v. Path Ham (1), as to the oorrueln< of which ho 
evidently entertained serious doubts, Mr. Jinnee Tudbalt, 
referred this ease to a Bench of two Judge*- The nutter has now 
been fully argued out before us. Thera seems to have been a 
long course of di oisions in this Court on the definition of the 
word land as applied to groves An elaborate pi amount omont on 
the subject by Mr. Justic< SUNDAR Lai. is to bo found in 
Habib-ullah. v.'Kalyan Das (2) In view of the fact that the 
amendment of the Local Tenancy Act is now under the considera- 
tion of the authorities, I am particularly anxious not to reconsider 
or unsettle, except under pressure of necessity, any principles 
which seem to have been definitely affirmed by this Court with 
regard to the prd visions of the existing Tenancy Act, nor do I 
think that it is really necessary in the present case to determine 
whether an area covei ed by trees and forming a grove is or is not 
land let 01 hold ioi agricultural purposes, or even the narrower 
Question whether in chapter X of the Tenancy Act, or at least in 
some of the sections falling within that chapter, it should not be 
held that there is something 1 epuguant in the context to the 
application of strict definition of the word “ land." I think that 
the present caso may be quite satisfactorily and most con* 
veniently decided upon its own facts. The appeal now before ns 
is confined to the area of 9 bighas, 18 biswas, which at one time 
formed a grove. We do not know for certain whether this grove 
was plante f by thfc original grantee or formed part of the original 
grant in the sense that he grant when made was one of a grove 
along with certain cultivated or eulturablo land. 'In any case 
no suggestion in the pleadings, or in the evidence, that 
there were mote then one grant. The area in question in this’ 
appeal therefore did form part, of a rent-free grant in favour ot 
the predecessors in title of the present defendant. The grove 
ceased to exist before the present Tenancy Act, ISfo. II of 1901, 
came into force. Under the previous Act, namely, the Kent Act, 
hfo. XII 0O881, Uiere was no express definition of the word 
ffl mii'i t. t>‘ n , as ah . son - m iiSiai ti a iviv 
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entitled to have i out .usca-ed on (in- jam :<Mi it in 

decree accordingly. Doth pir)i f> ippt did ‘of to 1 1 
Judge, On the mini quo tum in c--ti u»t iu.-u -0. < _,« a 
agiee l with the conn. \V r e mil t . i p tin m<ii ■ 1 ! ti 

arnvod .it. namely, th.u dm < tune .inn in-.iHti.il - uni < i <>i 
fact been held ruil-iitv lor .W year- bv lie* u UuiUiu n.d t\s at 
least two suocessois to lheongtn.il j;r uitm \\ »• tin I i< u *■ < imp i.— 
siblo to unoriere with thedeewon oi the hotter app* u.i . c t otn t ti. it 
the provisions of section 154 of the 'ieu.ury A< t do <t»n ipjuj i» 
to any portion of the area in mui. Uu the-e finding' iK »pjnal of 
the plaintiff in the court below tig dint fiml portion at ill, nvm 
of the Assistant Collector which w.i- advei-e to hint w.<- in i - 
sanly di-nnsstd. The learned Judge then went ot to eon.-ni. i 
the appeal of the delead, ml. lie was cudenl.j of opinion if., a 
the area in suit, forming pact of a r< m-m c holding mu-. ntc< - 
sarily be subject to the provisions of ciion i>H ol t lit Tenancy 
Act, He endeavoured, however, to place hi- {lech-ion lit the form 
of a dilemma against the plaintiff. With regard to the area of 9 
bigbas, 16 biswas, which the first couit had ordered to be asse-std 
to rent, the lower appellate court remarks that this area was eithox 
apartof a rent-free gram or it was not, ^supposing, say- tin to tned 
Judge, that it was not, then the only possible coiidn-iou fium tin- 
facts ie that the defendant had been holding it adviisoij to the 
plaintiff for a period of more than 12 years prior to the institution 
of the suit. There was an appeal to this Court whiclicuaa ut site 
first instance before Mr. Justice TudbaLL. It may be said ut once 
that it is somewhat difficult to affiim the decision of the lower 
appellate court on the precise ground* on which it prucudk The 
plain fact of the matter is that the land in suit is part of a rent- 
free grant. The plaintiff himself said so in his plaint and framed 
his plaint on that assumptioiu It seems impossible, therefore, to 
depide the question on the hypothetical assumption of a state of 
( things which is clearly contrary to the pleadings as well as to the 
ascertained facts. The 'defendant respondent msvarifaelosjs 
supports the decision of the court helow on the broad ground that 
fchq whole of the area in suit, and not merely part of it, must be held 
tO^&Jwithih the provisions of section 158 of the Tenancy 

Jn / this i connection \the learned Judge of this Court before whom, 

4 & h I . , c % t 7T * 
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the cw first came was n ked tn !< roirider the question of t-he 
npplicobdiiy d tin d* Shuumi **t die \t<ud •‘iniifi” ■< 1 n adv 1 oferwt 
to. Iu vii w <t( -'hi t1> 1*1 -ion .c a 15 n h ui ihi Omhi in Ifttth 
If twin Khan v. Pat i Ruin (1), .m t<> tin* cm root in ul a htVii in* 
evidently enkriuined -onoU'* douhK Mr .Tit. in* f l’r dbalTi 
referred this case io a bench of two Jud n The milter Inis now 
been iully argued mil before Un. There -cans lo have been »i 
long com it* ol di visions in i hi i Omit on flu- definition of tin* 
word land as eppliid to gums An daboiab pioa»unreme«t on 
fho subject by Mr. Jnstiw KuxiAR Lai. is >o )»• mund in 
Habib nllah v. Italy an Da? (2;. tn \ lev,* d The Inefc that i hr 
amendment of the Local Tenancy Act is now under flu* eon-n dera- 
tion of the authorities, I am pjuticularly anxious not to tewnrider 
or unsettle, except under pressure of necessity, any principles 
which seem to have been definitely affirmed by this Court with 
regard to the provisions of the existing Tenancy Art, nor do i 
think that it is really necessary in the present case to determine 
whether an area coveied by trees and forming a grove is or is not 
land let oi buhl for agricultural purposes, or even tin narrower 
question whether in eh ipmr X of tin Tenancy Act, or at lo ist m 
some of the so *t tons i dlxug within that chapter, it should not bo 
held that (Vie is something icpugnant in ilu* contest to the 
applioition of strict delinkjoit oi the word “ laud,’' I think that 
the pi'i'sem et-e mn bo quite .an *f mtorily and moat coa- 
vuiiently decided upon its mvu tacts. Tim appeal now before us 
is confined tn th* area ot i) bighas, 10 bnwas, which at one time 
formed a giovi . We do not know tor certain whether this grove 
was plante by the original grantee or formed pirt of the original 
grant in the sense that he grant wlmn made was otic of a grove 
along with carta m cultivated or cuiturablo laud, la any case 
there in no suggestion in the pleadings, or in thu evidence, that 
there wero more than one grant. The area in question iu this 
appeal therefore did form part of a rent-free grant in favour of 
the predecessors in title of the present defendant. The grove 
cfe&sed to exist before the present Tenancy Act, No, II of 1001, 
came into force. Under the previous Act, namely, the Rent Act, 
No.'XfT of 1881, there wan no express definition of the word 
(If (isiMJ S. Jj, B,» 85 AH. f 200. " _ (2> (1914) 12 A, L, $„ 1080. ' 


1317 

%i Khah 
v 

jWuiuMiau 

Kean* 



im 

Mvitxmtki) 

l<u Kum 
y, 

M ujtkmtm 
Kit AH 


f!6 THr TN’mw t» \ vr nrrnnTR [voi, xr. 

land, but tho provisions of tin! Act undoubiudly applied! to groves 
just us much us In cultivuUd o? cullur iblo hmrK The anc now 
in suit., therefor.', vis rlwuj - I mtl ‘o Inch the provision . of tho 
Tourney Act. fo> tl*o thoo boin ; finie .pplmd, Tho i tiling in 
Eadi Uiivn Khan, P f i Tlauillu mm»! po-shU be .tpplitd 
to tho facts of the present • >- . ’.im,. *1)! m i in. qu. -4 ion 

having 1 icon brought into cultivation more than 12 years before 
tho institution of the .nit we ih.'*y> “ 1 mil " within tin strictest 
moaning of the definition, both H the time when the pr.Kunt 
Tenancy Act, No, II of 1011 , cun. into force au i i ighi down to 
the date of tho institution of tho suit, I think, ther* toio, that it 
is impossible to distinguish, as the &> aslant Collector ondi nvoured 
to do, between tho two portions of Use area in suit. Tin whole 
formed a rout -free grout and vu*-. '.ubjec, L> the pmvisions ot 
Chapter N of Act IT of Ill'll, under any pu-4bk- inviptvlation 
of the word “ hind," because the entire au x lnd always been 
under cultivation while that Act was in force. If, then foie, the 
conditions laid down by section 138 of the Tenancy Act are proved 
to have been satisfied in re-peet of the entire area in suit, and it 
is so found by the lower appellate court, there coma n > valid 
reason for drawing a distinction agiinst the area now und. r 
appeal merely ou the ground that it had at one time to run d a 
grove. On this ground alone I would dismiss this appeal with 
costs. 

WALSH, .T, — I agree. The circumstances of this c„no are 
exceptional, I have come to the conclusion that in an admitted 
tenancy such as this was, the word land in 'motion 138 must he 
held capable of including land oth-r than land as defined in section 
4, It -Would be “repugnant to tho subject/’ to ipioie the language 
of Section 4, to hold that tho word land in this particular e iso did 
not include the land on which this grove had stood. The result 
of doing so would be that, while holding chapter X of the Tenancy 
Act applicable to the tenancy, we should be driven to hold that it. 
did not apply to land which formed tho subject of tenancy, and 
- that I think is the very thing which is meant by the somewhat 
urmsual language in the definition danse, namely, *' repugnant to 
tb<3 Subject.’’ I wish carefully to guard myself against below 
pT{1918} LLjR„ 85 All., 300, 
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fukou to hold any! Id tig .ik«v, To soy *>ph'i"'i !| hy iso uii-ins, 
follows that all ur mv <* 1 >ld ic nt>'t i t >. T* \>or byiwu 

succeasorrf to 1 lit «»iigin.d ;miiih c>"ne hi Hu 'lion I5S, or 
that, fur evutupl* ■ lei’Unn ti-m !> ■ n , ft hy os o" 1 •»},>»< os *>*» v 
holder hyndopMug i he eon'*’ uefioti v his h i dv uglt 'en* in flu* 
purlieu! 1 1 ca o. It t‘< lor » hit u*,t* on di.it f thiol: it n> <v- .iry 
bo soy that I adopt, the wry t*]o« 'v rca'Otn d jtnlgumoui »f 
Mr. Uevvolto, tint Senior Member of dm !L«ud, to bn found 
in the Selected Dooisiou., of i h> Ho ml of Uountie, No, I 

of 1911. T think i bo view f here elwuly kid thwn in > < ri. .< of 
proportions is not, only corral bu< ynthiiy •on.-t-ieid with the 
view which wo are taking * — “The custom generally 
prevailing in those Piovinees U that, the grove-holder is a 
tenant paying rent. This? was crystallized in the definition 
ol rent and tenant given in M-eliou 4. (Troves are in my 
opinion equally clearly not land as defined in section 4. IF 
they were land within that definition there would ho no need lo 
differentiate them from land in the definition of rent. If ;* hind- 
hoHu ipeksto get 'id of i giow -hold's* ho c.inunf 1 s! t seliyii 
under chupier X, .s- duf, chapter rcier- t«> In'* 'l u»h , Thu, 1 e m >\ 
sno loejeei uud r section 58 is i In gono-holdoi i- e ’ oiHi*cnp n< i 
t< mint.” Th * Bonioi Mi other thci go - on Jodiiow- thi n mire 
ol 1< nincv and ,id 1 : — ’ Pr >’> ibh in f he at tjorify of eu-es, * i( Ji. r 
by village ou-toi mr by spool’ d etmlr < t, n grove-holdor bole is in if. 
from your to y> or bin -»» lone > d.e grove exists fn .ill runt h 
thai, when a 1 snd-boldei* ks lo eject u grovi holder, the ques- 
turn ol tho i \Kione • of mi,-!} custom or eoulr.wl «h.nild oltnosi 
invat ubly bo iu i le a mutiei in issue. If follows fjoju what I 
have said that t grove holdt’r e.umot, generally acquire righto of 
occupancy in th 1 1 md on which sho trues grov. ." Tin so -.{ Mt- 
men Is oi lh»* law, which I take lo b> correal, oh, ton !y apply fo a 
vast majority of ei-scs of onlunry leu nicy h Two -na gmve-holder 
and a land-holder. The case we itro dealing with is not one of 
those ordinary cam a. It case lulmitfci dly of a tenancy who! ly 
independent of and unconnected with a grove as such, It appears 
tome a mere incident or accident in its history that at one time it 
b^hame, or a portion of it became, a grove so aa not to be land 
wiMitethe strict definition of the term. I think we are both 
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agrood that that acrid. lit doe-' not in ike if any the In- < ,, , nf » v n f 
Ifind '•. ithin tho moaning (4 *t a ion T)3, •mil thorcfoo -fL. righN 
of tho parlies mid. r ihH -m. ijnn h In , n rightly tpp’h ,1 
By ran romiT.—We di no, ,1.. ,np, *’ vhh .>»> < • 
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KHUBSHHD ATiAM KIUN and m m * <* (Prar^n v mu Xvr*Ur t MTX 

KHAN aniv Aba rum (Ih n sx> vsis).* 

Civil Pmeduie Coae fimj.o.de XL WI . , ,d? 7 - Hevitw of ju Appeal 

} Oh: o< !u ti p Mb 7 .vVku—G w ir, if anneal. 

Furn-tpy ai unle older SCVF, rain", n Hk> Co V G vtl Ptcc'lim 
1908, horn an n-J-r frmt i; -i n i fv >ev PW o« jiV'eu/n', thg 

ippelhnti-' strWly o 5n ,M to tho" ow’ nth in Pit. ml-’. 

The facts of this ease are fullv set forth in tho jnd-.vn,ont. 
Briefly stated they were as follow-, : -The plaintiffs* suit for 
possession, mesne profits and coriain sums n, money was decreed 
in part and dismissed as to the rest. More than 90 diys aft > r . 
wards the p’aintiffs applied for a review of iudewnenton two 
grounds, (1) that the court had overload tho dl« 
admission of liability in respect of apartieular item of memo- w t t j ,j t 
ought to have bum decreed ; and (2) Hut in vi n>, of th> f -t, 

the court should have, iu accord mce wiih the phintiffV cnerd 

prayer « for any other relief,” granted them join, p„ ,,-Vm 
with the defendants of certain holdings, although the pliinliffs 
had claimed exclusive possession of a half share, and . , „| P i a j m 
was dismissed as being in contravention of section 32 of the 
Tenancy AH. The defendants objected, inter alh,, that the 

application for review was made beyond lime. Tho eonrt over* 

ruled tho plea with the observation tint “ there vas an force in 
the plea,” and granted the application for r-wiew end modified the 
decree accordingly. The defendants applied ag.inst the order' 
granting the application for review, and the principal ground, of 

StalT f at there W6r ! D0 f<deqnafie ^ 0UDds granting the 
appUoation for review, and that it was barred by time Tfca 

app ellate co urt held that according , 0 ~ ArlWe IfTof^ 

* Civil Kcvidion No SI of 30 l 7 v - 
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Limitation AH the .application lor r- view ,.ns beyond time, and 
th" uppo il w is dlon d T' ■ pi i ••pp , i» .1 1 . yt \? bin dm 
High < Jmirl, 

Dr, ,S', M. 8'> ! ‘VM\n *."i IF 1 t’vi /Vd*"’ Ahmad), f..r tin 

.applicants 

power to mj.'H-tc in ippod trmn m order printing uu 
application fur rovioo is c\pr s Hind < d bv sit*' jnovi'-HHH nt 
rlansc- (n), I ft) and 1 <d of sub-int ‘til of *’t'd r XLV FI, rub* i. 
The appeal d’d not ruse .toy < |Ut *—1 i. >n~. under *‘l niso . n) or h). 
And under elan-*, <V>, unless 'he tppellaie » curt nrae to the 
conclusion that the applied ion for review \uts not, only pm-wiitod 
beyond time but al =o without sufficient cause for th*> delay, if 
would bavo no jurisdiction to interfere in apneil. Thera is no 
finding at all by the appellate court as to whether (hero was or 
was nob sufficient cause for admitting the application after expiry 
of the prescribed period. At any rate there has been ninferia! 
irregularity in the exercise of inn-diet ion by th*- appellate court, 
inasmuch as that court Ins t\ verged th order griming review 
without finding that the ad ui-d in of the ippHrilion h ynnd time 
was without sufficient c->us.> Further section 14 of the Court 
Fees Act and oriole 4 of sch du’ T to thV A*t -how that the 
Legislitnre coni oniphi es and nvo mi?. < the prt -•••if ing of 
applications for r<_vi*nv sf.e'* the ewphy of the DO d iv* prescribed 
by article 17;1 of the Limifa'ion AH, On the fifs the appheants 
had ‘imply mad ■ out good and sufficient ccum> for admitting the 
application fot review. 

Jfmishi Xl<ivnmi4tm Prasad, (for Mnnshi tmiar Samn). 
for the oppn-ito party 

No revision lies on a ground of limitation. Lb has been 
repeatedly laid down that i van il the* 1o u*r enuri has cnm« to an 
. loneous decision on a t pics' i m »fHmi'nti>4i that does not 
t rnisli a ground for e iterl.iuimg a revido j. Tile objection 
taken f,o the dect ini of the lower appefht* ooirfc is merely 
tochnic.il. Even if the narrow consf.ru -lion sough* to be pat upon 
the terms of clause (cl of order XL VII, rule 7, be the correct one, 
the grounds of appeal sufficiently covered an objection based on 
that, clause. Nob even the first court bad found that there svajs 
any sufficient cause for the late presentation of the app&fagiW* 
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for review. Under the diemnslaiieo'. an explicit findim* on this 
point by the Iow<r appellate lourt was unnm , v>iry, as the 
applicants h ul tailed lo dwh ugi flail ditty nl pieun^ snilit luit 
cause. Arti< k* 17" of tin Ln id it ion At t U no. t onlroll< d !>y tutv 
provisions contained in the Coin i Ft. .Act. On tin meitts, thin 
win no sntHeu nl cause {.»« the dt 1 1 \ utd tin application wa*. no' 
maintainable. 

PtiaiOTT, J.—This is anapplioation m rovi-iou against, m tndei 
of tlio District Judge ot Gorakhpur .idnatung an upped, pn -ent* 
ed under order XLIII, rule 1 ^a) and ordi r XliVXI. ru!. 7, <d (he 
Code of Civil Procedure, against an older ot the Suboidimn 
Judge of Basti granting an application tor review of a nrimr 
judgement and decree of his own court. No second appeal lies 
against the order of t.h> District Judge, and Use only qm-ujon 
which I lure to consider is whether the nppla.tu! nov. bUuui ico. 
who wore j the plaintiffs in the suit, have brought, liuu ms wii hm 
the purview of section 115 of tin Code of Civil Pi need mu. Tin- 
facts oi the erne are somewhat peculiar. Tito plaintiffs’ chum was 
one for possession of certain property, together with mesne profits 
and certain other sums of money claimed as due to the plaintiffs 
under their cause of action. The claim was partly decreed and 
pari ly dismissed, and as a matter of fact tlio plaintiff's took uni o -vo- 
cation of the decree to the extent to which it was m their favour. 
They subsequently applied for review of judgement and their appli- 
cation was allowed. The result of the review was that a declara- 


tion in their favour in respect of a certain item ot pioporty was 
substituted for the order dismissing their claim in ruspect of that 
property altogether which appeared in the original decree. Conse- 
quently upon this order there was a further decree in favour of the 
plaintiffs for a certain sum as mesne profits. There was also 
added to the decree an award in favour of the plaintiffs in lespeet 
of another small item of money, thoir claim to which had been 
dismissed in tjje decree as originally framed. It must be remem- 
bered that the defendants had a right of appeal against the 
amended decree : if that decree was wrong in law, or inequitable 
on the facts, the error could have been set right by the District 
Judge in. a regular appeal from the decree. The defendant®, 
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their alternative right of appeal » 
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against the order granting review of judgomen’ . Now this right 
has been rigidly limited by the pnnisioU' nfuidi r XLVI1, tide 7, 
of tho Code of Civil Proeudim* to i-ul mi wsy iiumh gmimds. 
The reasons for the bunt i i »n> tin, imposed upon the n jhl «<f 
appeii from an older grant m > ’ r< vh w of judgi mud art obvimi 
A court presumably only u v i< u .1 pis vimo jtidgt incut ot it own 
when it is satisth d that it 1 ' previou jud ^omont was vuoiig and 
unfair to one of the parties, If tho judgment 1 -, p issed upon 
review is m error, an appeal lie** against i!, ,u has aluady boon 
pointed out. Consequently th. Legishtmv dix not intend th it 
the discretion of a court in the nulti r of graining a no, is w o 1 its 
own judgement should be interfered with in appeal, e'cepton the 
specific grounds set foith in order XLV II, rale 7, of the Code 
of Civil Procedure. The petition of appeal presented to the 
District Judge did not challenge tho older griming review of 
judgement on any oltho grounds set forth m clause (1) (a) and (b) 
of rule 7 order XL VII, of tho Code oJ Civil Pioceduie, Tl.oie 
wis a plei that the application for ievi''v, lead been presented to 
th' Suboidinabe Judge dtor the expiration of the pm iod 
piuaubed iheiofoi Tin 10 w is 1 o i plea that th firs' conn 
lad giant td n view of its pnK< m i,t without tufiejom, cause: 
but it stems to nw th t it is »• k >~i ojh n to ,pn -tmn win tin r 
the uu*moi‘ •ndmu of tpp, tl pa si nf , d bo the 1 )t>l 1 ic rf ,1 udg< can 
bo itganlcd a ehillvnging tho nub r granting review of 
judgement on the ground tint the application had been made 
alter the expiration of (he period oi limitation prescribed 
therefor and flut it hid been admitted without sufficient cause, 
Thai seems to be the m tiling nt e’aU'O ( 0 } of ordei XLVII, mil* 
7 (l),ol the Cole ot f'ivil Pro>e(bm. Ai any udo the Distiict 
Judge has not decide 1 this point, The tpi, mhu of limitation has 
nut Ken dealt with in a voiy satisjud.ory rmnmei by , ifcher of the 
courts below, Tho banted Subordimle Judge merely takes note 
of the fact that the defendants have < hall enged the application for 
* review of judgement on the ground of its having been presented 
alter the expiration of the prescribed period of limitation and he 
remarks that there is no force in this objection, I think the 
, learned- Subordinate Judge was of opinion that, because the 
application for review bad been presented after the SOth day froip 
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the dale of 1 he decree under the pi m*b "on* of article 4 of ♦!*«* first 
kcIh dale to the Point Foes Ae\ Ko VII lb7*b n * oat -I'nn of 
limitation could he mh d in ic ?* u f 4 in 1 ilnnh d V pone i, 
ti very anjuabh* one I 4iould feel nmJlei dip In ttdmn o? 
holding that tin* plain ’words of ir< ? b 1?3 e } b » ***** < hr duV 
to the Indian Lindt itinn At < Xo ! \ o ( * t uMln invt pu ted 


subject to anything omitAmd in the Vnm\ lu ^ Vt (hi f in 
other hand nothing in the Limit itinu A»*t ran h » fret Ml ns 
limiting the inherent power of \ eoml U\ * mt nd i numb t 

om>rs which is now e\po ^ h mu tnu •*! In Hf. bid* 

and 133 td tin* Code of Cm! Pro udoro, As u mtlh r o* *h t the 
application for review proven Ml to the h aimed Bub adinute 
Judge raised two distinct pom?** ft cdlcd id tent ion to wlnt 
was unquestionably a mistake nw appimr on the face 
of the i eeord. in that the doer* o origin d!y }», mod ope * ted to 
dismiss the plaintiffs* claim for ct vi tin sm ill mm if m mey in 
respect of whbh the defendants had admitted lability in their 
written statement. In the second pi tc ‘ it raised a more debat- 
able question, in that it asked the learned SuWlinafe Judge to 
reconsider his decision dismissing altogether the plaintiffs 1 claim 
m respect of one of the items of immovable property specified ut 
the foot of the plaint. The order of dismissal had been peeod 
on the express ground that the plaintiffs claim d pn-ws Jon o r a 
specified share of the said property* and had not anight either a 
decree for joint possession to the extent of their shire, or lelief 
by way of declaration. The plaintiffs now took Mi v< to point 
out lo the Court that its decision apparently oven looked a 
paragraph of the plaint in which there was a general prayer for 
such alternative relief as the court might consider suitable to the 
ascertained facts. The plaintiffs at the same time drew the 
Attention of the Subordinate Judge to a reported decision of the 
Court in which a decree for a declaration of title and for mesne 
profits bad been granted on a state of facts substantially similar 
to those which the plaintiffs had established in the present suit* 
The learned Subordinate Judge granted a review on both points, 
Itr k certainly arguable that the latter of those two points 
. without some straining of language, be regarded as a 

f f^ ar81li5 the face Qf * e ^cord. At the same 
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tfimo IkaH^crctfon n»«ii mci njiim * u>mi ly the \w>uk ’ fur 
any oihor aifbut m rot mi * *»♦ onbr MA n rnl* 1, ot dm 
C do t i Civil IV* date i t %utl* * nm < mi iu 7 m i (J * %unc 
03 dot dot" mu provide u*x a nght ot qq ct« I tin 

ol sti h dt wc'iuti in the j lot nt U'* nt< *t * «,%* t • lh« h -tun d 
Bubordmita Judge juuuii luma i eumpthod t>* nuke om < hi ra- 
tion m the drew e pu-v*« d by him and Ik nnj w ii luv* wnadvrad 
that b< mg t has *t*x*cd ol tin* whole malwr ho was enthkd in 
take a Iibuial view ol *V intuit *d In > junuhofjon in jo^pe t of 
the other question raided. The learned Diane. Judge in nppud 
seems io have assumed that the hi a rout I had entirely own 
looked the provisions oi article T8 oi tht fh4 heft dale to the 
Indian Limitation Act* He has teiuarked that lb appiie&t ion 
for review \\m eleaily bujnmt time under ilu provisions of that 
artieb and has treated this finding as disposing of the entire 
question* On behalf oi the defendants it has now beai contended 
befoxe me that 1 ought not to hotel lure with the decision ut the 
court below m rely on the ground that it m axis to mo to have 
taken an eir< neons tic w ol the question ol 1 mutation, To this I 
should be piopoml in accede ; but the objection to the decision 
of the learnut Judge is that hi has i< v i^d the order of 1 ht- fir^t 
court vnhonl eomn g nut finding lint tm rmuimmm Lad down 
by outer XL\Ii, rule 7, of the Code of Civil lb ordure as 
justifying intaluxnce in appeal with an onh r granting n review 
of jinlgUiunl wav umipUtely iulMUd. Me has not emuddered 
at all the question whuthu the application foi xovieiv wmm was 
nut made aiur the exjmatmn of the prescribed period without 
hufttouti cause* I Hunk that out bn ground I should bo justified 
in sotting aside the ox dm old he court below and sending back 
the appeal to le disposed nt m l ho merits* Alter, km erven 1 , 
having hoard (he pax tics ut some length and fully examined the 
lemrd beiore me, it seams to mo uttifeoS to do this, and that the 
question of the order of the bubordiuate Judge granting review 
of judgement should in the interests of the parties concerned t>a 
disposed of now once and lor all As a matter ot tmi there had 
; be eh -an error committed by the first court- m the possi&g* of ife 
Which w calculated lb give- trouble 

I Jriwige, ih the event of any question of iMtatiob being 
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J«»U«n* s/g *! i\ * f \ * i r n * j * * 

h *Y** * Mill J » 4 » ' r *4 ,1 * ? * * , ' * l 

*1< *m, <a « m* 4* . »;iu t t <*s i »m |m'« i 1^ i u* ? 
♦Jv* r * « j*., * » I *1 h i a » < > *.»»*** *i I )» if* 1 i} s * 

Inn tv i mm 1*1* s it iini >** tin *•* * 4 U, ; t / \ * * s " * 4 5 4 
judg* inuue j*n v»mr4y M*\ on* * * 4 4 <i» i r» 

jir«- j* iiv4 >v: Tt,» i%»- * **.* l w > 4* $ t * n* 

luuo b <ji dmwn up, A ,*'} j t- 1 u. 4 ** < n n** n *<« 

fee- r»I : <*u > 1 * v i nv ~nu * I * *.»**, 1 1*1 1 *„i»t ; v * m/.m* 

dated *3nl 5*4 U v j Itilh >»m ju *• iai *&* 


uhvnuudy via'Mj , u t | m uh U « I j « »*n t .*,* I i* ^ J lU* m 
into ^ rr»*r <** to liit p :i d * # .oak" * "L* * * ku toj 

pro^oiatiou of an »i ppttti **r tor jnv mtmwt uf hb ^pphcuuua f^r 
a r# vicvi of jdiigoia^aU U ibey onid i»c nlam vi t*« Ihv 

pcritni of Umu&fcioa U*au tu« 24ru ot UdccU»l*er f lUi^ imd th*; 
saiuo time to mid to the petiod ncwc *-ury for t'buuoiog a v .pj o, 
Iho deerov, thu interval between thu 3rd and 23r4 *»i Ue mImj„ 


19I4 f during which their appii/auou tor o p> {•;< n */ i«i* ly 
preheated wan lying iu the copying th juthi* <t »> v * '.n. tin ^ 
would actually bxmg ihum^iv^h wiiiuu too hnut /u u p» ii^h 1 
tli> not say that this couid W p^rtmiunl , h*u v„ d >o nv» m ;<* mo 
that thid was a ua-^e l*>r tUu .»pp*i^ai*‘u ta the provL^i* 4 ^ «u 
section 5 of the Indian Lmulatn u Avt f Un it la 


retet to au application lor naiev, of judgi mrut *** wei ^ tu 
appuaki I C tho U*arahd Subordinate Judge, m ^hmiiujg the 
application ht mmmr^ bad roliad on section 5 above m^ntioiifed, 
I do not think any question of timitatim could |wslbly two 
been mim& at my mh$®q\£mt atego. That bo did aafc do thit in 
express tonus may possibly Imve hmn dm to tib &et tlmt h® 
thought it uu smmmzyt and was more probably duo to tho wir 
bo fook of the liw.of limitation appEoabk to m applmtiot 
of Jadgamout stamped with the full fee payable 

3i» aad « yfare were it 
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jUtUCUi :i* 'Ui *t “* \ l ■ , . i tr i ji i vt' , i.i 'W 

the diM* ttfl ns, ai *»}»{» i -o p ki k.i 1 : t * y m - ir*; J * <*! h/.vs;n;{ 

tb mua *U f» -Aahi^ m' i f *ja- . z *n r«i><. d hi ?l*r 

U*r r\Mcv me 4 , fi /dit tkvutm »«t tm* inrritx ^uhp-'vt 

t*> these r* m.trk*, J m«j \>r>U* *!u «U«'Tv, -3 t !»** - wnrt Wlmv »nd in 
lieu thf*r**> t' pv;'. u Uesn* dm spiral ajpm.A llm 

order n\ the iSuf»orUmat» 4 -;«Lv /i * aim* iv*,us m tai nt. 
vim co>i> jrn e l' m t; <, - ». • • n t ; - urt 

f *‘*i'* -s< : n^^hr 

.WVl'AAtME CIVif,. 

4 /e. ,, sm'-^ t t fc 'ii '* M » '*v/ .( . *‘i . v nr r i 

* 'A* * */ *5<i £ % 

8U' BA’t U: nivW.) , ije;j.ji'hA t H r e a u t’ « « t 

.Vi il* */ *'<»* j/’ fiii'tJ /'Htf'tfi,*, tr , ' H n> ’» 1 V &fj ; n «- 

I, 1 - / f'-.lr /<M * « sf*l, *>i a«l 

4 4 i U t»» n u* '-i'wjii, jiiirt* «1 t! “nul^r lb<‘ of 

t!i< i’rr.Vttictfti t«Uu)V'ttv/ Act. »*» U >j»lj Ufott 

tt #*tun i» lirtwU'ft' ^ *u & ni 1 * v 4 it*** %\f * It % it it it 
Itt *w* !t 4 i n» rr»i t -t' il«4 |f». W,?u; ^ < d; ^?nlt 

tbi* h M * > t tt tUhwJ' 0. :i. i'kh‘*t?#$nl! $W$k ¥ + 

Kim 4*j &utjh |!J m \ TrKS.% \, fcj In /Av i4 Si4.fe4 to. 

Tjjitf wftt- an a|>|>«tl ttgivi'.M, an order «n tSu Lh^mat Judlg» 
of Mvwrul untit-i' iwclitiu in .u thn I«fi« 4 ve!arj ifit, 

1907 , dtsUi^Hiog a j« tiui>» jm-Msotetl by <«»• Natho Ka.ta I® W 

as ia»oiv. i»t, ThouppUeaitiott w»e 4 i«is«ad *f 
Jy ytfQu tbc »*iQ, if eot Use &>it\ gsruiaid dsafe tte-g^t«war'« 
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brother, who was joint with huu, h <1 nut bet it in oh <s p'rto U 
it, 

Mi. A . 11 0, Hamilton, tor the appo hnl. 

The lesponduUs wot no 4 it pi -out d 

Rich inns, < «!., tnd IUnllii J. — T, HJppt a! tn-o- »m ui 
nppli \it toil made by the appuhu.it t.> tin Di'int dndg o! 
Meet ut to be aljudmitod an m olvent It i. not u'VHtn 
from the judgement oi the learn d Distort .Judge up m wh 
grounds ht lejeett d the appm alion. Satina 6 ot tit* Ptuutu ml 
Insolvency Act pinudes that i hen. a debtor ewimm'- mi «.t 
of insolvency a petHum tor udjudi *ali»u nwj be pn.-<o tied by i 
creditor oi In the dt btor. Tne pie solution of a petition to be 
doehued insolvent n dean, d ,o be an at oi m uheit*\ within 
the moaning of the s i tion Section l,i (h in titm < mi un 
mitt* rs which will justify tho court in dr-nn o>ing the pen, mu i*t 
insolvency. Section 16 (1) provul s that wh re a pot iwon la not 
dismissed tor any of the matters mentioned in section 15 the 
court shall make an order of adjudication. It would, therefore, ' 4 
appear that the court is only justified in refusing an order of 
adjudication in the cases prescribed by the Act bo far ,a.> w 
have been able to understand the order of the District J udge, ho 
dismissed the application because he thought that it was neces- 
sary that the brother of Not Ram, wno was joint wuh lain should 
hate joined m the application Tut, concluding woids of tin oulei 
are “at present I reject the dishonest application of 2?et Earn 
ah piemature.’’ We may refer to the recent decision of their 
Lordships of the Privy Council in the case oi Ghhatmpat Singh 
D«gwr V. Mhwmy Svngh Laohmiram (1 ) and also to the case ’ 



Appeal allowed, 
|2) (1813) I, L. B , 86 A1J„ 2oO. 


(1) (1917) IS L. J., 87. 

i * ' I 
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Fief O' a Mi, ifti lice Ihj o*t an! 'f • , ,Tt *tct Wal,h 
MAN SINGH (Prartim n} e 'IT,"' \MM \T fH’M {Oirm^r, vttn)* 
Ihmhi I,mc~Lep>tKy' — T)i Vi li^imeKf t>f f 1 a ‘n o' <• '• t"hfica , wn ft’ 'tt/ard 

capinln to rt, i! 11 s'/. p*apf ‘ i 

There 11 no jrfsnnpb of Jl-nln Fi w mricr vh Nn ;mtn whc contract i 
the di'Pi i of leprosy is th r byttihpnl fiol fro n 1 vl in i ’ft li » own property 
rrfiom doling ’Vith juni f'loulv vrw ly si to knf his sons, prmnlul the 
alionatirn i» mmL Lr Ip ' 1 n < v .i ty 

This vv is j, suit to set is nit ,n ulinHin® nuil. by the father 
of the minor phiintiff of u-rt.nn ptoporiy vliuh vis admittedly 
the joint ancestral prop i !y of the minor and his father. The 
court of first instance and the court of first appeal both found 
that the alienation was made for legal necessity. There was an 
antecedent debt binding on the father which it tv as the son's 
duty to discharge, and in these circumstances an alienation by 
the father, even of joint ancestral propel ty, would be binding 
on the son. There was. however, a si-' ond appeal preferred 
to the Commissioner of Kum run, but the pk'i was tiers mised 
that the uliemtion w-.s invalid b rau-c the father v ns st the 
time suffering from the drie-sc at leprn~y. The Commissioner 
accepted this plea ; an 1 loveiring the dt cue 1 of He f units below, 
decreed the plaintiff’* - suit At tb»* 5m\urcy nt tl c- defendant, 
the Loc< 1 Government ie f er>ed the rse to the High Court under 
i ule 1 7 of the Kumauri Rule-, 1 S04. 

Munshi Lahahmi Narain, for the petitioner, 

Babu Sheo Dihttl 8 inha, for the opposite party. 

Pigoott and Walsh, JJ. .-—This is a reference by the local 
Government under Rule 17 of the Rules and Orders relating to 
the Kumaun Division. The suit in question was brought to set 
aside an alienation made by the father of the minor plaintiff of 
certain property which was admittedly the joint bncestral pro- 
perty of the minor and his father. There is a concurrent finding 
by the court! of first instance and by the court of first appeal to 
the effect that the alienation in question was made for legal 
necessity. There was an antecedent debt binding On 'the ' 
wMch it was the son’s pious duty to saibfh' and timfel fNfe&e 
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brother, who wu-, joint with hunt, hid not ho* n ui.»n apfH ** 
it. 

Mr, A, II V, Uamdi’ a, f >1 tln k ippe'lun, 

Tito ii ■'p mduil- wt it it- t ic pi •< it d 

Hit Ii IKI''*, <\ J., »nd ih ~ T ,t" ipjn tl him -> -tit <n 

uppli ufion math l»j tin ,ippul.n»t t*> tin hi mu 4inl/ o, 
Mi oral to In* aljudn.ued at) j.t oho.it It i, not u>t il u 
from the judgement ol the lotrn d Dmtin t .1 udge ujb> i \\h 
grmmiK h veje- 1 *d the nppm atiou. .St etioii o of im l'i\>\nn ml 
Insolvency Act pro\ ide*. that v lieu a debUn t.muid un at 
oi Insolvent 1 ) a petition lor adjudi ition iniy ho pu"*e mid by i 
creditor oi fit iuc d btor, Ttio pu-etualinn oi .t petition to be 
dedal t*d Hi~ohe.it i*. deumd o he an a » oi in >-lv< m j within 
the meaning oi tk ,-tion Hud tot, 3”) t f t m uim < < uuin 
matters which will ju.tiiy the eouti at th-.iuisi.ing the pulniuti ut 
insolvency. Section 16 (1) provid t. that w h. re a petition is not 
dismissed lor any of the matters mentioned in section IS the 
court shall make an order of adjudication. It would, therefore, 
appear that the court is only justified in refusing an oidur oi 
adjudication in the cases prescribed by the Act So far as vw 
have been able to understand the order of the District Judgt , he 
dismissed the application because he thought that it w.e- antes* 
sary that the brother oi Net Ham, who was joint null him niton Id 
hate joined m the application. Tim t oucluduig word-, oi the ouk i 
are "at present I reject the dishonest application oi Net Bam 
as premature." Wu uuy refer to the lucent de, ision of then 
Lordship-, oi the Privy Council in U’.-' ca-.J oi C'hkait’ij 'it titnyh 
Dugar v. Khamy Sin'ji Lach nuram (Ij and also u, the ease 
ol" Tnloki Hath v. Badri Dae (2), W- allow the .ppeai.rat 
aside the order of nhe loained Dntncu Judge and remind the 
case io him with direct ion-3 to re-enter the application m the 
list of ponding oases and proceed to hear and doterrniti- the 
same according to law. Wc make no order as to costs. No one 
appears on the other side and respondent No 7 has not been 
served. 

Appeal, allowed, 

(ii) (ISIS) I. L. R , S6 All., 250. 


(1) (131?) 15 A, h. J.,87. 
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Befo & Mf. iTit'Jtee Ihfyo't M . J Vo TFaf ?>. 

MAN SINGH (Jimnsp#) u.ML’SIMMl'P CHTNI {Oiwaitb vkm).* 
Hindu Taw — Lcp'O’V — Bcv< hnmctd »f l r> c > J*o* < i f tnhf eahon ai >tyafU 
ra] ant it to ik tf s'? pn-p° 'v. 

Tkw 1° no prinoiph o' Hmln T ;.w uu rr w!i«h & j<r m who contrsota 
the dis-eiy’ of leprosy in th r by tlsf.'puMiCHl Iron <'tni ri? s\ th his own property 
rr fiom doihng with joint f «mly propo-fy no to b n>l I'm. sons, prov fled ths 
•ilten ition if. made f<*r irg G not n s n ij 

Tins was a &uit to wfc a-ude m .tils n ifi.m mad by the f it her 
of the minor plaintiff of ceitiin ptoperfy hieli v. s admittedly 
the joint ancestral prop* rty of the minor and his father. The 
court of first instance and the court of first appeal both found 
that the alienation was made for legal necessity, There was an 
antecedent debt binding on the father which it was the son’s 
duty bo discharge, and in these circumstances an alienation by 
the father, even of joint ancestral proper' y, would be binding 
on the son There was, however, a so ond appeal preferred 
to the Commissioner of Kunruin, but the plea was tl ere nosed 
that the alien ition was invalid became tie father was at the 
time snffeiing from the disc so ot lepro-y. The Commissioner 
accepted this plea ; an 1 levelling the di-ruts of the courts below, 
decreed the plaintiff’s suit At th>* install' t of tl e dufendant, 
the Local Government refer' ed the c to the High Court under 
lule ll of the Eiunaun Rules, 1894, 

Munshi LahsJmai N~a rain, for the petitioner, 

Babu Shm Dihal Sinha, for the opposite party. 

PiGGOHC and Walsh, JJ, . — This is a reference by the Local 
Government under Rule 17 of the Rules and Orders relating to 
the Kumaun Division, The suit in question was brought to set 
aside an alienation made by the father of the minor plaintiff of 
certain property which was admittedly the joint hncestral pro- 
perty of the minor and his father. There Is a concurrent finding 
by the court! of first instai ce and by the court of first appeal to 
the effect that the alienation la question was made for legal 
necessity. There was all antecedent debt binding on the father, 
it was the son’s pious duty to *bfeiy» ai$f these 
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circumstances an alienation by the father, even of joint ancestral 
property, would be binding on the son. There w.i~ a hi cowl 
appeal to the court of the Commissioner of Kumaun an 1 there fho 
case took an entirely different turn, Thole trued Oommi-.-uoner 
has not dissented from the finding tint the alien ifcien in que-rimi 
was made tor legal ueees-dty. He has taken up a pies, which 
was certainly suggested in the plunk as what mty be ealii d 
an alternative line of attack, to the effect lint She alienation w.i-, 
invalidbeeau.se the father, Hobha. was suffering from bpro-y 
The question before the court had nothing to do with tin* right 
of a person suffering from leprosy or similar incurable flint use 
to inherit property : the property was the father’s and had come 
to him from his ancestors. We have not been rnfened to any 
principle of Hindu Law, nor do we find t bat any such principle 
exists, under which a person who contracts the disease of lepro-y 
is thereby disqualified from dealing .with his own property or 
from dealing with joint family property so as to bind his sons, 
provided the alienation of the same is made for legal necessity. 
The Commissi oner’s order suggests an opinion on his part that, 
whatever may be the general Hindu Law on the subject, there 
is a custom prevalent in the Kumaun Division, and binding on 
the parties, which disqualifies a leper from dealing ‘ with his 
property. He refers to a decision of one of his prodi'cessor-. 
in the year 1887, in which a somewhat anomalous- principle is 
laid down that a leper has only a life-interest in any property 
belonging to him, that he can alienate that property for his 
life-time fanfc cannot make any alienation binding upon his 
heirs or successors after his death. We do not find from an 
examination of the record that any local custom to this effect 
was pleaded, much less was established by evidence. The 
decision, therefore, seems to rest simply upon a pronouncement 
Of the Kumaun High Court in the order of 1887, which may 
or may not have rested upon* adequate evidence in that particular 
ease, but which cannot be, regarded us laying down a proposition 
of law binding upon the' parties concerned in any future litigation. 

Iff the.course of argument before usu’suggestion haffbeefcthrdWtS , , 
the 'ordeypf the Commissioner might' bo ^supported, not j ‘ 
0,1 it proceeds, bfft on l the strength p||J 
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certain remarks made in the concluding portion of the Coxmms* 
siooer’s jndg* monfc. Il is the »o ‘-land that tl i ■» man Snbia hid 
left his homo and was lining as an out imm«* and Up r cm the 
hanks of the Ganges A man bull ring fimn a urub iff typo ol 
leprosy would naturally leave Im home and take up bn u^hknre 
somowhcie outside his village* If dm** not nun (it have form* 4 1 
any part of the plain 1 ill's ea-e in the courts Klrnv that Bnbln 
had renounced the world and had adopted the Hf» and status ot 
a Hindu ascetic. The fa°i that he c*vi*‘iihd i!je saV <1* ml m 
suit in satisfaction of a debt previously contra *ted by him shown 
in itself that he retained an ixrerosi in mundane affairs and did 
not consider himself to have ri nouneed all his rights to his 
property. We do not think that the order of the Commissioner 
can be supported upon this or upon any obber'grottnd. 

Our answer therefore to this reference is that in our opinion 
the Commissioner should have dismissed the second appeal pre* 
ferred to his court, and that the costs of the entire proceedings, 
including this reference, should be borne by the unsuccessful 
plaintiff. The petitioner, that k to say, tin* original defendant 
in the suit , should le allowed to »dnrg* phuiderN fee in {Im 
Court at the rate actually certified. 


BBVISIOKAL OKIMINAL* 


Mefo $ Mi , TurlhaU 

BMPKHOE th BAHAWAL BINOIi * 

G Annual Ptaeeihaa Code, sidion 250 — Frivolous Oi mmiwm actumlwfi^ 
Oompen $attm~~*Aga in st whom order far mm^matirnmn im modi * 

It is not necessary that the person mpnmi whom an onUt fot oompenufction 
tm&er section 350 of the Coda of Criminal Proee hm ’m mad© should b© the 
person who himself gives information to a Magistrate In tmmqmum of whioh 
another is accused of an oflenco provided th if Im 14 ih$ %wman upon whoso 
information an accusation is made. 

The facts of this case wore ah follows 

One Jagmohan Dom gave information to the Kev<J» G. Bfmtm 
'j& tte Wesleyan. Mission to the effect that the c censed constable 
v|ad extorted from him the sum of Bs, 10. Th^ BeviJ,. Q<J§popa®r 
ffjMs! an' inquiry on his account and then report , 

•0^ ^rrrar- 
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Mvhkimw 

Gum* 
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1917 the District; Magistrals. The District Magistrate thereupon 

Bmpbros directed the prosecution of tin* constable. The cnurl trjing 

Uhx'wxi case found the eluuge trunlou^, acquit ft d the ,i('( um cl, and 

Swan. directed Jagmohan to jwy rompensitfou. The Di-t Mu;iv 

trato referred the ea-e to’ tin High Omit with the r.eou imnuU- 
tion that the urdti passed und, r n-timi 250 i>t the Oslo 
of Criminal Procedure l,y the dying Magi tr.it** should In 

sot aside on the ground that it did not appear t» him to he 

legal. 

The parties wire not repn suited. 

Tudball, J. — The District Magistrate of Bemm s has referred 
the case to this Court vt ith tho recommendation that rhu order 
passed under section 250 of die Criminal Pioeedure Code, direct- 
m S Jagmohan Dom to pay Rs 10 as compensation to the police 
constable by set aside Jagmohan Dom gave inhumation to the 
Revd. Q. Spooner of the Wesleyan Mission to tho effect that the 
accused constable had extorted from him the sum of Rs, 10. Tho 
Kevd. G. Spooner madfe an inquiry on his account and then repel- 
led the matter to the District Magistrate. The District Magistrate 
thereupon directed the prosecution of the constable. The court 
trying the case found the charge frivolous, acquitted the accused, 
and directed Jagmohan to pay compensation. The Magistrate in 
his reference merely states that the order docs not appear to him 
k° legal. He does not give any grounds for his belief or 
opinion. Section 250 says “ that if in any case instituted upon 
information given to a Magistrate, a person is accused of any 
offence before a Magistrate and tho Magistrate by whom the 
C f S6 18 h®ard, discharges or acquits Mm and is satisfied that 
6 accusation against him was frivolous or vexatious, the 
ma ^’ k* 8 discretion* direct the person upon 
. f ^formation the accusation waa made to pay compen- 
sation to the accused.” The question, therefore, Is whether it 
was upon the information of Jagmohan Dom that the aecusa- 
ion against the constable was made. The information in the 
8836 n< > doubt whs conveyed to. the District 
Il K effik foe * Kfevd. G. Spooner. S l *fo|§ life 

, *matiob to the Missionary with the intention Inal it should 
® conveyed to the Distiict Magistrate with a view to a 
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prosecution, then cleaily J.igmolun D«m was the person upon 
whose information the 'recusation was mat]**. The mere fact, that 
he utilized the Missionary for the pnrprrc* of conveying the 
information to tho District* Magistrate earomt protect hint. Is 
on the other hand he merely in conversation told (he Mt-Monftiy 
about tho case without any dot-ire for or view to a suh.sccjuent. 
prosecution or to the conveyance of the information to tho District 
Magistrate, then he was hardly lublo fur tho intervention of a 
busy body who took it upon him-elt to make a complaint to tho 
District Magistrate. In this latter circumstance it would be tho 
Eevd. G, Spooner who would be liable to pay compensation, I 
have examined the letter sent by tho Missionary to the District 
Magistrate, and that letter is sufficient to show that Jagmohan 
did intend to make a complaint with a view to securing the 
punishment of the constable. It clearly, therefore, was upon his 
information that the accusation against the constable was made 
in court before the trying Magistrate. In these circumstances 
I do not think that the order passed was illegal. Lot the record 
be returned. 


PUT 


Kmpfbok 

II. 

V&nkvnZi 
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APPELLATE CIVIL. 


Before Sir Eennj Bichat d% Knight , Chief % Tmtieo/and Judies. Sir Pmmada 

Ohm an Bamt j i* Kommb$r, 7 , 

mmm DEI {Applicant) m PAKMESEWAEX Am o mmm 

PAIim*) * 

Act Ko* 711 of 1880 (Sacm*%m% Certified** Ad) t scotkm 7 md 
mi& of swmnim^SomiUy^Appimriim by widow of m$m a(M Hindu 

Whore, under section 9 of tho Succession Cerfifio&i* Act, 1889, the requiring 
of aaonrity is option*!, security should not ho taken itom the widow of^ separa- 
ted Hindu asking for a certificate to enable to to collect debts dm to to 
husband, in the absence of special drcumAtacctt rendering,* the taking of 
security necessary. 

Ik this case one Mttsammab Narain Dei made an application 
nnder Act VII of 1889, for a succession certificate to collect 
debts due to her husband. The reversioners of tl# debased 
ie|tefedtothe granting of the certificate 
to safoguafd their interest, & •’t&e 

* First Appeal Ko. 69 of 1917, from an order of Muhammad All, District 
Judge of Mofadabad* dated the 3rd of April, 1917, 
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the objection and asked the widow to furnish security* The 
widow expressed her inability to comply with the court's order 
and thereupon the District Judge rejected her application, 
holding that, under section 7, sub-section (8), as read with section 
9, of the Succession Certificate Act, 1889, it was compulsory for 
the applicant to furnish security* The applicant appealed 

Pandit Radha Kant Malaviya, for applicant : — 

This is not a case in which security ought to be demanded. 
Section 7, clause (8), of Act VII of 1889 refers to rival claimants. 
The interest of the reversioners was merely contingent and they 
had no immediate claim to the money* The order of the Judge 
was evidently under section 7, clause (2), where the security was 
merely optional. The reversioners cannot stop the widow from 
realizing any debt due to her husband, they can merely see that 
the money, when realized, is not wasted* Besides, they could not 
realize the debts themselves* The result of this obstruction would 
be that the debts would become time-barred. Some bad become 
time-barred already. They were ruining the widow without 
personal gain, In Jai Dei v, Bamvari Lai (1) the lower 
court directed that the widow should merely get the interest 
and this Court was ot opinion that the order of the lower court 
was ultra vires. 

The Hon’ble Maulvi Ram Mi, for the opposite party 

The order demanding security, whether under section 7, clause 
(8), or clause (2), was a good order. Under clause (2), the court 
has jurisdiction to demand security te in any other ease'* and it has 
evidently exercised its discretion, which should not be interfered 
with. The reversioners have some interest in the money, at 
least they have a right to see that it is not wasted. The lady 
could not waste her immovable property, why should she be put 
in a better position as regards such a considerable amount; 
Qauri Dutt v* Musammat Maikia (2). If no security is demanded, 
how did the court propose to safeguard the interest of the 
reversioners* The widow had a fixed income. She had no need 
for such a considerable amount. Security should be demanded 
under section 9. The appellate court generally does not inter- 
fere * with the discretion of the lower court. In the case of 
(l) (X9ia) L* u B<, 85 Alio 249* (2) (1905) 2A.L.J,, 006, 
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Jai Dei v. Banwari Lai (1) relied on by the other bide, the 
widow wa? made liable to render accounts to the court. If some 
such arrangement be made in this case too the objectors will be 
quite satisfied. 

Richards, 0. J., and Banerji, J. This appeal arises out 
of an order of the District Judge rejecting the application of 
the appellant for a certificate to collect debts under Act VII 
of 1889. Umrao Singh was the husband of the appellant. He 
died leaving (1) his widow, (2) the wife of a predeceased son, and 
(3) certain reversioners him surviving. The application of the 
widow was opposed by the reversioners and the daughter-in-law. 
An order was made by Mr. Allen granting a certificate conditional 
upon the widow giving security to the extent of the debts covered 
by the certificate which was asked for. There appears to have 
been some allegation by the opposite party that the debts due to 
the deceased were greater than those mentioned in the application. 
The lady expressed her inability to give security, and eventually 
her application was rejected. The learned District Judge who 
finally rejected her application seems to have been of opinion 
that the first order made by Mr. Allen was under section 7, 
clause (3), ot the Succession Certificate Act and that accordingly 
the court had no option but to require security to be given. In 
the present case it is clear that the widow was the person entitled 
to a succession certificate, and that the order of Mr. Allen was 
not made under section 7, clause (3). Section 9 deals with the 
powers ol' the court as to directing security. It provides that the 
District Judge shall in any case in which he proposes to proceed 
under section 7, clause (3), or clause (4), require that security must 
be given by the person to whom the certificate is granted. The 
court has also discretion in any other case to require security to 
he given. The real question which we have to decide in the 
present case is whether or not, when a widow is admittedly entitled 
to the certificate and all the moneys covered ' by the succession 
certificate are assets of her deceased husband, she ought to be 
sailed upon to give security. It is not alleged in the present case 
thatf, there are any exceptional circumstances. Thete is 'the mere * 
facMhahsJi© the widow and a purdah nashin lady,. It seem? ,, 
• 11) (1918) R? 8S|A-1L,J49. * 

% 1“ f +I& •* 4 i *#«f *• 
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to us quite clear that if the deceased had died leaving a sum of 
money equal to the debts in his house, or if the widow had been 
successful in collecting a similai amount after the death of her 
husband, the rc\ ersioners would not be listened to if they came 
into court asking that the widow s rights as a Hindu widow 
should be resiiained in any way foi the benefit and protection of 
the reversioners, on the meic allegation that she might waste the 
corpus* If this view be coirect, it seems to us that there is no 
reason why the reversioneis should get exactly the same relief by 
compelling the widow to find security as a condition precedent 
to getting a certificate to collect debts. We do not say that there 
may not, in some cases, he special circumstances which might 
justify the court in directing security to be given even in the 
case of a Hindu widow . We allow the appeal, set aside the order 
of the court below and direct that the certificate do issue to the 
appellant. The appellant must have her costs paid by the 
respondents in all courts. 

Appeal allowed* 


REVISIONAL CRIMINAL. 


Before Mi . Justice Tudlall 
EMPEKQB HABAK OHAND MARWAEL* 

Act Mo XLV of 1860 (Indian Penal Coda), section Possession of 
false measuy e^hitwi^A-cg u%Ual—G rimxnal Pi ocedure Coda, section 438— 
Practice 

It being m evidence that in the vilhgo whore the accused earned on the 
business of a cloth-seller the usual standard of measurement was 35 1 inches, 
it was held that a conviction under section 26G ol the Indian Penal Code m 
respect of the possession of such a measure of length could not be sustained 
Meld also that the High Court will not as a rule entertain a reference by 
a Sessions Judge having fonts object the reversal of an acquittal, when the 
Government has a right of appeal, more particularly when the matter is one, 
such as a question of correct weights and measures, m which the Government 
may be considered to be peculiarly interested. 

The foots of this case were as follows ; — 

One Harak Chand was prosecuted on two charges under sec- 
tion 266 of the Indian Penal Oode before a Magistrate in respect 
to two measures of length which he was using in his shop. The 
' * Criminal Reference No, 759 of 1917 
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one measure was 35 inches , and the other measure was 35 J inches 
long. The Magistrate who tiled the case came to the conclusion 
that in the village where these persons live and sell their wares 
the prevailing standard of measurement was a yard of 35 J inches 
long. In respect to the one measrne he therefore convicted 
Harak Chand and in respect to the other measure he acquitted 
him on the ground that fraudulent intent was nob pioved He 
appealed against the conviction The Sessions Judge altered the 
conviction from one section go another hut maintained the sentence 


191*7 

Empebob 

V. 

Habak Chani 
Maewabi 


With regard to the chaige on which the accused was acquitted 
the Sessions Judge refeired the ease to the High Court with the 
recommendation that the order of acquittal should be set aside 
and that the accused should be convicted under section 266 of 
the Indian Penal Code. 


The Crown was not represented. 

Mr. W. Wallaok and Munshi I 8 war Saran, foi the opposite 
party. 

TudbaLL, 3.— Criminal Reference Nos. 757, 758 and 759 are 
all similar and more or less connected with each other. One 


Harak Chand was prosecuted on two charges under section 266 of 
the Indian Penal Code before a Magistrate in respect of two 
measures of length which he was using m the shop. The one 
measure was 35 inches, and the other measure was 35J inches 
long. The Magistrate who tried the case came to the conclusion 
that in the village where these persons live and sell their wares 
the prevailing standard of measurement was a yard of 35| inches 
long. In respect to the one measure he therefore convicted 
Harak Chand and in respect to the other measure he acquitted 
him on the ground that fraudulent intent was not proved He 
appealed against the conviction. The Sessions Judge altered 
the conviction from one section to another but maintained the 


sentence. In regard to the charge on which the accused has 
been acquitted, the learned Sessions Judge has sent the record t6 
, this Court with the recommendation that the ordeft of 
should be set aside and the accused be' convicted hbdejf Section 
c 2®^0f:the Cod© . I have read the order of ?referbnoe# - There -ar| 
HU case.’ X U $*,&** A UoflAfeeM 'bak'd 
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always been loth to take up in revision oases of this description 
vhieh have not been brought before it on appeal by the Local 
Government. In the present case it is really a public prosecution 
by a public official which has taken place. It is a matter in 
which Government is concerned and it is open to the District 
Magistrate to lay the matter before the Local Government with a 
view to an appeal being filed if necessary; the matter being one 
of more or less public importance. In the second place I have 
read the learned Sessions Judge's opinion as expressed in his 
order of reference and I have considerable doubts as to the 
correctness thereof. A necessary ingredient of an offence under 
section 266 is fraudulent intent. One knows fnli well that the 
measures of weight and measures of length which are in use in 
this country in villages and towns differ considerably from the 
standard measures laid down by Government under Act II of 
1889. Where both purchaser and seller are well aware of the 
actual measure being used, there can be no question of fraudulent 
intent. It is only when the seller purports to sell according to 
a certain standard and sells below that standard, that he can ho 
said to be guilty of fraud. The case in my opinion is one which 
this Court ought not to take up in revision but one in which if * it 
is necessary the Local Government may appeal if it deems fit. 
Let the record be returned. 


Record returned . 


APPELLATE CIVIL. 


1917 Before Sir Hen> y Richards, Knight f Chief Justice, and Justice Sir am a da 

November, 10 Gharan Barter ji. 

DAMBAR SINGH (Decbee koldeb) v. MUNAWAB ALI KHAN 
ktt D ABOTUBB ( JUDOEMEHr-DUBTOBS) * 

Act Ko, til of 1907 ( Provincial Insolvency Act J 3 section 18— Dec} ee obtained 
by insolvent before adjudication— Attachment of decree— Effect of subsequent ad* 
judication on right of attaching creditor to execute 

Where a decree has bean attached by a creditor of the decree-holder and 
subsequently the deorea^holder is adjudged an insolvent, the right to execute 
such deeree vests m the receiver in insolvency and is not retained by the attach*. 

mg creditor. Ragkmath Das v Smdar Das Khetri (1) referred to. 

■v*^***^ ~* ^~ — — - — ... 

* Appeal No. 155 of 19X6* from a deeree of Abdul Hasan, Subordinate 
lodge of Meerut, dated the 3rd of May, 1916. 

(1) (1914) t It. B„ 42 Galo„ 73, 
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One Sri Kishan Das obtained a decree against Munawar Ali 
and another on the 1st of December, 1904. Dambar Singh ■ 
held a decree against Sri Kishan Das and in execution thereof 
attached the decree held b}^ Sri Kishan Das. As attaching credi- 
tor he applied to execute the decree of Sri Kishan Das on the 
12th of July, 1907, again on the 30th of March, 1908, and 
again presented the present application on the Sid of June, 
1913. Sri Kishan Das was adjudicated an insolvent on the 
26th of September, 1911, by the Bombay High Court and 
the official assignee was appointed receiver The judgement- 
debtors objected that after Sn Kishan Das's insolvency, Dambar 
Singh had no right to execute the decree The court allowed 
the objection and dismissed the application. Dambar Singh 
appealed. 

Babu Piari Lai Banerji , for the appellant. 

The attachment of the decree was made under section 273 
of the Code of Civil Procedure, 1882 Under the provisions 
of that section the effect of the attachment was to take away 
the light to execute the decree for Sri Kishan Das and to vest it 
solely in Dambar Singh. The provisions of the present Code, 
order XXI, rule 53, made no material difference ; T • Unm 
Eoya v. A . P. Umma, (1). The subsequent insolvency of Sri 
Krishan Das could not give to the receiver the right to execute 
the decree which by the attachment had been taken away from 
Sri Kishan Das and had become vested in Dambar Singh. The 
right to proceed further with the execution of the decree which 
he had attached remained with Dambar Singh notwithstanding 
the insolvency of Sri Kishan Das. 

Dr. & M . Sulaiman (for Mr. Abdwl Raoof) $ for the respondent. 

Under section 53 of the Presidency Insolvency Act corres- 
ponding to section 34 of the Provincial Insolvency Act, it is only 
in respect of assets realized before the insolvency, that the 
appellant/ could have any right as against the receiver* I The 
attachment gave to the appellant no ben or charge oyer, the* 

, v insolvent's property and the receiver in insolvency tooK jail the 
property as if no attachment had taken place. t Envy 
QqurcxL has recently considered the effect of ajr attachment by as 
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creditor as against the rights of the receiver. He cited 
Baglmnaih Das v. Sundar Das Khetri , (1). 

Babu P%ar% Lai Banerfo, in leply. 

The Privy Council consideied the case of an attachment of 
ordinary propel ty Under such attachment, the decree-holder 
secured no right over the property, but the judgement-debtor 
was meiely prevented from alienating the propet ty. When a 
decree is attached, the attaching erediLor not only secures a right 
to prevent his debtor horn executing the decree, but secures a 
substantive right to execute the decree himself, that is, he gets 
the sole right to deal with the debtor's property. In the one 
case the judgement-debtor is merely subjected to a disqualification 
and the receiver m insolvency takes the entire property without the 
disqualification, but in the other case the attaching creditor has 
secured the sole right to execute the decree, and though the 
receiver m insolvency may not be subject to the debtor's disquali- 
fication, he cannot take what by statute has alieady vested m 
the attaching creditor. No question under section 53 of the 
Presidency or section 34 of the Provincial Insolvency Act, arises 
at the present stage. Such question would only arise when 
after the realization of money the receiver claimed it as against 
the appellant. At the present stage the only question is “who 
has the right to execute the decree/ 9 In any case, the entire 
application could not be dismissed, as it included items of costs 
allowed to the appellant on account of the previous executions. 

Richards, 0. J M and Banerjt, J. One Sri KIshan had ob- 
tained a certain decree. The appellant here obtained another 
decree against Sri Kishan and attached the decree belonging to 
Sn Kishan, Sri Kishan was declared an insolvent and his pro- 
perty vested in the ofii dial assignee. Notwithstanding the adjudi- 
cation of Sri Kishan the appellant sought to put into execution 
the decree belonging to Sri Kishan which he had attached in 
’ execution of his decree. The judgement-debtors objected that 
Dambar Singh was not competent to execute the decree. The 
court below held that the objection had force and dismissed the 
application. We think the decision appealed from is correct* 
The^eifedt of the attachment obtained by the appellant was not to 
(l) (1914) L L* 42 Gals., 72. 
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vest in him any property. It gave him, no doubt, the right to 
execute the attached decree, and had it not been for the insol- 
vency he would still have that right. The insolvency, however, 
vested all the property of the insolvent in the official assignee 
and m effect cancelled tho attachment obtained by Dambar Singh. 
Once Sri Kishan was declared an insolvent, the official assignee 
was the only person who could execute the decree which Sri 
Kishan had obtained, unless the official assignee had, in realizing 
the estate, sold the decree to some third party. See the decision 
of their Lordships of the Piivy Council in RagJiunath Das v. 
Sundar Das Khetri (1), 

In the third ground m the memorandum of appeal the appel- 
lant contends that the court below has also dismissed his applica- 
tion to recover certain costs which weie no part of the decree 
belonging to Sri Kishan, but which were m fact awarded to him 
as costs of previous execution proceedings. We think that this 
objection may have force. If any costs were awarded to Dambar 
gingh personally against the judgement-debtors, those costs form 
no portion of the assets of Sri Kishan and accordingly never 
vested in the official assignee. Save as just mentioned we dis- 
miss the appeal, but in doing so expressly slate that the dismissal 
of the appeal is not to piejudice the right of the appellant (if he 
has any) to recover costs which were personally awarded to him. 
We make no order as to costs of the appeal. The order of the 
court below as to costs m that court will stand. 

Decree varied- 


Before Sir Henry Richards, Knight , Chief Justice, and Justice Sir JPramada 
Char an Ban&rji, 

MATHURA PRASAD and anosdhbb ( Judoisment*dbb2!o es) 
SHEOBALAK RAM (Decree-holdee) * 

Act Wo. II of 1912 (Co-operative Societies ActJ , sections £2 (5) and (6)— Otdet of 
hguidato) declaring each member to be jointly and severally liable —Applica- 
tion for enforcement of order by Civil Court— Appeal— Jurisdiction. 

A society formed under the Co-operative Societies Act, 1912, went into 

liquidation The liquidator* having taken mortgages bom the various parsons 

■ — — - , .. , . _ . . _ 

* Second Appeal Ho. IG8G of 1916, irom a decree of $S. M. lEfanavutfcy, 
District Judge of Benares, dated the 12th of January* 1916, |nod%in| a decree 
of TXdit Harain Sinha, Subordinate Judge of Benares, dated tie 9th of October, 
1915 . 
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(1) (1914) X. L, R., £2 Oalc.j 73. 
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who woto 3 H 6 Hib 8 TS of ths society and had received advances, proceeded to 
make an order, purporting to be passed under section 42 ( b ) of the Act deter- 
mining that each of the debtois should be jointly and severally liable for the 
full amount of the seveial debts. Tins ordei was thon taken to the Civil Court 
having local jurisdiction to be be enforced under section 42 (5) (ft), 

Hold that the liquidator wis probably wrong m pasting the order which h* 
did, but that, tho oidci being gne within section 42 of the Act, the Civil Court 
had no option but to enforce it and that no appeal 1 ty to the District Judge noi 
a second appeal to the High Gouit. 

This was an appeal arising out o£ an application to enforce an 
order under section 42 of the Go-operative Societies Act, II of 
1912. The appellants were members of a society registered under 
the Co-operative Societies Act The Registrar cancelled the 
registration of the society and appointed the respondent liquida- 
tor. The liquidator ascertain d the amount of indebtedness of 
each member to tho society and accepted a mortgage from each 
member to cover the amount of the latter’s individual indebtedness. 
He then purported under section 42 (5) of the Act to pass an 
order declaring each member jointly and severally liable for the 
total indebtedness of all the members and applied under section 
42 (5) to the Subordinate Judge to enforce the order by attach- 
ment and sale of the property of the members hypothecated and 
also other property. The appellants objected that the liquidator 
could not impose a joint liability on them for the debts of other 
members. The Suboi dinate Judge held that even if the liquida- 
tor had passed a wrong order he was bound to enforce it and dis- 
allowed the objections. On appeal the District Judge agreed 
with the Subordinate Judge, but held that the liquidator could 
not proceed against the mortgaged property, but could only 
proceed against the other pioperty of the members. The 
objectors preferred a second appeal 

Babu Piari Lai Banerji , for the appellants : — 

The Civil Court when invoked by the liquidator to enforce 
his order was not bound to enforce it without considering whether 
the order was <4ne which the liquidator could pass. Section 42 (5) 
* only allowed an order passed under the section to be enforced. It 
Was therefore open to the Civil Court to inquire whether the 
order imposing a joint liability on the appellants for the debts of 
other; members was an order which it was competent to tho 
liquidator to pass, Under section 42 (2) ( b ), the liquidator was 
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empowered to determine the contribution to be made by each 
member. This was done by the liquidator before he accepted the - 
mortgages. Under clause ( c ) he was empower d to give such 
directions regarding the collection oi Ihe debts as appeared to - 
him necessary. This he did by accepting mortgages fiom the 
several members It was not open to him after that to ignore 
the mortgages and impose a fresh and additional liability not 
warranted by law The members were only liable to the society 
to the extent of their individual debts. It was only with respect 
to the debts of the society qua a third parly, tor eximple a 
Central oi a Disirict Bank, that the membeis^would be jointly and 
severally liable. The portion of the order now sought to be 
enforced was therefoie beyond Ihe powers of the liquidator and 
consequently not one under the section and the Civil Court should 
not have refused its aid. 

The Hon’ble 'Dr. Tej Bahadur Sapru, for the liquidator, 
respondent : — 

The order of a liquidator under the Act is final. It is not 
open to appeal and the appellant in the guise of an objection to 
the enforcement of the order is really seeking to appeal against 
the order. The functions of a court under section 42 (5) are 
really those of an executing court, and as such it could go behind 
the decree which in this case is the order of the liquidator. The 
liquidator has in effect determine 1 the liability of the members* 
and even if he has wrongly imposed a greater liability than the 
Act allows* that would hot make his order without jurisdiction so 
as to enable the Civil Court to ignore it. The wide scheme of 
the Act showed that the courts should have no power to question 
the acts of the liquidator. Moreover, the Act only provided 
that the court should enforce the order of the liquidator in the 
same manner as if it were a decree It did not make the order 
of the court appealable, and consequently no appeal lay to the 
District Judge and no second appeal to the High Court. 

Babu Piari Lai Banerji, in reply : — 

*• > An order of the court when passed would be subject to a|>j)&al 

* irfihe* same way as .order passed by a court executing a decree. 

* *x|l?P e ^ s k rar * s not gi ven any powers by • way of -appeal or 

* He could only express his opinion. As this Act was ; 
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clear one, this Court should express its opinion for the guidance 
of the liquidator. 

Richards, 0. J., and Banerji, J.: -This appeal arises under 
the following circumstances. There was a society registered 
under the Co-operative Societies Act, IT of 1912. The society 
got into debt. Its registration was cancelled and a liquidator 
appointed. There were a number of persons who weie members 
of the society and had received advances. The liquidator took 
mortgages from each of the debtors for the amount of their 
liability. He then proceeded to make an order which pur- 
ported to be under section 42 (5), determining that each of the 
debtors should be jointly and severally liable for the full amount 
of the several debts. This order was sought to be enforced in 
the Civil Court having local jurisdiction under the provisions of 
section 42 (o) (a). The court ordered execution. On appeal to 
the District Judge the appeal was dismissed. A second appeal 
has now been preferred to this Court, It is strongly contended 
on behalf of the appellants that the order of the liquidator was 
bad. It is said that, while the liquidator had a perfect right to 
determine the “ contributions ’’ to be made 'hy tbe nienaberg. of 
the society, he could not make them jointly and severally liable 
for each other’s debts, moie particul irly where, as lfi the present 
case, he had taken a mortgage from each of the debtors for the 
amount of his debt. On the other side, it i3 objected that the 
Subordinate Judge was bound to execute the order of the 
liquidator and that he could not consider whether that order* 
was right or wrong, that no appeal lay to the District Judge 
and that no second appeal lies to thia Court. We think all these 
objections have force. If the order of the liquidator can possibly 
he said to be an order under section 42, then the Subordinate 
Judge being the Civil Court mentioned in sub-section (5), clause 
(a), bad no option but to enforce the order. It seems to us clear 
that no appeal lies save appeals expressly given by the Act and 
that no second appeal lies to this Court. It is quite clear that 
the policy of the Act was that matters arising under the Act 
should be settled without litigation in the courts. If litigation 
were permitted, the whole object of the Co-operative Societies 
AoJ) would be defeated. We think that in the present case we 
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may depart from our usual practice of not saying anything which 
is not absolutely necessary for the decision of the case because we 
are all interested in *the good working of the Co-operative 
Societies Act. It seems to 113 that probably the liquidator was 
wrong m passing an order that each of these debtors should be 
jointly and severally liable for the amount of each other's 
mortgages. If he required money for the purposes of liquidation 
and for the dischaige of the debts of the society, he had clear 
power to determine the contiibutions to be made, and we think 
that it would have been more correct had he made his order in 
this form and then proceeded to take steps to recover fxom each 
mortgagor the amount of his mortgagee We dismiss the appeal, 
The liquidator will get his costs in this appeal as part of his 
costs in the liquidation. The appellants will pay their own costs, 

Appeal dismissed, 

MISCELLANEOUS CIVIL. 


Befo)e Mk Justice Tudball » 

LAKHAN SINGH (PjpAiNiirr) v RAM KISHAN DAS (Defend ant).* 

Act $fo. VII of 1870, (Cou, t Bee* Act J Schedule I, Article 1 — Court fee— 
Cross-objection filed m an appeal. 

Under article 1 of schedule I to the Gouit Fees Act, 1870, a party filing 
cross-objections must pay an ad valorem foe accoiclmg to the valuo or amount 
of the subject matter m dispute. 

Office Report. 

Stamp insufficient by Us. 20-12-0, i,e,, Rs. 8 in respect 
of the relief decreed against the defendant respondent and 
Rs. 12-12-0 in respect of the plea as to costs amounting to 
Rs. 166-8-0. 

^ Objection from Babu Priya Nath Banerji : — I object to this 
report. On the first point, the suit was instituted by the plaintiff 
on a ten rupee stamp. The plaintiff has appealed on a ten rupee 
stamp, i.e., he has paid the full stamp duty. Therefore I am not 
bound to pay another stamp duty. , 

fepa. the second point I do not ask any particular amount 
tecount of costs. My objection is that the order about- costs 
order. I am therefore not liable 

Staafip Reference m Jfyrgt Appeal !No. 18& oi 19i7, 

6 
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„ Office Report .- In reply to the objection to the stamp report 

— ■ — ' taken by the learned counsel for the defendant objector respon* 

dent I beg to submit very briefly as follow 9 
* The petition of cross-objection filed by the defendant respon- 

Pas, dent under order XLI, rule 22, of the Code of Civil Procedure, 
relates to the portion of the claim decreed against the said defend- 
ant respondent. The suit being of a declaratory nature a court- 
fee of Rs. 10 was paid on the plaint and the same amount is pay- 
able on the cross-objection The mere fact that the plaintiff has 
paid full court fee on the appeal is no reason why the defendant 
should not pay the requisite court fee on the cross-objection. 
Under the new Cole of Civil Procedure (Act No. V of 1908), 
court fees are payable on the cross-objection in the same way as 
on the memorandum of appeal. 

The plea as to costs as amended does not in the least affect the 
report as to the d Hcienoy due on that plea In this connection I 
rely on a ruling in 12 Oudli Cases at page 171, 

Taxing Officer's Report, 

On the question of costs it is clear that the court fee is deficient* 
The applicant is seeking to avoid a definite li tbilily to pay a 
definiie sum of money The vagueness oi the language of the 
mem >randum of appeal cannot disguise the clear fact, and an 
ad valorem court fee on the am>unl of costs must be paid. There 
is therefore a deficiency of Rs, 12-12-0 ; on the other question as 
^fco the court fee to be paid on a cross-objection which seeks to set 
aside a declaration I am not so certain, and I therefore refer the 
question for the orders of the Taxing Judge. 

7 axing Officer s Report . 

In this case the original suit was one for a declaration, and was 
decreed in part and dismissed in part. The plaintiff has appealed 
asking for that portion of the declaration which was denied him, 
and paying a court fe<* of Rs. 10. The defendant has filed a cros^ 
objection, on a stamp of Rs. 2 Asking to have the portion Of the 
declaration which was granted set aside. Office have reported 
that a court fee of Rs. 10 should have been paid on the cross- 
objection. The argument is based on the analogy of article 3 of 
schedule I of the Court Fees Act, If a suit susceptible of ar 1 ad 
valorem court fee is decreed in part and dismissed in part^the 
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memorandum of appeal and the cioss-objection must each pay an 
ad valorem fee for the respective parts of the original subject 
matter with which they deal. Office argues, and correctly, that 
the action of the lower couit has split up the original declaration 
sought into two, one of which has been granted, and the other 
denied. The plaintiff, it is urged, is seeking to secure that which 
has been denied, the defendant to have set aside that which was 
granted Therefoie both must pay the court fee requisite on a 
declaration. This argument is sound, but it ignores the fact that, 
while article 1 of schedule I definitely mentions a memorandum 
of cross-objection, article 17 of schedule II as clearly does not do 
so, and I do not think we are entitled to hold that in that article 
memorandum of appeal includes memorandum of cross-objection. 
The point, however, is not absolutely clear, and I refer it for 
your orders. 

The following order was passed by the Taxing Judge, 

Tudball, J. — In this case the plaintiff brought a suit asking 
for certain declarations. The suit was partly decreed and partly 
dismissed. The plaintiff appealed against so much of his claim as 
was disallowed and he paid a court fee of Rs. 10. The defendant 
filed no appeal, but, on receiving notice of the plaintiff’s appeal, he 
filed cross-objections on a stamp of Rs. 2, The taxing clerk made 
a report to the effect that the cross-objection should bear a court- 
fee stamp of Rs. 10 just as if the respondent had appealed, appa- 
rently applying the analogy of article 17, schedule II, of the 
Court Fees Act. The Taxing Officer is doubtful as to the accu- 
racy of this and he has sent the case on to me as Taxing Judge 
for my decision. He has pointed out that the only place in the 
Court Fees Aot in which cross-objections are mentioned is in 
article 1, schedule I, of the Act. Under that article the cross- 
objection must pay an ad valorem fee according to the value of 
the subject matter in dispute. Article 17, schedule II, though it 
re’ates to a plaint or memorandum of appeal in the classes of suits 
-^mentioned therein, does not relate to cross-objections filed id 
similar suits. This Act was amended when Act V of 1908 was 
pjlsed and the words “ or cross-objection ” were added to article 
l^^h^dule.I, but not to article 17 *of schedule It, Under t^a ( 
forma^ ^rtjclje^ the cross-objection must pay an ad valorerpfk® > 
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according to the value or amount of the subject matter in dispute, 
In the present case the respondent has valued the relief which he 
seeks in his cross* objection at Rs. 1,000. He must, therefore, pay 
this large fee when the appellant in the case can appeal on pay- 
ment of only Rs. 10. It appears to me that this is perhaps due 
to an oversight at the time when Act Y of 1908 was passed in 
not adding the words “ or cross-objection *' to article 17 of 
schedule II. I allow the respondent three weeks within which to 
make good the deficiency, 


APPELLATE CIVIL. 


Before Mr. Justice Muhammad Baflq and Mr Justice Piggott. 

RAMZAN (Plaintiff) v, RAM DAIYA (Defendant),* 

Hindu Law— Mtiaksha"a— Joint Hindu family— Hindu widow —Widow's i ight of 
residence in joint family house— Effect of alienation dwingthe life-time of 
widow's husband. 

When a right of residence or maintenance comes into existence in favour of 
the widow of a man who was lately a member of a joint Hindu family, she 
takes that right in the property as it stands at the time of her husband's death. 
She cannot set up her right of maintenance or residence as against alienations 
effected during the lifetime of her husband. Ajudhia Prasad v. i Tasoda 
(1) followed, 

A widowed daughter-in-law is debarred from setting up the plea of the 
invalidity of (an alienation effected by {the father-in-law during her husband’s 
life-time. Sohni v. Mohan Kmr (2) followed. 

The facts of this case were as follows : — • 

One Shankar and his son, Ram Charan, constituted a joint 
Hindu'family. Shankar executed a simple mortgage of a dwelling 
house which was ancestral family property and in which, it 
appeared, the family resided. Some time after the mortgage 
Ram Charan died, leaving a widow, Musammat Ram Daiya, 
Thereafter the plaintiff appellant acquired by private purchase 
from Shankar a portion of the house. He also acquired the 
remaining portion by purchase at auction sale in execution of the 
decree which was obtained on the mortgage aforesaid. On 

•Second Appeal No. 716 of 1916, frem a decree of Bam Ghandra Gkaudhti. 
Offioiating District Judge of Allahabad, dated the 2nd February, 1916, reversing 
a decree of Triloki Nath, Second Additional Munsif of Allahabad, dated the 6 th 
of January, 1916. 

41) Weekly Notes, 1887, p. 279, (2) (1911) 9 A L.J., 28. 
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attempting to take possession of the house he was resisted by 
Musammat Ram Daiya, He brought a suit against her for 
possession, and the defence set up was that she had a right of 
residence in the family dwelling house in which she had been 
residing since her marriage and that the plaintiff was fully aware 
of the fact; that the mortgage was not executed for legal 
necessity and was not binding on her ; nor was the decree 
passed on that mortgage, to which she was no party, binding on 
her, The court of first instance held that as the mortgage had 
been executed at a time when Ram Charan was alive* no right, 
available against the mortgagees, of residence in the house ha<t 
become vested in the defendant; and on tho authority of Ajudhia 
Prasad Jasoda (1) and Sohni v. Mohan Kner (2j the court 
decreed the suit, The lower appellate court was of opinion that 
the criterion was whether the alienation was one which would have 
bound the husband of tbe defendant ; and it remitted an issue as 
to whether the mortgage Was for legal necessity or an antecedent 
debt and binding on the son, This issue was found in the negative, 
and the lower appellate court held that Musammat Ram Daiya’s 
right of residence arose on her husband's death, there being at 
that time no valid hypothecation. The appeal was accordingly 
decreed, The plaintiff came to the High Court in second appeal. 
Dr, M . Sulaiman, for the appellant : — 

The issue remitted by the lower appellate court did not arise, 
because the widow of a predeceased son possesses no interest in 
the property and is not entitled to raise the question of legal 
necessity for the debt contracted by the father ; Sohni v, Mohan 
Kuer (2), Even upon the issue as remitted the court went wrong* 
inasmuch as it placed the burden of proving the nature of the 
debt upon the plaintiff. For, if the defendant's husband had 
now been alive, the burden of proving Lhat the debt was of such 
a nature as he would not be liable as a Hindu son to pay would 
be upon him, the property having already passed out of tho family 
by auction ’_sale in execution of the mortgage decree against 
the] father ; Debi Singh y. Jia Bam (3). And it would not 
be necessary for the creditor to show that the debt was for 
thb benefit of the family; Babu Singh, v. Bihari Lai ( 4 ) 

(1) Weekly Note?, 1887, p. 270, (2) (1911) 9 A, L. J 0 2&. 

(3) (1902)1, Ll R., 25 All., 214. - (4) (1008) I. L. R„ 80 All., 150, 
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Mata Bin v. Gaya Bin (1). An auction-purchaser need not piove 
the existence of legal necessity or even that he made inquiries as 
to the existence of any legal necessity ; Trevelyan on Hindu Law, 
p. 296. The mortgage having been made in the life-time of the 
defendant’s husband, her right of lesidence as that of a Hindu 
widow had not then acciued The widow never acquired as 
against the mortgagees an absolute light of residence. The 
alienation was made before such a right had vested in her and she 
cannot lesist the plaintiff’s claim ; Ajudhia Prasad v. Jasoda 
(2;. A clear distinction, forming the basis of the decision, was 
drawn in that case between cases where the mortgage or other 
alienation is made before, and cases where it is made after, the 
light of residence becomes vested in the widow. The defendant 
did not even allege, much le«s prove, that the house in suit v as 
the one and only house for the dwelling of the family, 

Munshi Qoltul Prasad, for the respondent : — • 

According to the texts of Hindu law-givers it is the bounden 
duty of every owner of property and of his successors to provide 
for the maintenance of dependents of the family, and he or they 
cannot alienate the property in such a manner as to defeat the 
right of maintenance of the dependent members ; Vyavastha 
Chandrika : Book I, Part I, p, 256 ; Smriti Ohandrika : (Trans- 
lated by T. K. Iyer), Edn. 1867, p. 158, Oh. XI, Sec. 1. By 
marriage a Hindu female becomes such a member of the family, 
and her maintenance is obligatory on the membeis of the family 
who are in possession of the family property. This was laid 
down by the Allahabad High Court in Musammat Lalti Kuar 
v Ganga Bishan (3 ), where a father-in-law in possession of the 
family property was held to be bound to provide maintenance to 
the widow of a predeceased son. Under the Hindu Law the right 
of dependent members to reside in the family dwelling-house and 
their right to get maintenance are co-ex tensive and stand on the 
same footing ; so that the right of residence of Hindu females is 
a paramount right which cannot be defeated by alienation by the 
owner of the property, and the alienee cannot turn them out ; 
Katyayana : 2 Colebrooke’s Digest, p. 133; Mitra : Law 
(1) (1009) I. Ii. R., 81 All., S99. (2) Weekly Notes, 1687, p 279. 

(8) (1876)4 N.W. p„H. 0. Rep, 261 
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Relating to Hindu Widow, Edn. 1881, p. 466 ; Mayne : Hindu 
Law, 8th Edn., p. 644 ; Gliose : Hindu Law ; 3rd Edn , Vol I, - 
p. 319 ; Mangala Debi v. Dina Nath Bose (1), Jamna v Machul 
Sahu (2)_, Beoha v. Mothina (3). 

This broad rule has, however, been qualified by case-law to 
this extent that an alienation made for the purposes of averting a 
calamity or for legal necessity will override the rights of main- 
tenance and residence of the female members, just at it will 
override the proprietary right of_all the coparceners themselves; 
Ramanadan v Rangammal (4). The existence of legal necessity 
for the alienation being the cuteiion for deciding whether the 
right of residence of the female members is affected by the 
alienation, the lower appellate court was right in remitting 
the issue it did. And the onus was lightly laid on the plaintiff, 
for it is upon a pei son dealing with a qualified owner to prove 
the existence of legal necessity ; Sahu Ram Chandra v. Bhup 
Singh (5). 

The auction purchaser who derives title from the mortgagee 
has no higher rights than the latter. Further, the facts of the 
present case show that the auotion purchaser was not a bond fide 
purchaser without notice, but was aware of the widow’s right of 
residence in the house he was purchasing, and this apart from the 
rule laid down in the case of Ramanadan v Rangammal (4) 
that in such cases the purchaser may always be presumed to have 
had notice. The finding on the issue being that theie was no 
legal necessity for the mortgage the right of residence of the 
defendant is paramount over the right of tho auction-purchaser 
and the defendant cannot be ousted by him ; Gauri v. Chandra- 
mani (6). The case of Ajudhia Prasad v, Jasoda (7) relied on by 
the appellant is distinguishable. There the alienation was made 
by all the members of the family, so that no question of legal 
necessity could arise, while here the mortgage was made by the 
father alone in the life-time of his son. Should that case, however, 
be regarded as laying down the broad proposition that the right” 
of residence does not vest in a female member of a joint Hindu 

(1) (1869) A B. L. R., 72. (0. 0 J,) (A) (1888) I. L. R,, 12 MSA, 260. 

(2) (1879) I. L. R., 2 AH., 813, (5) (1917J I. L. R., 39" All,, 487. 

(3) (1900) LL. R, 23 All., 86. (6) (1876) 1. L, R„ 1 All., 262 

' i ’ (7) Weekly Notes, 1887, p. 279, 
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family till she becomes a widow, the case would be opposed to the 
texts and authorities. From what has already been submitted it 
follows that the right of residence is not a right peculiar to a 
widow but is one which attaches to every Hindu female from the 
moment she becomes a member of the family by her marriage. 
This right is not in any way enlarged by her becoming a widow. 
The only point of difference between the right of a wife and that 
of a widow in the matters of maintenance and residence is that 
a wife has an additional right, available against her husband alone, 
of getting maintenance and residence irrespective of his possession 
of any property. Herright against the other co-parccners and the 
widow's right against the surviving co-parceners are equal and are 
dependent on such co-parceners being in possession of family 
property ; Surampalli Bangaramma v. Surampalli Brambaze 
(1), The point decided in Sohni v. Mohan Kuer (2), relied on by the 
appellant, does not touch the facts of the present case. There the 
widow was setting up a right of ownership in herself through her 
husband, and it was rightly held that, her husband's share having 
lapsed by survivorship to the other co-parceners, there was no 
interest in the property outstanding which the widow in Jright 
of her husband could seek to protect by raising the plea of 
absence of legal necessity She was not claiming a right of 
residence as a Hindu widow. In the present case the defendant 
is not seeking to claim for herself any right derived from her 
husband in the property. She is not claiming through him ; 
she is claiming an independent .right which the Hindu Law confers 
on her as a Hindu female, and which she could have enforced 
against her husband. 

Dj\ Bjf M* Sulaiman, was not heard in reply, 

Muhammad Eafiq and Fxgqott, JJ, : — This second appeal by 
the plaintiff in a suit for ejectment arises under the following 
circumstances : — 

There was a joint Hindu family consisting of a father, 
Shankar, and his son, Ram Charan. Shankar mortgaged a certain 
house which formed part of the ancestral family property, and in 
which it would seem that he and his son were residing, although 
it is not ciear that this point Ips been specifically considered by the 
(1) (I 9 Q 8 ) tf Xh B„ ax Mad, 838, (2) (1911) 9 93 
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courts below, by a simple mortgage in favour of one Musammat Dlian 

Devi. Ram Charan died, after this mortgage had been contracted, * — 

leaving him surviving a widow, Ram Daiya, who is the defendant 
respondent in this case. Shankar subsequent^ sold a f share of 
the house in question to the plaintiff, Ramzan. The latter induced 
the mortgagee to accept redemption of this share on payment off 
of the mortgage debt. After this Musammat Dhan Devi, the 
mortgagee, brought a suit for sale against Shankar, who had now- 
become by survivorship the sole owner of the entire house. She 
obtained a decree for the sale of the remaining } share of the 
house in satisfaction of J of the original mortgage debt. This 
decree the plaintiff, Ramzan, who had already become the owner 
of the remaining f share of the house, purchase I fiom Musammat 
Dhan Devi. He took out execution, brought this J share to sale 
and purchased it himself. On attempting to take possession of 
what he had purchased he was resisted by the defendant Musam- 
mat Ram Daiya. Hence this present suit, in which the plaintiff 
claims actual possession of the share of the house purchased by 
him at the auction, along with an injunction restraining the defen- 
dant from interfering with his possession. The suit has been 
resisted simply on the ground of defendant's right of residence in 
the ancestral family house as a Hindu widow. The first court 
overruled this contention and decreed the claim. The learned 
District Judge held that the question of the defendant's right af 
residence depended on the question whether or not the original 
alienation, that is to say, the mortgage by Shankar of the entire 
house, had been made for legal necessity. lie remitted an issue 
on this point, and on receiving a finding that legal necessity was 
not proved, he has dismissed the plaintiff's suit altogether. The 
plaintiff comes to this Court in second appeal The decision of 
the lower appellate court is certainly unfair to the plaintiff to 
some extent, as the latter was at least entitled to formal posses- 
sion subject to the alleged right of residence of the defendant for 
her life-time. On the decree of the lower appellate court as it 
stands, it is difficult to see how the plaintiff can ever e&forde his 
proprietary rights hereafter. We are asked, however, b l y the' 
plaintiff to consider the question whether his suit J might not to 
have been decreed as brought* In our opinion it ought to have 
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been decreed. We have been referred to a great deal of case-law 
on the subject of a Hindu widow’s right of residence and main- 
tenance. It is unnecessary to go into the principles laid down by 
these decisions. The point in the present case is that, at the time 
of the original alienation from which the present plaintiff 
eventually derives his title, that is to say, the mortgage by 
Shankar of the entire house, the present defendant was not a 
Hindu widow. She was the wife of Ram Charan and was living 
with him and with her father-in-law. The decision of this Court 
in the case of Afadhia Prasad v. Jasoda (1) shows the distinction 
to be drawn between an alienation effected to the prejudice of 
existing rights of maintenance and residence in favour of widowed 
ladies depending upon a joint family, and an alienation effected 
by the male members of a family in connection with which a right 
of residence or maintenance is set up by a lady who was bound at 
the time by the action of her husband and who claims to have 
become entitled to residence or maintenance, since the date of 
the alienation, by reason of her husband’s death. Some of the 
arguments addressed bo us on behalf of the respondent in this case 
have really called in question the correctness of this decision. 
We can only say that we are not prepared to re-consider it. It 
seems reasonable to say that, when a right of residence or main- 
tenance comes into existence in favour of the widow of a man who 
was lately a member of a joint undivided Hindu family, she takes 
that right in the property as it sLands at the time of her husband’s 
death. She cannot set up her right of maintenance or residence 
as against alienations effected during the life-time of her husband, 
How what the learned District Judge has called upon tho plaintiff 
to prove in the present case is that the mortgage effected by 
Shankar was binding upon his son Ram Charan, This is precisely 
the plea which a Bench of this Court refused to allow a widowed 
daughter-in-law, in the position of the present defendant, to set 
up in the case Sohni v. Mohan Kuer (2) If the defendant 
cannot plead that the alienation made by Shankar did not bind 
Ram Charan, that is to say, did not affect the rights of Ram 
Charan in the house in question, then it is impossible to see why 
she should not be just as much hound by the alienation as she 
’ r Weekly Notes, 1887, 5, 279. (2) (1911) 9 A. L. 23. 

4 
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would haw been if Ram Charan had concurred in making it. 
The issue i emitted by the learned Judge raised a question which 
might have been litigated upon an objection taken by Ram 
Charan himself, but which this Court refused to allow to be 
taken by a person in the position of Ram Charan ’s widow. We 
must hold, therefore, that the principle of the decision in Ajudhia 
Prasad v Jaaoda (1) governs the present case, and, as we are 
are not prepared to dissent from it or re-consider it we must allow 
this appeal. We do so accordingly. We set aside the decree 
of the lower appellate court and restoie that of the court of first 
instance, with costs throughout. 

Appeal allowed. 


APPELLATE CRIMINAL. 


Before Justice Sit P/ amada Chat an Banetji . 

EMPEROR v. OHANDAN SINGH and others*. 

Act I To. XL V of 1860 (Indian Belial CodeJ t \ sections 804 and 325 *— Assault 
commuted by ilvee pet sons rued 'wUhf^ftais^Inteniion - Culpable homicide 
— Grievous hurt, 

Three persons attacked a fourth with lathis and death ensued through a 
fracture of the skull of the person bo attacked. There was, however, no 
evidence to show that the common intention of the assailants was to cau^e 
death or which of them actually struck the Wow which fractured the skull of 
the deceased. 

Held that the offence of which the assailants were guilty was that of caus- 
ing grievous hurt and not that of culpable homicide not amounting to murder. 
Empetorv* Bhola Stngh (2) followed. 

The facts of this case were as follows t — 

One Girdhai Singh was attacked when seated at his ehaupal 
by three persons, who had enmity with him, armed with lathis 
These persons knocked down Girdhar Singh, as he was attemp- 
ting to retreat into his house, which adjoined the chaupal , and 
inflicted various injuries. The skull was extensively fractured 
and Girdhar Singh died in consequence the same evening. It 
was not, however, clear from the evidence which of the assai-* 
lants was actually responsible for the fracture of the skull. * The 

* Criminal Appeal No 568 of 19X7, from an order of W. IP, Kifcton, Ses- 
sions Judge of Aligarh, dated the 23rd of July, 1917. 

(X) Weekly Notes, 1887, p. 279, (2) (1907) I, £. R., 29 AIL, 282, 
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three assailants were convicted of the offence of culpable homicide 
not amounting to murder under section 304 of the Indian Penal 
Code, and sentenced each to ten years' rigorous imprisonment. 
They appealed to the High Conit 

The Government Pleader (Babu Laht Mohan Banerji), for 
the Crown. 

Banerji, J —The appellants have been convicted of having 
caused the death of one Girdhar Singh and each of them has been 
sentenced, under section 304 of the Indian Penal Code, to ten 
years' rigorous imprisonment. 

It has been fully proved that there are various factions among 
the residents of the village of which the deceased was and the 
appellants are lesidents and that considerable enmity existed 
between the deceased and the appellants A few days before the 
occurrence, the deceased had given evidence against the appellants, 
and on the day on which he was killed he was to have given 
evidence against them in the Tahsildar's court in favour of pne 
of his partisans. That morning, while he was seated at his 
chaupal} the three accused came there, armed with lathis, and 
challenged the deceased Girdhar Singh. There was an exchange 
of abuse and each side threatened to strike the other. Some of 
the persons who were there intervened and one of them asked 
Girdhar Singh to go into his house and pushed him towards the 
door. When he had moved a few paces, the three accused attacked 
him with their lathis, knocked him down and inflicted injuries. 
The medical evidence shows that his skull was extensively frac- 
tured and this resulted m his dea£h, which took place the same 
evening. The above facts are fully proved by the witnesses for 
the prosecution who have beet believed by the learned Sessions 
Judge and whom there is no reason to disbelieve. Their evidence, 
however, does not show which of the three accused struck the 
fatal blow which caused the fracture of the skull. With the 
exception of Hub Lai, who only says that Tota accused struck 
the deceased on the head, the others are unable to say anything 
on the point. Hub Lai is the brother of the deceased and it 
is probable that he was H exaggerating. The evidence leaves it in 
doubt which of the assailants of Girdhar Singh struck the olow 
wh&h ptftred fatal. Under these circumstances the appellant 
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cannot be convicted under section 804. The common inten- 
tion of the accused was not to cause death or such injury 
as was likely to cause death but only to cause grievous 
hurt. This case is similar to that of Emperor v. Bhola 
Singh (1), in which it was held, under circumstances which 
were exactly the same as those of the present case, that the 
accused were guilty under section 325 and not under section 
304. I therefore alter the conviction to one under section 
325 of the Indian Penal Code and reduce the sentence, in the 
case of each appellant, to one of five year’s rigorous imprison- 
ment. 

Conviction altered. 


REVISIONAL CRIMINAL. 


Before Mr, Justice Mggott and Mr Justice Walsh* 

EMPEROR v MANIK OHAND. * 

Act (Local ) No. I of 1904 ( Gene) al Glauses Act ) i section 24 — E fed of Gene) al 
Glauses Act as rega)ds rules framed under the forme) Municipalities Act of 
1900 -^Municipal Account Code , rule 40— Oct)oi duty 

A consignment of cloth addressed to one M reached one of the oekm barriers 
of Bareilly on the 19th of February, 1917. The officer m chaige demanded a 
larger sum than M considered properly leviable. The matter was referred to 
the Ocfciox Superintendent who, as he had the right to do, assessed the duty at 
Be 1 0 9 Under rule 40 of the Municipal Acoount Code framed under Act 
No I of 1900, a person m the position of M could appeal against the decision 
within sixty days, but he could only exercise the right by first paying under 
protest the duty demanded. M } however, appealed against the decision without 
making the payment On the expiry of sixty days a prosecution was instituted 
against M under Act No, II of 1916, and ha was fined He applied m revision 
to the High Court i — Held that the conviction was legal ; the jurisdiction of 
the court was saved by section 24 of the Local General Clauses Act, and the 
fact that the prosecution had been instituted under the Municipal Account 
Code framed under che repealed Municipalities Act (No I of 1900) did not 
affect the question. Held also that the mandatoiy direction m rule 40 of the 
Municipal Account Code lays down, by inference, a period of 58 days, on the 
expiry of which without payment as required the ofience is complete and a 
prosecution may be started. * 4 * 

’ * ■ ‘ r ” 'V — ———— — — —— - ** ■ - — y* * — 

* Criminal Revision No 669 of 1917, from an order of Muhammad Muti- 
ullah Khan, Magistrate, First Class, of Bareilly, dated . the $i$t of May, 
1917, 

- (1) (1907) I L.R., 29 All., 282. * 

J u *■ 


1917 


Emperor 

«• 

Chandan 

Singh 


1917 

November , 11 



106 


THE INDIAN LAW REPORTS, 


[VOL XL 


1917 


Emperor 

V. 

Mask 

Ckahd 


The facts of this case were as follows : — 

On the 19th of February, 1917, a consignment of cloth address- 
ed to one Manik Ckand, reached one of the octroi barriers of the 
Bareilly Municipality. The officer in charge demanded a larger 
sum by way of duty than Manik Chand considered was properly 
leviable, and the question was referred to the Octroi Superin- 
tendent. He assessed the duty at Re. 1-0-9. It was open then 
to Manik Chand to appeal against the Superintendent’s assessment 
but he could only exercise that right by paying, under protest, 
the sum demanded as octroi duty, and then appealing within 7 
days of such payment. Manik Chand did not pay the duty 
demanded, but he presented a petition to the Chairman of the 
Board, which, however, could not be regarded as a valid appeal 
from the assessment. After the expiry of 60 days a prosecution 
was instituted for a breach of rule 40 of the Municipal Account 
Code. Manik Chand was convicted and fined Rs. 5 He there- 
upon applied in revision to the High Court, 

Babu Priya Nath Banerji, for the applicant. 

The Assistant Government Advocate (Mr, B. Malcomson ,) 
for the Crown, 

Piggott, J.—This is an application in revision against the 
conviction of one Manik Chand, a shop-keeper and cloth-dealer 
of the city of Bareilly, on a prosecution instituted against him 
under the orders of the Municipal Board of that place. It would 
appear that on the 19th of February a consignment of cloth ad- 
dressed to Manik Chand leached one ol the octroi barrieis on the 
boundary of the aforesaid Municipal area. The officer in charge 
demanded a larger sum by way of octroi duty than Manik Chand 
considered was properly leviable under the rules. The matter 
was referred „to the Octroi Superintendent, who assessed the 
duty at Re. 1-0-9, and it is quite clear that he had power to do 
this under the rules. The position then became this, that Manik 
Chand had a right of appeal within sixty days against the decision 
of the Octroi Superintendent, but that he could only exercise 
that right by first paying under protest the duty demanded and 
thqn appealing within seven days of the date of this payment. 
Practically the result is that he had 53 days within which to make 
up his mind whether he would pay or nob, and if he desired to 
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pay under protest and to exeicise bin right of appeal, he could 
then do so. Manik Chand seems to have elected to fight the 
matter out with Ihe Board. It’seems that he presented a petition 
to the Chaiiman, hut as he did this without having paid, under 
protest or otherwise, the extra duty demanded, it could not be 
treated as a valid petition of appeal On the expiry of the sixty 
days a prosecution was instituted by the r-suo of a summons from 
a Magistrate’s court, and Manik Chand has been sentenced to a 
fine of Rs. 5 fm breach oi lule No 40 of Lho Municipal Account 
Code, which lays down that undu the circumstances above stated 
a peison m the position nt Manik Chand should pay the duty as 
assessed by the Octroi Supenntendent subject to the right of 
appeal already mentioned. 

The substantial point taken m the petition before us is that 
Manik Chand, having left the goods in question in the possession of 
the Municipal authorities, should not be regarded as having commit- 
ted any offence. This plea would be a valid answer if the case 
against Manik Chand were that he had introduced, or attempted to 
introduce, within octroi limits goods liable to the payment of octroi 
for which the octroi due had neither been paid nor tendered ( vide 
section 155 of the United Provinces Municipalities Act, No. II of 
1916). This, however, is not the question before us. What we 
have to determine is whether there has been a punishable breach of 
a rule validly made by the Local Government under powers law- 
fully exerciseable by that Government. We feel some difficulty 
over the question as to whether the mandatory direction in rule 40 
already referred to, which directs that the person thinking himself 
aggrieved by the assessment made by the Octroi Superintendent 
shall pay the sum so assessed subject to a right of appeal, could 
be made the basis of a prosecution, in the absence of a clear speci- 
fication of the period within which such payment must be made, 
the expiration of which without payment could be regarded as 
completing the offence. We think, however, upon an examination 
of the rules, that the necessary period is laid down by inference 
and that it is a period of 53 days from the date of the Octroi 
Superintendent’s assessment. It has been suggested before us in 
argument, although the point is not explicitly ' taken in the 
petition for revision, that the rules of the Municipal Account Code 
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under which this conviction has been affirmed are no longer in 
force, by reason of the repeal of the former Municipalities Act, 
No. I of 1900, under which these rules were framed. We have 
been informed that the question of the revision of the Municipal 
Account Code is under consideration, and it may well be that this 
rule, amongst others, would be the better for revision in the direc- 
tion of greater clearness and definiteness. In tho meantime, how- 
ever, no fresh rules have been issued under the powers exercise- 
able by the Local Government by virtue of section 299 of the 
present Act. On this point it would seem that the jurisdiction 
of the court is saved by section 24 of the Provincial General 
Clauses Act, No I of 1904. In a very similar case another Judge 
of this Court has treated the provisions of this Act as validating 
a prosecution for an offence punishable, if at all, only under the 
Act of 1900, vide the case of Emperor v. Amir Hasan Khan (1). 
There is therefore authority for the view which we take of the 
operation of section 24 above referred to. We are of opinion that 
this application fails and must be dismissed. 

Walsh, J. — I agree. I have felt some doubt as to whether the 
old rules of 1900 have not ceased to have any operative effect, so 
far as they are inconsistent with section 155 of the new Act, and 
of course care will have to be taken when making the new rules, 
in dealing with this matter, which is expressly provided for by 
section 155 of the new Act ; hut I do not feel so clear about it 
% that I ought to differ. After all it was the duty of the ootioi 
official to collect the money, and if the payment made under pio- 
test, either with the object of presenting an appeal or where no 
appeal is preferred, turns out in fact to be in excess of the proper 
amount payable, there 'is an authority of this Court, that it can 
be recovered in a suit against the Municipality for money had and 
received, I agree theiefore that this is not a case for interference 
in revision. 

By the Court. -—T he application is dismissed. 

Application dismissed. 

{1) (1317) 15 A L. J„ 159. 
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Before Sit Eewy Bichat ds, Knight , C7mf Justice, and Justice Sit Ft amada 

Oman Bane) p 

DAMBAR SINGH (Objectob) v KALYAN SINGH (Decbee-holdeb). 1 * 
Cml PioceduieCode (1908), order XXXIV, inles 4, 5 and 10 — Suit fa sale 
on a mot igage—Fot m of dec t ee— Const t notion of dec ee— Cost Appeal 
A suit for sale on a mortgage was decieed by the court of fust instance, 
dismissed by the oourt of fiist appeal, and again decreed by the High Court, 

In the judgement of the High Comt it was stated 

tt yjq mlis fc allow the appeal, set aside the decree of the lower appellate 
court, and xestoie the decree of the court of fiist instance with costs in all 
courts.** 2?he decree of tho High Court was drawn up on one of the High 
Court forms. It stated that the appeal had been allowed, the decree of the 
lower appellate court get aside, and the decree of tho court of first instance 
restored. It went on to state And it is further ordeied that the respon- 
dent do pay to the appellant Rs. 554.6-9, the amount of costs incurred by the 
latter m this Court and m the lower appellate court/* 

Held that m constiumg this decree it was open to the Court to consider, 
fiist* the nature of the suit, secondly, the judgement of the High Court upon 
whioh the decree was founded, and the general practice of the Couit and that, 
considering these matters, the intention was that there should be the Ordinary 
mortgage decree awarding the costs mcuned m the suit and up to the time 
of the final decree to be realized by sale of the mortgaged propai ty* 
Maqbul Fatima v Lalta Ft a sad (1) and Amle Bahai v. Shamhhu Hath (2) 
followed. 

The facts of this case, [so far as they are necessary for the 
purposes of the report, are as follows 

Certain property was usufruetuarily-mortgaged to Ausaf Ali 
and two others in 1867. Ausaf Ali had a one-third share in the 
mortgage. Ausaf Ali made a sub-mortgage of his mortgagee 
rights to Gokul Chand whose representative by purchase wa^’ 
Kalyan Singh, the respondent. In execution of a simple money 
decree against Ausaf Ali, his mortgagee rights were sold and pur- 
chased by Dambar Singh, the appellant. The mortgage in favour 
of Gokul Ghand was made before the purchase by Dambar Singh, 
Kalyan Singh brought a suit for sale on his mortgage against 
Dambar Singh, Ausaf Ali’s heirs and the original mortgagofs, 

■ . . ... - I. » ■ . - - . 1, 

* Second Appeal Ho. 71 of 1917, from a decree of W. 3T* Kirioo^ Second 
Additional Judge of Aligarh, dated the 90th of June, 1916, confirming a decree 
of Shamsuddm Khan, JPimt Additional Subordinate Judge of Ahgarh, dated the 
6th of May, 1916, ? pi * 

(1) (1898) I.E.R., 20 All , 6*8. (2) (1802) I L.B , 40 All , 114 (loot-aote). 
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The latter were proformd parties. The suit was decreed ty the 
court of first instance; and a decree in terms of order XXXIV, rule 
4, was drawn up. Dambar Singh alone appealed against Kalyan 
Singh only, and the appeal was decreed, the suit being dismissed. 
Kalyan Singh appealed to the High Court and his appeal was 
allowed. The decretal order in the judgement was in these 
words:— ■“ We allow the appeal, set aside the decree of the lower 
appellate court and restore the decree of the court of first ins- 
tance with costs in all courts. We extend the time for payment 
by six months from this date.” 

The decree in the High Court was in the ordinary form in which 
all decrees in appeals are drawn up. As regards the costs, that 
decree ran as follows : — “ That respondent do pay to the ap- 
pellant the sum of Bs. 393-2-9 the costs incurred by him in this 
Court and Rs. 161-4-0 the costs incurred by him in the lower 
appellate court.” Upon this decree being passed, Kalyan Singh 
applied to execute the decree for costs against Dambar Singh 
personally. The judgement-debtor, Dambar Singh, objected 
that the decree was not executable against him personally 
and that the costs must be realized out of the mortgaged 
property. The courts below repelled this objection and allowed 
the application for execution, Dambar Singh appealed to the 
High Court, 

The case was referred to two Judges by Knox J, 

Babu PiariLal Banerji, for the appellant :~* 

The courts below have erred in allowing execution against 
Dambar Singh personally. The High Court on appeal modified 
the decree by extending the time for payment, which would 
necessitate the taking of accounts afresh by adding interest to the 
original mortgage-money. The costs awarded by the High Court 
are also part of the mortgage-money and are to he realized out 
of the property. As there can he only one final decree in a suit for 
sale on a mortgage, these “ subsequent costs ” must be included 
in the mortgage-money under order XXXIV, rule 10; Gajadhar 
Singh v. Kishan Jiwan Lai (1) The judgement of the High 
Court purports to pass a decree for sale in a mortgage suit, 
and though the decree may run in these words "the respondent 
Jl) (1917) I. L. R„ 89 All,, G4l. 
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do pay etc.,” the decree does not lose its character of a mortgage- 
decree. The decree must he read with the judgement. In the case of 
Maqbul Fatimd v. Lalta Prasad (1) the decree was exactly in the 
form in which it is in the present case, hut the Full Bench inter- 
preted it as a mortgage-decree in which costs form pait of the 
mortgage-money, and it was laid down that the judgement might 
be referred to for the purpose. It was necessary for the respon- 
dent, Kalyan Singh, to appeal in order to secure the decree on 
the mortgage. It was undoubtedly possible to pass a personal 
decree against Dambar Singh, but that as not done in the 
present case. The question was also considered by Stanley, C. 
J. and Aikman, J, in Ambe Bahai v. Shamlhu Nath, (2) decided 
on the 28th of June, 1902 [unreported], and the appellate costs 
were to beheld part of the mortgage-money and to be payable 
out of the mortgaged property. 

He commented on and distinguished Bansgopal Singh v. 
Bup Narain Singh (3) and Muhammad Sadiq v. Ghous Muham- 
mad, (4) and submitted that some of the observations of Piggott, 
J., would not hold good in view of the Full Bench case Gajadhar 
Singh v. Kishan Jiwan Lai (5). 

Babu Sarat Chandra Chaudhri, for the respondent : — 

The present matter arises in execution proceedings, and as 
such the court executing the decree cannot go behind the decree. 
Consequently it is bound to execute the decieo of the High Court 
as it is. As that decree is worded, it is one under which costs 
are payable by the judgement-debtor personally. The question is 
not what the decree ought to have been but what the decree actu- 
ally is, and the decree as passed clearly directs costs to be paid 
personally. It is not necessary in every case for a decree-holder 
to have recourse to order XXXIV, rule 6, of the Code of Civil Pro- 
cedure to realize a decree for costs ; Mohonya Ojha v. Bahadur 
Singh (6). The appellant in the present case should have seen 
that the decree of this Court was properly drawn up. The decree is 
in the form prescribed by order XL1, rule 35, of the Code of Civil 
Procedure. That rule requires that a decree in appeal should 

(1) (1898) I. L. B., 20 AH., 523. (4) (1913) 11 A. L. I ,91$. ' 

(2) E.S. A., No. 87 of 1900. (6) (191 7) I.L.B., 89 ill 641. 

(3) ' (1913) Indian Oases, 384. (6) (1 Ml) 16 6. W,N„ 781. 
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state “ by whom or out of what property ” the costs are to be 
paid ; and in the present case the judgement-debtor is directed to 
pay the costs. Further, no decree in conformity with order 
XXXIV, rule 4, was drawn up in the High Court, and what the 
decretal order in the judgement amounted to was that by it the 
decree of the lower appellate court was declared to be wrong and 
that of the court of first instance was held to be right, and in 
restoi’ing.-the status quo * ante costs were awarded to the then 
successful appellant. There was no question as to how the costs 
were to be paid till the decree of the High Court made that clear. 
The case oiMaqbul Fatima (1) is distinguishable on two points; (1) 
a decree was drawn up strictly in terms of what was then section 
88 of the Transfer of Property Act in the court' of first instance. 
The direction as to costs separately was not in accordance with 
law, (2) there was no controversy as to the costs of appeal, as 
was expressly stated in the judgement. Tudball, J,, in 19 Indian 
Cases, rplies on this circumstance for distinguishing that case. The 
interpretation of order XXXIV, rule 10, Civil Procedure Code, 
(corresponding to section 94 of the Transfer of Property Act) as 
laid down in the unreported case which is • certainly against the 
respondent, is too wide. The costs referred to in that rule are 
those costs which have to he incurred in working out the final 
decree, Even if no appeal may be preferred, these costs are 
allowed to the mortgagee as his costs of suit ; Mohamad Sadiq 
v. Jaigopal (2). It is therefore, submitted that the lower courts 
are right. 

Babu Piari Lai Banerji, was not heard in reply. 

Richards, C. J., and Banerji, J. This appeal arises under 
the following circumstances. A suit was brought to realize the 
amount of a mortgage. The property mortgaged was mortgagee 
rights. The facts are somewhat complicated, but it is not neces- 
sary to mention them in detail. The court of first instance 
decreed the plaintiff’s suit. On first appeal the decision of the 
court of first instance was overruled and the suit dismissed. On 
second appeal to the High Court the decree of the first court was 
restored. lu its judgement the High Court says We must 
alluw the appeal, set aside the decree of the lower appellate eomrt! 

(1) (iJpS) I, L, R., 20 AIL, 523, (2) (191'4) 24 Indian Casas, 873. 
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and restore the decree of the court of first instance with costs in all 
courts. We extend the time for payment to six months.” The 
decree of the High Court was drawn up upon one of the High Court’s 
forms. It states that the appeal has been allowed, the decree of 
the lower appellate court set aside and the decree of the court of 
first instance restored. It further contains the words “ and it is 
further ordered that the respondent do pay to the appellant 
Rs. 5 4-6-9, the amount of costs incurred by the latter in this 
Court and in the lower appellate court.” The decree of the court 
of first instance which was restored by the High Court was the 
ordinary mortgage decree in the form prescribed -by order 
XXXIV. The plaintiff applied to execute the decree of the 
High Court for costs personally against Dambar Singh, (the 
appellant in the lower appellate court and the unsuccessful res- 
pondent in the High Court). Dambar Singh objected that the 
costs were not payable by him personally and that the decree- 
holder could only obtain them by bringing the property to sale. 
Both courts overruled his objection. Dambar Singh comes here 
in second appeal. 

There can be no doubt that, ordinarily speaking, the plaintiff 
in a mortgage suits gets his costs if successful against the mort- 
gaged property and not personally against the defendant. It 
-could not be contended that under the decree of the court of 
first instance (subsequently restored by the High Court) 
the plaintiff could get his costs personally against Dambar 
Singh. If the decree of the High Court had expressly followed 
the judgement, wo do not think it could be contended 
that Dambar Singh was personally liable for the costs. 
Accordingly th6 respondent is driven to rely upon the words 
which we have quoted from the decree of the High Court. There 
cannot he the least doubt that there is no intimation in the 
judgement that the High Court intended to make Dambar Singh 
personally liable, It seemed almost certain that under ordinary 
circumstances iu a case similar to this the plaintiff in a mortgage 
suit would add the costs incurred by him in the High Court to his 
costs incurred in the court below and sell the property to realize 
'those costs. We think that we are entitled in construing the 
decree in the present case to consider first the nature of the suit, 
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secondly, the judgement of the High Court upon which the decree 
is founded and the general practice of the Court Considering 
these three matters, it seems to us quite clear that the intention 
was that there should be the ordinary mortgage decree awarding 
the costs incurred in the suit and up to the tune of the final 
decree to be realized by sale of the mortgaged property It is 
contended that we are bound by the actual words of the decree 
itself and we are not entitled to consider any other matter. The 
very same question seems to have arisen in the case of Maqbul 
Fatima v. Lnlta Prasad (1). In that case a decree which had 
been drawn up in accordance with the requirements of section 88 
of the Transfer of Property Act contained a further clause that 
the defendant should pay to the plaintiffs a sum of Rs. 876, the 
amount of costs incurred by them. The majority of the Court held 
that the costs could not be recovered personally against the defend- 
ant and that the Court in construing the decree was entitled to con- 
sider the terms of the judgement. The same point seems to have 
arisen in an unrepoi ted case Execution boeond Appeal No. 871 
of 1900*, when two Judges arrived at a similar conclu&ion We 
have been referred to the case of Muhammad Sadiq v. Qhous 
Muhammad (2) and also to the case of Bansgopal Singh v. 
liwp Farain Singh (3). In the first case an authoiity was 

# IS S A. Ho 871 of 1900, decided on the 28th Juno, 1902. 

Ssmlex, O. J , and Airman, J —This ib an ippoal by a [judgement-debtor 
against the orders of the two lower courts The deeiee bolder obtained a 
decree for sale on foot of a mortgage. An appeal was taken to the District 
Judge and the Distnat Judge affirmed the decree of the lo we i court and dis- 
missed the appeal with costs. In the decree, in addition to the dismissal of the 
appeal with costs,, there are the two following directions, namely that the appel- 
lant do pay to the lespondent the sum of Es 225, the amount of ensts in- 
curred by him in this court and that the defendants do pay to the plaintiff 
the sum of Rs 538-2 0, the costs Incurred by him in the lower court The costs 
incurred m the court of first instance wglg by the oider of that court properly 
added to the plaintiff’s demand and the piopei fcy directed to be sold m default 
of payment of principal, interest and costs. It was therefore entirely unneces- 
sary for the District J udge to have ordered payment by the defendants of this 
sum which had already been provided for by the decree of the court of fiist ins- 
tance. The deci oe-holder applied for execution in respect of the sum of Rs 
225, the amount of costs so awarded to him, agamH the pi o-p&) ty of the judgement 

41 ) (|,898> I L R., 20 All, 523. (2) (1913) 11 A L. J., 975, 

(3) (1913) 19 Indian Oases 88^ 
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relied upon by the learned Judge which has since been dissented 
from. The other ease seems to turn upon the particular facts of 
the case and the view which the learned Judge, sitting alone, 
took as to the construction of the decree If these cases are 
inconsistent with the Full Bench decision and the decision of 
the Divisional Bench we are bound to follow the latter. While 
we decide in favour of the appellants, we think it right to say 
that the form, used by the High Court is not strictly correct as 
applied to mortgage suits Order XL, rule 35, prescribes what a 
decree of the appellate court shall contain, and it would seem that 
it is more accurate that in mortgage suits where it is the intention 
of the court that the costs should be recoverable out of the pro 
perty and not personally against the party, the decree of the 
High Court should so state It perhaps may also be considered 
whether in mortgage suits in which the High Court is making a 
decree for sale the High Court’s decree instead of merely being 
a dismissal 01 affirmation of the decree of the lower court, should 
not be in the form prescribed by order XXXIY directing the 

debtor othe/ tka?i> that which wa^ comp ised m the mortgage This judgement* 
debtor objected, contending that the costs awarded against him in the appellate 
coiut should bo added to the deuce-holder's demand and lealized out of the 
mortgaged, properly m the fust mstincc. Now section 94* of tho Tian&iei of 
Property Actpiovidcs that m a c^e of sale under a mortgage, m adjusting the 
amount to be paid to the mortgagee, if the Court shall, unless the conduct of the 
mortgagee has been such as to disentitle him to costs, add to the moitgage 
money such costs of suit as have been properly meuriod by him since the decree 
for foreclosure, redemption ol sale up to tho time of actual payment,” Under 
this section it was the duty of the Judge to add to tho mortgage money the 
costs of the appeal. We are asked to say that tho District Judge m this case 
has not done so Both the lower courts seem to have ignored the provisions of 
Section 94 and allowed the execution by attachment of tho pioperby of the 
judgemant-deb toi other than the proporty comprised m the mortgage. We 
think that the true construction of the decree is that, just as in the case of the 
costs in the court of fiist instance, so m the case of tho costs awarded in the 
lower appellate court both sets of costs should be added to the mortgage money 
and be payable out of the mortgaged property in the first instance and not that 
a personal decree for these costs was intended. In regard to a small sum of 
Ks. 64, the judgement-debtor also appealed. In regard to this sum the appeal 
has not been pressed, So far as regards the sum of Bs* 225, we allow the 
appeal. Blit as regards the sum of Bs* 84, the appeal is disallowed. The 
/ parties are to pay and receive th6 costs of these proceedings both here and in 
t the courts below proportionate to their failure and success. 

v 4 
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property to be sold and stating the amount which is to be reco- 
vered from the property including costs. In a recent Full Bench 
case it was decided that the High Court’s decree in a mortgage 
suit is the deciee which is to be subsequently made absolute, and 
not the decree of the court below. We wish also to say that we 
do not desire to be understood as holding that it is not open to the 
court in mortgage suits to provide in its decree, under special 
circumstances, that costs are to be paid personally by a party 
instead of being recovered as part of the mortgage-debt, We 
allow the appeal, set aside the orders of both the courts below 
and dismiss the application for execution with costs in all courts. 

' Appeal allowed . 


R1VISI0NAL CRIMINAL. 

Before Justice Sir George Knox « 

EMPEROR v KHTJSHALl PAM * 

Criminal Procedure Code , sections 476 and 478— Commitment made by a Munsif 
in the United Provinces to the court of a Sessions Judge in the Untied 
Provinces in reject of offences alleged to have been committed in Bengal — 
Jurisdiction , 

Wheie in the coarse of a judicial proceeding before the Munsif of Fatehabad 
in the district of Agra certain offences under sections 193, 209, 210, 467 and 
471 of the Indian Penal Code, which appoaied to have been committed in Bengal 
wore ^biought under the notice of the court, and the Munsif committed the 
person suspected of such offences for trial to the court of Session at Agra, 
Held that the court had jurisdiction under section 478 read with section 476 
of the Code of Criminal Procedure to make the commitment. 

This was a reference, made under section 185 of the Code of 
Criminal Procedure by the Sessions Judge of Agra, in the matter 
of a commitment made to his court by the Munsif of Fatehabad in 
^that district. The following is the order of reference 

“ Khushali Ram has been committed to this court by the 
Munsif of Fatehabad in the Agra district on charges under sec- 
tions, 467, 471, 193, 209 and 210 of the Indian Penal Code. The 
offence under section 467 is alleged to have been committed at 
Sirajganj in Bengal and the other offences are alleged to have 
been committed in the court of the Munsif of Sirajganj. It is 
pleaded by the accused that this court has no jurisdiction to try 

rUltfrl:'.u.K> — , n | . .If. 

# Criminal Reference Ho, 872 of 1917, 
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the case, I have considered the point carefully and it seems to 
me that upon a literal interpretation of sections 476 and 478 
of the Criminal Procedure code, when the commission of any 
offence specified infection 195 is brought to the notice of a court 
in the course of judicial proceeding, any first class magistrate 
of the same district, or, if the case is triable exclusively by the 
court of session, the court of session within the limits of whose 
jurisdiction the court making the preliminary inquiry is situate, 
is competent to try the ease. As, however, it is possible to 
entertain some doubt as to whether this can be held to have 
been the real meaning of the Legislature in regard to an offence 
committed in a totally different court in a different province, and 
as the accused's pleader informs me that, if I rule against 
him, his client intends to go up in revision against such order, 
I think it is advisable, in order to settle the point once and 
for all and avoid waste of time, to refer the matter to the Hon’ble 
High Court. I therefore make this reference under section 
185 of the Criminal Procedure Code to the Hon'ble High Court 
for instructions as to which court is competent to try this case. 

u I may note that the Hon'ble High Court's order passed in 
Civil Revision No. 12 of 1917 is not on the record and^does not 
appear to have beepi received here, and I am therefore not in a 
position to know whether the question of the jurisdiction of this 
court was discussed or determined in that order or not." 

Ths Government Advocate (Mr. A,E. Byves ), for the Crown. 

Mr, J. M \ Banerji , the opposite party. 

Knox, I have read the order of the Sessions Judge of 
Agra, dated the 15th of October, 1917, That order sets out that 
the Munsif of Fatehabad in the Agra district w as of opinion that 
there was ground for inquiring into offences supposed to have 
been committed under sections 467, 471, 193, 209 and 210 of the 
Indian Penal Code. The offence under section 467 was alleged 
to have been committed -at Sirajganj in Bengal and the same 
remark applies to the other offences. The accused was coihmittcd 
for trial to the Court of Session at Agra* the court to which 
thb* Munsif of Fatehabad could commit the accused person. The 
accused pleaded that the court of the Sessions Judge of Agra had 
ho jurisdiction to try the case* (Che latter couxt acting under 
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the provisions of section 185 of the Criminal Procedure Code 
has asked this^ Court to decide whether the offence shall he tried 
by that court or by some court having jurisdiction in the province 
of Bengal. The learned counsel who appears for Khusholi Ram 
in this Court contends that the offence was committed within 
the province of Bengal and, as it is an offence referred to in section 
195 of the Code of Criminal Procedure, it Cannot be inquired 
into except with {he previous sanction or on the complaint of the 
.court before which the offence was committed in Bengal or of 
some other court to which such court is subordinate. I am unable 
to accede to this contention. Section 476 of the Code of Criminal 
Procedure contemplates not merely offences committed before the 
Muosif of Fatehahad but also offences brought under the notice 
of the Mumif in the couise of a judicial proceeding. This was a 
judicial proceeding before the court of the Munsif of Fatehabad 
and the offences were brought, to the notice of the Munsif in the 
course of that proceeding, Ordinarily, the Munsif would have 
under section 476 to send the case under such circumstances for 
inquiry or trial to the nearest Magistrate of the fiist class. He 
certainly would have no jurisdiction to soncl the case for inquiry 
or trial to any court within the province of Bengal, and, under 
section 478, he had jurisdiction to commit the accused to take 
his trial before the Court of Session, olniously the comb of the 
Sessions Judge of Agra, 

The words t( reiorrod to in section 195 ” which have found a 
place in section 4?0 of the Code of Criminal Procedure are merely 
words descriptive ol the class of offences with which the Munsif 
can deal. They do not mean that section 195 governs section 
476 to any extent other than that just mentioned. 

Let the record be returned to the Sessions Judge of Agra who 
will proceed to deal with the case according to law* 

Record returned, 
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Be jo o Jupiter St Geo ge Knov 
EMPEROR ?. ft ARRIS i> 

Act No. XBV of J8 >0 (India , i Penal Go UJ. oocUom 40 Zand 22-~Gnminal 
misapv'O filiation — Movable p ope tj} >} iuld cssed to one pci son 

retained by anothei 

A lotiioi addrcb-Qd to \7 w i j, lui ikd by a postman to W. who was at the time 
m a room m the occupitam ol II W i cad the loiit-r, and put it on a tabic m tlie 
room and hit it then, II took the, 1« itoi, and subsequently attempted to file it 
as an exhibit attached to an » fitdavit mule by him m a ^uit for judicial 
separation betwe-ii W and h a wii , ioi tbe pucpoac, as he afterwards bitted,, 

(t of strengthening Mrs. WSoas^and of improung his own position,” The 
Court, ho, ve\ot, lefusod to if ceivu tno letter Hdd that m the circumstances 
H could no^ be ounvictocl of dishorn. Bt mnappiopuation el p>opeity with respect 
to his retention of the let to i. Qaau o whethoi the letter could be legaiclidas 
" movable property withm tlu v meaning of section 22 ofthc Indian Penal 
Code. 

The facts of this caoO wuo briefly ns follows : — 

The appellant HairL ins a guest in the house of 0110 
Williamson, One day when Williamson was talking to llama in 
the room occupied by the Later a letter was handed to him by a 
postman. This letter Williamson read, and then apparently 
left it on the table in Harris’ room. What happened alter is not 
quite clear, but subsequently Hams bad occasion to flic an 
affidavit in a suit tor judicial -opautiou between Williamson and 
his wife. To this affidavit Harm attempted to append the letter 
in question as an exhibit, but the court refused to accept it. 
According to Harris’ account, his object m tending the letter was 
“ to strengthen! Mrs. Williamson’s case and to improve his 
own position.” In lespect of his retention of this letter a case 
was instituted against Harris under section 403 of the Indian 
Penal Code, and he was convicted and sentenced. He thereupon 
appealed to the High Court. 

Babu Satya Chandra Mukerji, lor the appellant. 

Mr. J: J L Banerji, (for Government Pleader) for the Crown. 
Knox, J. — Harris has been convicted under section 403 of 
the Indian Penal Code of criminal misappropriation of property. 
The judgement under which he has been convicted says that the 

* pripinal Appeal No. 834 ol 1917, from In order of T. Sloan, City Mag7 
trait of Cuoknow, dated the 23th of September, 1017, 


1917 

November, 22. 



120 


THE INDIAN LAW REPORTS, 


[VOL, XL. 


1017 


Emperor 

v 

Harris 


property misappropriated is a letter which is on the record and 
which is marked Exhibit B, This is the only property regarding 
which any decision is to be arrived at in this appeal, Exhibit B 
is a letter which undoubtedly does no credit to the peison who 
wrote it and would have been far better unwritten. But with 
that I am not concerned in the present appeal, I have only to 
decide the questions (1) whether the said letter is property within 
the meaning of the Indian Penal Code, (2) if it is property, 
whether it has been criminally misappropriated by Harris, The 
letter is admitted to be a letter addressed to Williamson, the 
complainant in the present case. It is also admitted that this 
letter first came into evidence, so far as this case is concerned, in 
a room occupied by Harris within the house in which for the time * 
being Williamson was residing and Harris residing with 
Williamson as a guest, Harris was for the time being occupying 
the particular room, A postman is said to have brought the 
letter Exhibit B into this room, Williamson says that on receipt 
of the letter he placed it in a drawer of his writing table. The 
learned Magistrate has, however, thrown such doubt upon the 
evidence given by Williamson in the case that it is impossible 
to act upon it in a criminal case. The prosecution were therefore 
compelled to fall back upon the statement made by Harris 
himself regarding this matter audio contend that according to 
that statement the letter was Williamson's property, was 
handed over to Williamson, who threw it on a table at which he 
and Harris weie standing or seated, and it next appeared in a 
court at Bareilly in the pocket of Harris, Harris attempted to 
have the letter filed In a case then pending between Mrs, 
Williamson and Williamson for judicial separation, The letter was 
hanBed by Harris to the Judge, who, however, refused to receive 
it and returned if to Harris, This, it is argued, amounted to a 
retention of property, the property of Williams on* and that 
retention was done with the intention of causing wrongful gain 
or wrongful loss, 

- - 1 have considerable doubts myself as to whether the letter 
- nrideiS the, circumstances stated by Harris in his statement was 
property "within the moaning of the Indian Penal Code, It 
iwnuld dlfiltlt to hold that an envelope thrown by the owner 
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of the envelope into a waste paper basket and picked up or carried 
away by another person would be property within the meaning 
of that Code. To throw more light on this it is well to look to 
the actual terms used by Hariis in this connection. If Hairis 
is to be convicted on his own statement, that statement must he 
taken as a whole and with its natural meaning. Harris says 
that Williamson read the letter and placed it on Hams’ 
table, that Williamson was drunk at the time and after an 
interval left the letter on the table and that Hariis felt justified 
in his own inteiest as also m the interests of Mrs. Williamson to 
attach it to his (Harris’) affidavit so as to strengthen her case, and 
improve his own position, whatever these last words may amount 
to, I have already said that I have considerable doubt as to 
whether a letter of this kind and under these circumstances comes 
within the [meaning of "movable property” as used in the 
Indian Penal Code. Assuming for the moment that it does, the 
next point which is to bo considered is whether the evidence 
has established that Harris dishonestly misappropriated or 
converted to his own use this letter. Proof of dishonest misappro- 
priation or conversion to the use of the accused is as essential 
an ingredient as any other ingredient for an offence under section 
403 of the Indian Penal Code. I have heard Harris, who 
conducted his wn case, and also the learned Government Pleader. 
I have also considered the evidence on the record. I have not 
to consider whether Harris converted the letter to the use of 
Mrs. Williamson. It must he a conversion to his own use, and 
the only evidence which hears on this rests upon the words used 
by Harris “ I attached the letter to my affidavit so as to improve 
my own position.” Had this been explained by Harris elsewhere 
in his statement, or had there been any evidence on the record 
explaining these words, the mat* er might have been different, 
I hold that these words standing by themselves are not sufficient 
to establish a conversion of the letter to the use of Harris. 

It mayJbe necessary to add something as regards dishonest 
misappropriation. With reference to this it is necessary to 
consider whether it has bteen established that wrongful gain or 
wrongful loss was intended 'to., be caused. With regard to 
wrongful gain-' it appears to we fr om the definition given in 
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section 28 of the Indian Penal Oodo that t( gam by unlaw ful 
moms ” is grin to Hams and th it, wo have not to considci gun 
to Mis. William jOU oi to anyone else. I am unable to hold that 
when Han is picked up tlie lcttci, ho h id any intention to cause 
wrongful gam within the meaning of section 23 of the Indian 
Penal Code, and I think it would ho sti etching the definition of 
wrongful loss if I were to hold tint Hams, by picking up tins 
lotfcoi and attaching it to his affidavit, which, accoi ding to him 
he wis then prepaung, and by keeping it afterwards until ho 
pioduced it m a court at Baieilly, was causing wrongful loss 
within the meaning of section 23 I hold it to be no part of my 
judgement that I should go, as the court below did, into the 
moial aspect of this case I have only to considci whether the 
offence of which Plains Ins been found guilty is established 
against him by the evidence. Holding that it is not, I set aside 
the conviction uid sentence passed *by the City Magistrate of 
Lucknow f , and duoct that the fine or any pirt thereof, if realized, 
bo retained to Harris. 

Conviction set aside* 


APPELLATE CIVIL. 


B&fo e Sp Ilemy h %dmds % Kwjht , Chief Justice, an l Justice Bv Piamada 
Ohm an Banc 

fcHEO PRASAD SINGH (J uegemen] bibtor) v PBLMNA E.UHWAB 
{Decree- bolder) * 

Civil JP/oeedme Code (l90b), section 104 , o d&i XXI, udes 90 and 92 , oide) 
XLIII, ) ule 1 (j ) — Execution of diuee — Sale m execution— Application to 
set aside sale rejected— Appeal, 

Under order XXI, lule 90, of the Code of Oi\il Procedure, 1908, an applica- 
tion may be made to sot aside a sale hold m execution of a deoree, upon the 
ground, amongst others, of fraud in the publication or conduct of the sale, 
and if this application is refused under iulo 92, an appeal lies under older 
XLHI, mlo 1 , clause (j) , but no second appeal is allowed from the ordei of the 
appellate court. 

The facts, so far as they aie material fox the pin pose of 
this repox b, wore as follows The respondent held a decree for 

sale against the appellant and his son, and m execution thereof 

» - - , 1 ■ , , , 

* J&i'fc Appeal Ho 77 of 3,917, from an order of G OlBadhwai. District 
3hdge of (Jhaiip'# % dated to 80th of March, 1917 
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brought half of the mortgaged property to sale and purchased it 
herself. The present appellant, alleging fraud m the publica- 
tion and conduct of the sale, applied under order XXI, mle 90, 
of the Code of Civil Procedure to have the sale set aside. The 
firsu couit granted the application. On appeal by the deciee- 
holdei, the Distuct Judge reveised the Munsifs oidei and 
dismissed the application. Against this ordei of the Dist.nct 
Judge, the judgement debtoi filed the present appeal m the 
High Court xnd headed it as a <c Fust Appeal from Oid< 1 ,” 

Balm Kamala Kant a Vavma* foi the le^pondmt, took a 
prelimmaiy objection to the 1 oaung of the appeal — 

No appeal lies fiom an oidei passed m appeal, setting aside 
or refusing to set aside a sile, on an application under order 
XXI, rule 90, of the present Code of Civil Procedure an appeal 
against oideis pabsml on such applications is allowed, as an 
appeal fiom an oidei, by clause (j) of older XLIII, rule 1, which 
is governed by section 104, subsection (1), cltuse (%). Sub« 
sectioi(2)of section 104, piolubits any second appexl. There 
having already been one appeal m this case, the piesent appeal 
does not he. 

The woids “oifiaud** did not occui m the coi responding 
section 811 of the old Code. So, undci that Code, it was held 
that applications to set a ide a sale, when they wei' based on the 
ground of “hand, ” eune undci section 24 4 (now section 47), 
and as accoidmg to section 2 of the Code the dcieimmxtion of 
any question within section 244 amounted to a decree, as it 
does even* now, a second appeal lay. The object and effect of 
adding the woids “ oi fraud 9) to lule 90 of oidei XXI of the 
present Code are to bake applications for setting aside a sale 
based on <c fraud ” out of the pui view 7 of the piesent section 47 
/ and to bring such appbcations also within mle 90 of order 
XXL That being so, no second appeal lies. 

Pandit Uma Shankar Baypai, foi the appellant, submitted 
that in, this particular instance the new Code of Civil Procedure 
had not effected any change m the law and referred, to cases 
decided when tbe former Code of Civil Procedure was in force in 
which it was held that a second appeal lay in cases of the nature 
of the present case. 
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Baba Ramala Ranta Farwict, was not called upon to 
reply. 

Richards, C.J., Banerji, J.:~A preliminary objection has 
been taken to the healing of this appeal on the ground that an 
appeal does not lie. The facts are these. The property of the 
appellant, who was judgement-debtor to a decree, was sold by 
auction. He made an application under order XXI, rule 90, to 
have the sale set aside on the ground of irregularity and fraud 
m the publication and conduct of the sale. His application was 
.allowed by the court of first instance; but on appeal to the 
lower appellate court that court allowed the appeal and dismissed 
the application. From the order of the appellate court the 
present appeal has been filed. Section 104 of the Code of Civil 
Procedure, sub-section (2), provides that no appeal shall lie from 
any older passed in appeal under the section. Clause ( i ) of 
sub-section (1) provides that an appeal shall lie from an order 
made under rules from which an appeal is expressly allowed by 
the rules Order XL1II, rule (1), clause (j), expressly provides an 
appeal from an order under rule 92 of order XXI. That rule 
refers to an order confirming or setting aside a sale. The order 
passed in this case was an older refusing to set aside a sale. 
Therefoie an appeal lay to tbecouib below under older XLII, 
rule 1, clause (j ) ; but, having regard to the provisions of section 
104, sub-section (2), no further appeal from the order of the 
appellate court lies to this Court. The present appeal is conse- 
quently nob maintainable, The learned vakil for the appellant 
refers to cases under the old Code of Civil Procedure in which it 
was held that an order made upon an application to set aside 
a sale on the ground of fraud, was an order under section 244 
of the Code, and therefore a second appeal lay. But the present 
Code has made an important alteration in this respect, and it 
provides in order XXI, rule 90, that an application may be made 
to set aside a sale on the ground, amongst others, of fraud in the 
publication or conduct of the sale. Under the present Code 
therefore an application may be made on the ground of fraud, 
and, if this application is refused, under rule 92, an appeal lies 
under order XLIH, rule 1, clause (j); hut no second appeal is 
allowed from the order passed by the appellate court. We 
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accordingly allow the preliminaiy objection and dismiss the 
appeal with costs. 

Appeal dismissed 


Befo e Si Umnj Rtchaids, Knight, Chief Justice, and Justice Si) 
JP/amada Ghai an Banerji. 

AMTUL HABIB (DEOHEE*Hor.DEB) v MUHAMMAD YUSUF 

(JUBSrMEHT-DEBTOR) * 

Civil Piocedwe Code (1908), o) de> XXIV , lules l, 2 and 3— Execution of 
decree— Payment of par t of dea etal amount into cow t— Affect of payment 
as i ega)ds running of interest on the decree . 

Where money is paid into couit by the judgement-debtor in satisfaction of 
a decree, interest on the decree will cease from the date of payment m propor- 
tion to the amount paid, although such amount may not an fact be the whole 
amount due under the deciee. 

The facts of this case were as follows : — 

A decree was obtained for dower for a sum of Rs. 5,000 with 
interest and costs, to be recovered from the estate of the plaintiff’s 
deceased husband ^in the hands of the heirs a The decree holder 
sought to execute her decree and was met vdth an objection that 
she herself being tfne of the heirs and entitled to one-fourth of the 
estate, the decree could only he executed for three-fourths of the 
amount. When making this objection the judgement-debtors 
deposited three-fourths of the amount of the decree, piincipal, 
interest and costs* This objection Was allowed in the couit of first 
instance. There was an appeal to the District Judge, who held 
that the decree being for Rs. 5,000, it must be executed for that 
amount. The High Court uphefd this ruling. The execution pro- 
ceedings then continued ; but the decree-holder claimed interest on 
the full amount of the decree up to the 14th of August, 1915, that 
is, until three months after the decision of the High Court. The 
judgement-debtors claimed that interest should not; be charged 
save on the difference between the amount which they had depo- 
sited in court and the full amount of the decree, that is to say, 
that they should be relieved from paying interest on so much as 
they had deposited from the date of the deposit. This contention 

* Second Appeal No. 1483 of 1910, flora a decree of J, H Ouming, District 
Judge of Salman pur, datod the 10 lb of August, 1916 , confirming a decree of 
Kalka Singh, Subordinate Judge of Saharanpur, dated the 38th of December, 
1916 . 
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found favour with both the courts below. The decree-holder 
appealed to the High Court. 

Mr. M . L. Agarwctla (with whom Mr. S. M. Yusuf JSasar) 
for the appellant. 

Mr. Nihal Ohand , for the respondent. 

Richards, 0. J,, and Bauer ji, J. : - This is an appeal arising 
out of execution proceedings. A decree was obtained for dower for a 
sum of Rs. 5,000 with interest and costs, to bo recovered from the 
estate of the plaintiff’s deceased husband in the hands of the heirs. 
The decree-holder sought to execute her decree and v as met with 
an objection that she her&olf being one of the h< iis and entitled 
to one-fourth of the estate the decree could only be executed for 
three-fourths of the amount. When making this objection the 
judgement- debtors deposited threu-fouj tli^ of the amount of the 
decree, piincipil, interest and costs This objection was allowed 
in the comt of first instance There wa i an appeal to the District 
Judge, who held that the decree being for Rs. 5,000, it must 
executed for tint amount The High Court upheld this ruling. 
The execution proceedings then continued; but the decree-holder 
claimed interest on the full amount of the decree up to the 14th 
of August, 19 L5, that is, until three months v tier the decision of 
the High Court. The judgcmenf-dobioi-» claimed that interest 
should not be charged save on the diff ixnce h ‘tween the amount 
which they lud deposited in court and the fuU amount of the 
decree, that is to siy, tint they should be relieved from paying 
interest on so much as they lud deposited from the date of the 
deposit. This contention found favour with both the courts 
below. The deeree-ho.lder com s hero in second appeal. The 
matter is not altogether free from difficulty. Order XXIV, 
rules (1), (2) and (3), provide that in th * case of a suit the defen- 
dant may pay into court sufii sum of money as he considers as 
satisfaction in full of the claim. Noti of the deposit is given 
to the plaintiff, who is entitled to draw the money out, whether he 
takes it in full discharge or not, and no iniere.L is allowed to the 
plaintiff upon the amount of the deposit, There is no correspon- 
ding provision as to payment out of court and the cessation of 
execution matters, but tlieie does 1 not a jem to be any 
WisM.tfy the same thing should not happen in execution 
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proceedings as in the case of suits. In the present case the plaintiff 
had admittedly a decree which could be executed for at least the 
sum which had been deposited by the judgement-debtors. We 
think that there can be very little doubt that if the decree-holder 
had asked the court executing the decree, and in which the money 
had been deposited, to pay out this money, at the same time 
stating that the taking of the mmeyout was without prejudice 
to the questions raised by the pending appeal, the court would 
have allowed the decree-holder to withdraw the money, just as the 
court would have allowed a p’aintitf in a suit to withdraw money 
deposited by the defendant, although the plaintiff does not take 
it in full discharge. We are borne out in this view by a circums- 
tance which happened in this very case. After the money had 
been deposited a third party who had a decree against the decree- 
holder attached a portion of the money which had been deposited in 
court and the sum was paid out without objection. To hold that 
the court is not entitled to pay money out to a decree-holder in 
part discharge of his claim in a case like the present would mean 
that the money deposited should lie in court of no use to either 
party, while all the time interest would be running up against 
the judgement-debtor in the event of the court deciding that there 
was a greater liability on foot of the decree. Even the decree- 
holder would not profit, because, if the case was eventually deci- 
ded against him, he would not have had the benefit of the money 
which had been deposited by the judgement-debtor. We think 
that in this case we ought to apply the analogy of the rules which 
relate to payment into court of money by the defendant in a suit, 
and that in this view the decisions of the courts below were 
correct and should be affirmed. 

We accordingly dismiss the appeal with costs in all courts. 

Appeal dismissed. 
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Before Sir George Knox, Acting Chief Justice , Mr, Justice Muhammad Bafiq 
and Mr, Justice Biggott, 

STAMP REFERENCE BY THE BOARD OR REVENUE * 

Act No. II of 1899 (Indian Stamp Act), sections 40 and 57— Instrument certified 
by Collector to have been duty stamped— Be ference by Chief Gonti oiling Bevenue 
Auihotity to High Cow t questioning correctness of Collectors decision— 
Jurisdiction . 

BMthatif a Collector has taken action under section 40, sub-section (1) 
(5) of the Indian Stamp Act, 1899, and, having received the deficient duty 
and the penalty imposed, has certified under sub-seotion (1) (a) that the 
instrument before him is duly stamped, the efiect of sub-section (2) is that 
the jurisdiction of the Chief Controlling Revenue Authority to refer to the 
High Court, under section 57 of the Act, the question whether such instiument 
is in fact sufficiently "stamped or not is ousted. Beference under Stamp Ad, 
section 57 (I) followed* 

This was a reference made under section 57 of the Indian 
Stamp Act, ,1889, by the Chief Controlling Revenue Authority 
for the United Provinces. The facts of the case appear fully from 
the following statement made by the Board of Revenue. 

“ (1) I am directed to refer the following case under section 37 
(1) of the Stamp Act, for the decision of the Hon’hle High Court. 
The case came to the notice of the Board while scrutinizing the 
monthly statement of cases of the infringement of the stamp law 
in Agra submitted by the Collector under Rule 204 of the Stamp 
Manual. 

“ (2) On the 13th of January, 1914, one Khub Chand and his 
sons executed a mortgage deed ... in favour of one Shankar Lai 
for Rs. 20,500 on a stamp of Rs. 205 mortgaging their proprietary 
rights in land together with their mortgagee rights in certain other 
immovable property secured by a mortgage deed, dated the 1st of 
May, 1909, executed in their favour for Rs. 16,000 by one Ganga 
Prasad. 

“ (3) On the 15th of February, 1916, Khub Chand and others 
sold a portion of the mortgaged property to the mortgagee, Shankar 
Lai, for Rs, 17,000 out of the mortgage debt of Rs. 20,500, the 
remaining preperty being left hypothectaed with the mortgagee 
for the balance of the mortgage money, namely Rs. 5,500 and the 


* Stamp BoIereEce in Civil Muec-llfnecus No 1 £0 oi 1PJ.7. 
(1) (1901),!. L. R., 26 Mad., 762. 



ALLAHABAD SERIES, 


VOL, £L.] 


129 


* 


interest on that sum . . . This deed >vas executed on a stamp paper 
of Re. 1 only. 

“ (4) On the 2nd of April, 1916, another sale deed § » * being 
virtually in lieu of the former, was executed by the said vendors 
in fovour of the same vendee in respect of the same property which 
had been sold by means of the sale deed, dated the 15th of Feb- 
ruary, 1916, for the same amount of consideration, viz. Rs. 17,000 
and on the same terms, the only [difference being that the sale 
of a house worth about Rs. 800, which house was mentioned only 
casually at the end of the body of the previous sale- deed, was in 
the new sale deed effected by means of express provisions made 
in the body of the deed itself. This second sale deed was also 
executed on a stamp of Re. 1 only. It was impounded by the 
Sub-Registrar of Agra and sent to the Collector of the district 
under section [80 (2) of the Stamp Act. The Collector held 

that the sale-deed 

Duty on Rs. 17,000 plus Rs. 300 on account Rs. , . 

of tie house, or Rs. 17,300 under art, 28, was not sumcient- 

B0 Minus 1 175 stamped and 

Duty on Rs. 17,000 representing the pro- that the deficient 

portionate amount of the mortgage money in , A , 

respect of the whole of which stamp duty has Stamp duty pay- 

already been paid under article 23, schedule 1, ^ } e amounted to 

read with section 24 of the Act , , . . 170 

Rs. 4 as noted on 


Net duty 
Duty paid 

Balance due 


the margin. He 
levied this defici- 
ent duty and 


penalty of Rs. 5 under section 40 (1) (b) of the Act. 


“ (5) In the first place no additional duty would appear to be 
due on account of the house worth Rs. 800, as its value is dearly 
included in the sale price of Rs, 17,000. The main question, how 
ever, is whether the Collector was right in holding that because 
the property sold (except the house) formed a part of the property 
previously mortgaged by the vendor to the vendee and on which 
duty had been paid already, the mortgagee was entitled to deduct 
from the duty payable on the sale-deed the amount of duty paid 
in respect of the mortgage under section 24 of the Stamp Act, It 
will be observed that only a portion and not the whole of the pro- 
perty ihortgaged under the deed of the 18th of danu&ry, 1914, was 
transferred to the mortgagee, would appear therefore that 
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the full duty of Rs. 170 in respect of Rs 17,000 was payable on 
the sale deed (In re Nirabai, Indian Law Reports, 29 Bombay, 
203) (I). If this view is correct, the B ard aie doubtful whether 
the realization of the additional duty can be ordered by 
them now. 

“ (6) The case is complicated and the decision of the Hon’ble 
High Courtis solicited on the following twopoiats. 

(i) Whether the second instiument of sale is correctly 
stamped with a duty of Rs. 5 as assessed by the Collector or 
whether it should be assessed to a duty of Rs 170 following the 
Bombay ruling. 

(ii) Whether the Chief Controlling Revenue Authority has any 
powers of revision under section 58 (l) of the Act over the action 
of the Collector under section 40(1) (a) and ( b ) or over his action 
under section 40 (1) (6) either before or after he has given a 
certificate under 42 (1). 

" (7) As regards the latter point attention is invited to Indian 
Law Reports, 25 Madras, 752 (2). It was held in that case that 
the Chief Controlling Revenue Authority has no such powers, 
though the learned Judges of the High Court constituting the 
Bench which dispostd of the reference held divergent views in 
the matter. ” 

The Officiating Government Advocate (Mr, F. Wallach) for 
the Crown : — 

The first point is, what is the amount of the stamp duty 
payable on the sale deed of the 2nd of April, 1916 ? But for the 
proviso to the explanation to section 24 of the Stamp Act there 
could be no loom for doubt that the amount of duty payable 
would be 1 per cent on the sale consideration. That proviso 
and illustration (3) contemplate cases in which the property sold 
is identical with that mortgaged. They are inapplicable where 
only a portion of the mortgaged property is sold ; In re Nirabai 
(1). Here, there is the further complication that another item of 
property which was never mortgaged has also been included in 
he sale, 

The second point that arises is whether the Board of Revenue 
m my power to refer the matter aftor the C Elector has decided 
(1) (W) l L, B* f ft) ton,, 3Q| t (2) (1901) I, h 25 Mad,, 752, 
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it and taken action under section 40 (1) ( b ) of the St imp Act, 
That section occurs in Chapter IV of the Act ; and under section 
56 (1) the powers exercised by a Collector under Chapter IV 
shall in all cases be subject to the control of the Board, The 
words used are “ in all cases.” If in any case coming before 
him under section 40 the Collector feels doubt as to what the 
correct decision should be* he may refer the cxse to the Board 
under section 56(2). If he does not feel any such doubt, he 
decides the matter himself and takes what he thinks to be the 
proper action. To hold that in the latter event the Board can- 
not, when the case comes to its notice, revibe the action of the 
Collector would be to nullify the ‘ control * conferied on the Board 
by section 56 (1), Under section 57 (1) the Board is entitled to 
refer to the High Court any case which has either been referred 
to the Board under section 56(2) or has “ otherwise ” ue*> in any 
way, come to its notice. Further, section 40 (2) interposes no 
difficulty in this case ; sub-section (2) refers only to certificates 
endorsed under clause (a) of sub-section (I) of section 40. Here 
the action was taken under clause ( b ) of that sub-section and the 
certificate could only be under section 42 (1). Certificates endors- 
ed under the last mentioned section are not mentioned in section 
40 (2), The ease of Reference under Stamp Act, section 57(1), 
was one under section 40 (1) (a), and it was pointed out that 
in case of a certificate under section 42 (l) the Board has 
the power to revise ; vide page 766. It is for this Court to 
express an opinion as to what would be the correct stamp duty ; 
it would then be for the Board to take any action in the 
matter that it might think fit. The question whether the 
Board can now take any steps to overrule the Collector's 
decision and levy any additional duty does not call for a 
determination by this Court. 

The Hon’ble Munshi Narayan Prasad Ashthana, for Khub 
Chand 

The present reference by the Board is ultra Iber^ip. 

no case pending before tbe Collector or the Board, ^h^iford 
“ease” in section 57 is to be interpreted as meaning a pending 
case and not a case which has been decided by the Collector and in 
which a certificatihas been endollld % him, I rely on the Wes 
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of Reference under Stamp Act, section57 (1) and Reference under 
Stamp Act, section 57, (2). Bhashyam Ayyangar, J., at pages 
758, etseqq of the repoit has, aftei an exhaustive treatment of the 
subject, shown that the Legislatuie did not intend to empower the 
Board of Revenue to reyise the action of a Collector who has given 
a certificate under section 40 (1) (a) oi section 42 (1), and that 
the right construction to be placed upon action 56 is that the 
Board cm control the powers of the Collector exerciseable under 
those provisions only before such powers have been actually 
exercised. Once they are actually exercised, the matter becomes 
final and there is no longer any “case” which may be referred 
under section 57. The power conferred on the Board by section 
56 is that of “ control ” which implies a thing being done or to be 
done and nob that which has already been done. The meaning of 
the word “control ” given in Stioud’s Judicial Dictionary, 2nd 
Editidn, page 397, and the cases cited therein show that the appli- 
cation of the word is confined to proceedings so long as they are 
actually going on The word signifies administrative control 
rather than judicial control Section 59 (2) also shows that the 
reference under section 57 contemplates that theie is a case to be 
disposed of, i e., a pending case. Section 42 (2) shows that the 
action of the Collector under sub-section (1) finally disposes of 
the matter. In cases under the Stamp Act the Collector acts as 
the agent of the Government for the purpose of deciding upon 
and levying the correct) amount of duty He holds an exactly 
analogous position under the Land Acquisition Act. Under the 
lattei Act the Government cannot question the correctness of an 
award made by the Collector, although a private party can do so. 
Similarly, under the Stamp Act there is no provision under which 
the decision of a Collector can be questioned if the Government 
thinks he has levied insufficient duty, although a private party 
can, under section 45, question such decisions. The decision of 
the High Court on this reference as to the correct amount 
of duty payable would be a mere brutum fulmen, for the Stamp 
Act provides no machinery under which the Board can now levy 
any additional duty or direct the Collector to do so, nor has the 
Collector any power under the Act to revise or review his own 
‘ »01) I. Ei. R, 95 Mud,, 752, (3) (1901) L I* &, SS M v3.„ 751, 
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decision and levy more duty. On the question of what is the 
correct amount of stamp payable on the sale-deed it is submitted 
that by the sale-deed “ property subject to a mortgage has been 
transferred to the mortgagee ” and the case therefore comes 
within the proviso to section 24. The lulmg in I. L, R., 29 
Bom , 203, becomes unintelligible where the mortgagor sells a 
part of the mortgaged property iu satisfaction of the whole mort- 
gage money or for an amount larger than the mortgage money. 
The case of Reference under the Stamp Act, (1) held that the 
inclusion in the sale deed of some property which was not inclu- 
ded in the mortgage was no bar to the operation of the provision 
to section 24. 

Mr. W. Wallaeh in reply: — 

The interpretation put upon the word “ control ” in the two 
cases cited in Stroud’s Judicial Dictionary is no guide to the inter- 
pretation to be put upon the word as it occurs in section 56 of the 
Stamp Act. Those cases were decided with special reference to 
the context in which the word was used in the particular and 
special Acts. “Stating a case, ” in section 57, means no more 
lhan stating a proposition which has arisen out of something 
which is already in existence. “In all cases”, in section 56, 
does not mean something like ei in all suits," but “in every ins- 
tance ” Sections 56 and 57 are independent of the subsequent 
sections and are not to be infceLpreled in the light of any expres- 
sion contained in section 59. In the case in 4 Bom. L. R,, 430, 
the whole and not a part of the mortgaged property was sold. 

Knox, A O.J. — This is a reference made to this Court by the 
Chief Controlling Revenue Authority. It is said to be made under 
the provisions of section 57, sub-section (l) of the Indian Stamp 
Act, 1889. It is not a case that was referred to the Chief Con- 
trolling Revenue Authority under section 56, sub-section (2). 
Therefore if it falls at all under section 57, sub-section (1), it 
must be deemed to be a case otherwise coming to the notice of 
the Chief Controlling Revenue Authority, In its order of refe- 
rence the Chief Controlling Revenue Authority states it as a case 
coming to the notice of the Board while scrutinizing the monthly 
statement of cases of the infringement of the Stamp Law of Agra 
* 11) (1902) 4 Bom,, L. R. 480. 
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submitted by the Collector under Rule 204 of the Stamp 
Manual. 

The point arises whether the record before us is the record of 
a case within the meaning of section 57, sub-section (1). The 
questions involved, so far as stamp duty is concerned, have been 
before the Collector of Agra under section 38 (2) of the Stamp 
Act. The Collector ha3 held that the sale-deed in question was 
not sufficiently stamped, that the deficit stamp duty payable 
amounted to Rs. 4. This deficit duty he had levied, together 
with a penalty of Rs. 5, under section 40, sub-section (1), clause 
(6), of the Act, We understand that the deficit duty and the 
penalty have both been paid. This is in accordance with the 
statement made by the Chief Control ling Revenue Authority. 
Presumably, therefore, the Collector has certified by endorsement 
upon the deed that it is now duly stamped. Under section 40, 
sub-section (2), this certificate is for the purposes of the Indian 
Stamp Act conclusive evidence of the matter stated therein. The 
case before the Collector has been fully decided and there appears 
to be no room for any further disposal in accordance with section 
59, sub-section (2) of the Indian Stamp Act. The very same 
point that is before us came before the Madras High Court. 
(See Reference under Stamp Act section 57 , reported in I, L. R., 
25 Mad., 752). The learned Judges before whom the reference 
came were divided in their opinion. Two of the learned Judges 
arrived at the opinion that section 57 of the Indian Stamp Act 
did not give the High Court jurisdiction, as there was nothing 
regarding which the High Court could be asked to pronounce 
judgement. The learned Chief Justice took a contrary view, After 
the hearing of arguments addressed both by the learned v aki l 
for Khub -Chand and the Government Advocate, I am of opinion 
that the view taken by the Madras High Court was the correct 
view and that this is not a case within the meaning of section 57. 
No definition of the word “ case” has been cited in the argumenb 
on either side and I know of no definition by the Indian Courts 
upon the meaning of this word. I find on referring to Wharton's 
Law Lexicon, 11th Edition, page 147, that the word “ case ” is 
defioedsas (1) a trial, (2) a trial involving some point of law so 
important as to be published in the Law Reports as a precedent. 
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This confirms me in the view I have taken and I would return 
this reference to the Chief Controlling Revenue Authority with 
the opinion that the matters referred are, under the circumstances, 
not within the jurisdiction of this High Court. 

Rafiq, J — I agiec. 

Piggott, J —I agree. 

Reference answered accordingly. 

APPELLATE CIVIL. 

Before Mi . Justice Piggott and Mr Justice Walsh, 

AKT BAM (Plantiff) v. UITHAH LAB and another (Defendants p 
Act Wo IX of 1887 (Provincial Small Cause Gout is Act J, schedule II, 
article 41 — Decree for maintenance against th ee pe son^ two of whom woe 
made liable only tn case of default by the th*rd~~Suuto t ecover poportionate 
amount of pay ments made —Suit cognizable by a Court of Small Causes* 

A decree was passed against three bi others for payment ol a maintenance 
allowance go the widow of a fourth brother deceased. It was, however, 
provided by the decree that one of the three. Ant Ram, should alone be prim- 
arily liable for payment of the allowance, and the others only in oasa of default 
being made by Ant Ram. Ant Ram, having made certain payments, sued to 
recover a proportionate pait thereof from the other brothers. Held that the buit 
was not one for contribution ; but was a suit cognizable by a Court of Small 
Causes Mavula Ammal v. Mavula Maracoii (1) and Bamaswami Bantulu y, 
Nw ayanmnoorthy Bantulu (2) followed. Fatima J^ibi v. 1 lamlda Bibi (3) re« 
ferred to. 

Ix this case a decree was passe Tin. 1910, against three brothers 
for payment of a maintenance allowance at the rate of Ks. 10 
per mensem to the widow of a fourth brother then deceased. 
But the court which passed the decree included in it an express 
direcoioa that one of the brothers, Ant* Ram, should alone be 
liable for the payment of the allowance, the liability of the others 
only arising in case of default being made by Ant Ram. Ant 
Ram, having paid the allowance decreed for some time, 
sued his brothers for recovery, as their proportinate shar^thereof, 
of a sum of Rs. 340 The court of first instance decreed the 
claim in full, but on appeal the amount decreed was considerably 

_ . t . r X ■*.. - 

* Second Appeal Ho. 149 of 1916, from a decree of R.O. Forbes, Subordinate 
Judge of Muttra, dated the 7th of December, 1916, (modifying & decree of 
Gaurx Prasad, Munslf of Mahabau, dated the 2?th of January, 1916, 

(1) (1906) IJj B„ 30 Mad*, m # (1900) 48A 

, - (3V:{19l6j 18, A.L,J.,te> 
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leduced Ant Earn thereupon appealed to the High Court. When 
the appeal came on for hearing a preliminary objection was 
raised to the effect that the suit was one cognizable by a Court 
of Small Causes and therefore no second appeal lay. 

The Hon’ble Munshi Narayan Prasad Ashthana , for the 
appellant* 

Mr. if. L, Agarwala , for the respondents. 

Piggott and Walsh, JJ. ‘.—This is a second appeal by a 
plaintiff, whose suit to recover from the two defendants, his own 
brothers, a sum amounting to Rs. 840, aftei having been decreed 
by the court of first instance, has been decreed in part only by 
the lower appellate court. The sum covered by this appeal is 
Rs, 190. On behalf of the defendants respondents a prelimininary 
objection was raised to the effect that the cognizance of this "appeal 
is barred by section 102 of the Code of Civil Procedure, We 
have to determine whether the suit brought by the plaintiff, Ant 
Ram, was or was not one of a nature cognizable by a Court of 
Small Causes. It was a simple claim for money to an amount 
falling short of Rs. 500, and therefore fell within the cognizance 
of a Court of Small Causes, unless excluded by some article in 
the second schedule of the Provincial Small Cause Courts Act, 
No. IX of 1887. There is really one article alone (article 41) 
about which there can be any substantial argument Some- 
thing has been said about articles 88 and 40, but they are so 
clearly inapplicable that we need not mention them further. On 
behalf of the appellant it is contended that the suit in question 
was a suit for contribution and that it was brought by himself, 
either as a sharer in joint property in respect of a payment made 
by him of money due from a co-sharer, or in the alternative 
made by him as a manager of joint property on account of the 
said property. As a matter of fact the question raised by this 
preliminary objection is one which we should have to consider in 
one form or another at the hearing of the appeal itself, because 
the only question decided against the plaintiff has been one of 
limitation, and in order to determine the question of limitation 
it would be necessary to determine the nature of the suit as 
brought. We have come to the conclusion that the preliminary 
objection must prevail, as the suit m question is not a suit for 
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contribution at all within meaning of article 41 aforesaid and can- 
not be held to be concerned with joint property within the mean- 
ing of that article. The somewhat peculiar circumstances out of 
which the litigation arises need not be gone into at length. The 
essential point is that a decree was passed on the 15th of Feb- 
ruary, 1910, against all the three brothers who wore parties to 
the present suit in favour of Musammat Basanti, the widow of 
of a previously deceased brother. The object of that decree 
was to secure to this lady maintenance at the rate jof Us. 10 per 
mensem chargeable on the whole of the property which had 
belonged to the father of the three defendants. In consequence, 
however, of certain antecedent circumstances which need not be 
gone into, the court thought fit to include in its, decree an express 
direction that the present plaintiff, Ant Ram, should alone be 
liable for the payment of the money. The consequence of this is 
that the liability of the property, and therefore the liability of 
the remaining defendants, could not come into existence except in 
the event of failure on the part of Ant Ram to comply with the 
terms of the decree. We do not think there is any getting away 
from the fact that, at the time when he made the payments which 
formed the basis of his cause of action, Ant Ram alone was liable 
to make them under the terms of the decree. No doubt, under 
the peculiar circumstances, the fact of his making these payments 
gave rise to an equity in his favour as against his two brothers, 
and this equity has been recognized by the decree passed 
in the courts below. The fact remains nevertheless that the 
suit as brought cannot be treated as one for contribution and 
therefore was not excluded from the oogizance of a Court of 
Small Causes. For authorities on this point it is sufficient to 
refer to two judgements of the Madras High Court, Mavula 
Ammal v. Mavula Maracoir (1) and Bamaswami Pantulu 
v. Narayanamoorthy Pantulu (2). We were referred in 
argument on the other side to a case of this Court Fatima Mbi 
v. Hamidu Bibi (3) ; but that case is fully reooncileabie with 
the Madras authorities, and indeed proceeds on the same prinei- 
les of law. What the learned Judge of _ this C^arfc who decided 
(1) (1908) 80 Mad., 313. (9) (?903) 14 480. 

, (S) (1616)18 A. L- 
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that case laid stress upon was that the liability which the 
plaintiff had satisfied was a joint liability as between himself 
and the defendants at the moment when the payment was made 
moreover, a liability attaching to a joint tenancy and therefore 
attaching to property jointly held by the parties to the suit. It 
was therefore a suit for contribution in the full sense of the word. 
We hold accordingly that no second appeal lies in this case 
and we dismiss this petition of appeal accordingly with costs. 

Walsh, J. — I entirely agree. One thing is quite clear that 
it is only suits for contribution of a peculiar and special character 
which are included in this exemption If what is ordinarily 
known as a suit for contribution was intended to be exempted 
nothing would have been easier than to say so. I think it must 
be taken that a litigant who wants to bring himself within article 
41 must clearly establish that his suit in every respect complies 
v ith the very precise definition. 

Appeal dismissed. 


REVISIONAL CRIMINAL. 


Before Justice Sir Pramada Char an BanerjL 
EMPEBOR v LIAQAH HUSAIN and others, * 

Criminal Procedure Code, sections 808 and 487 — Complaint — Summary dis- 
missal of complaint —Order fo further inquiry made without notice to 
show cause being given to accused. 

Held that it is not necessary to the setting aside ol an order under section 
208 of the Code of Criminal Procedure, where the parson against whom the 
complaint was made has never been called on to appear, that notice to show 
cause should be given to such person. Angan y, Bam Pirblmn (1) and Han 
Bass Sanyal v. Santulta (2) followed 

In thi|3 case a complaint was made by one Ganga fcjahai 
against Liaqat Husain and others charging them with offences 
under sections 842, 828 and 454 of the Indian Penal Code. The 
magistrate before whom the complaint was filed examined 
the complainant and ordered an inquiry under section 202 of 
the Code of Criminal Procedure by a magistrate of the third 

* ! * Bwision No, 850 of 1917, from an order of W, ff. Kirfcoa, 

„ Se$sibnsfudge Q* Aligarh, d^d the J5th of September, 1917. 

M U9i$* LI* 85 AIL, 78, (2) (1887; LL.B, 15 Oalo„ COS, 
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class. A report was made by that magistrate, and as a result 
of that report the complaint was dismissed under section 203 of 
the Code without issuing any notice to the persons against whom 
the complaint was made. Upon application made to the Sessions 
Judge, he set aside the order ol dismissal and directed that the 
case should be tiied by another magistrate Beioie making 
his order the Sessions Judge did not issue notice to the accused 
persons to show cause why the order ol dismissal should not be 
set aside. Upon the giound ol such omission the accused 
peisons applied in revision to the High Court to have the 
Sessions Judge's older set aside. 

Mr, 0. Dillon and Mr* 0, Boss Alston , for the applicants, 

Mr. 0 P. Boys , Mr 0. TF Dillon and Mr. J M Banerji, for 
the opposite party . 

Banebjx, J —The applicants in this case Mere charged under 
sections 342, 323 and 454 of the IndianPenal Code by one Qanga 
Sahai who filed a petition of complaint in the court of a magis- 
trate of the first class. The magistrate apparently after examin- 
ing the Gumpiainant ordered an inquiry under section 202 of the 
Criminal Procedure Code by a magistrate of the third class. A 
report was made by that magistrate and as a result of that 
report the complaint was dismissed under section 203 without 
issuing any notice to the persons against whom the complaint was 
made. Upon application made to the learned Sessions Judge, 
he set aside the order of dismissal and directed that the case 
should be tried by another magistrate. Before making his order 
he did not issue notice to the accused persons to show cause why 
the order of dismissal should not be set) aside. On the strength 
of this omission the present application for revision has been 
made and the only contention put forward on behalf of the 
applicants is that the court ought to have issued notice to them, 
and for not having done so its order ought to be set aside, It 
is conceded that the order of the learned Sessions Judge is not 
illegal by reason of his omission to issue notice, but it is ?irg^d 
that as the order was to the prejudice of the applicants, notice 
ought to have been issued. No doubt it has been held in thitf 
Court that when an order is made to the prejudice of an accused 
person^ it is desirable that he shoujd "be afforded an opportunity 
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of showing cause agamsfc the making of the order 3 but this rule 
has been held to have certain limitations* Where the accused 
person was not called upon to appear in the court below in the 
first instance and where an order was only made under section 
203, the issue of a notice was unnecessary. This was held 
by Mr. Justice TudbalL in Angan v. Ram Pirbhan (1)* 
The learned Judge observed:—^* In my opinion a notice to a 
person against whom a complaint is made is quite unnecessary 
where it is sought to set aside the summary order in a proceeding 
to which he was actually no party,” and he held that the cases 
in which a notice was necessary before an order could be made 
to the prejudice of an accused person were cases in which 
after an accused person was tried and discharged a further 
inquiry was ordered behind his back and without notice to him* 
A similar view was held in the Calcutta High Court by certain 
of the Judges who decided the case of JSari Pass Sanyal v. 
Sarittdla (2). In the course of his judgement Mr Justice 
Prinsep observed * u A notice certainly would not be necessary 
before an order to set aside an order of dismissal under section 
203 could be passed, since that order was not passed with 
a notice to the accused person or in his presence and therefore is 
probably unknown to him/' The learned Chief Justice made 
remarks to the same effect at page 617, In view of these autho- 
rities, from which I see no reason to differ, I do not think that 
the application is sustainable and that notice was necessary, I 
accordingly reject the application and discharge the order staying 
proceedings. 

Application rejected . 

Befoe Justice Sir Geo? g& Knox, 

EMPEROB v. LALJI a m others* 

Gnmiftal Pioeedure Coda, sections 101 f 125, 438 —S ecu? Up to bmp the peace — 
Adi)%sioft~ Jurisdiction of Sessions Judge and High Oowt, 

A Magistrate of the first class ordered certain persons to give security for 
keeping the peace. The persons to be bound oyer applied to the Sessions Judge 
to revise the order. The j Sessions 'Judge was of opinion that the applicants 
should not have been bound oyer and accordingly referred the case to the High 

^ * Criminal Reference, No* 10X4 of 1917, 

t $ d 9 h) *■ A 35 All,, 78. (2) (1887) I. h, R., 15 Onto , 608 



YOU XU] 


ALLAHABAD SERIES* 


141 


Court with a recommendation that the order should he set aside —-Held that the 
order having been passed by a Magistrate subordinate to the District Magis- 
trate, the record should, under section 125 of the Code of Ouminiil Procedure, 
have been laid before the District Magistrate to deal with the matter. 

Where a Code gives a particular court jurisdiction to act in certain matters, 
it is that court which should be applied to and not + he High Court Banarsi 
Das v Bartah Singh (1) referred to. 

This was a reference made by the Sessions Judge *of Bareilly 
in the following circumstances. Three persons were ordered by 
a magistrate of the first el ass under ecbions 107 et seqq of the 
Code of Criminal Procedure to give security for keeping the 
peace. Against this order the persons affected thereby applied 
in revision to the Sessions Judge. The Sessions Judge went 
into the reasons given by the magistrate for passing his order 
and came to the conclusion that the applicants should not have 
been bound over, and that the order of the magistrate ought 
to be set aside. He accordingly sent the record to the High 
Court with a recommendation that the order should be so dealt 
with. 

The parties were not represented 

Knox, J.— A magistrate of the first class in Bareilly ordered 
three persons to execute a bond for beeping the peace. The 
persons so bound applied to the Sessions Judge for a revision of 
this order. The learned Sessions Judge went into the reasons set 
out by the magistrate for passing his order and came to the con- 
clusion that the applicants should not have been bound over, and 
that the order binding them over should be set aside. He consi- 
dered that under the ruling Banarsi Das v. Partab Singh (1), 
this could only be done by reference to this Court, He has accor- 
dingly sent the case up with a recommendation that the order be 
set aside. The case before]me, however, differs from the case of 
Banarsi Das v. Partab Singh (1). In this*, last case the Dis- 
trict Magistrate had treated it as though it were an appeal and 
had cancelled the order of the lower court. It was held that the 
order of the District Magistrate was void as an order * passed 
without jurisdiction. There is no 'sign, 'however, that the ease 
before me is a ease of an appeal from an order of the magistrate 
of the first class. It appears to me that the District Magistrate 

(1) (1912) I, li. B., 85 AIL, 108. 
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has power a fc any time for sufficient reasons to be recorded in 
writing to cancel any bond for keeping the peace provided that 
the bond be one given in obedience to an order of a court in his 
district not superior to his court. In the present case the magis- 
taate who passed the older was a magistrate subordinate to the 
District Magistrate, and I agree entirely with what was said in 
the concluding sentence of this Court's judgment in Banarsi Das 
v Partab Singh (1), thus far, namely The matter is one con- 
cerning the peace of the district, and I think it advisable in the 
circumstances of the case that the recoid should be placed before 
the present District Magistrate so that he may examine it himself 
and see whether or not it is any longer necessary to keep the 
opposite party under his bond/ 1 I see nothing in the words con- 
tained in section 125 of the Code of Criminal Procedure to pre- 
vent the District Magistrate from cancelling the bond for reasons 
other than that the persons bound over can be released without 
hazard to the community or any other person. Where a Code 
gives a particular court jurisdiction to act, it has been held by 
this Court on several occasions that it is that court which should 
be applied to and not this Court* I decline to interfere, but 
direct that the record be laid before the District Magistrate in 
order that he may, if he thinks fit, deal with it under section 125 
of the Code of Criminal Procedure. 

Order upheld. 


REYISiONAL CIVIL* 


Before Mr Justice Muhammad Bafig. 

lQl7 DRIQPAIi SINGH (Plaintiff) v. KUNJAL (Defendant). 9 

December, 15. ^ IX of 1887 (Provincial Small Cause Courts Act), Schedule II, Article 

— 81— Suit for mesne profits of a grove -Juiisdiotion, 

Meld th&t a amt for recovery of mesne profits of a grove from which the 
plaintiff had been wrongfnly dispossessed is a smt the cognizance of which by'a 
Court of Small Causes is barred by article 81 of schedule II to the Provincial 
Small Cause Courts Act, 1887. Ptwadi Lai y* Imdad Husen (2) distinguished 
Sheo Bodh v. Surjan (8) followed. 

The pi untiff instituted in the Court of Small Causes a suit 
for the recovery of Rs. 80 on account of the wrongful use of his 

* * * Civil Revision No. 194 of 1917. 

^‘[1912) tL. R , 85 Alt, 103 (2) Weekly Notes, 1898, p. 10. 

[8,) 11918) 11 A. h. 3., 238, 
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land by the defendant, who had wiongfully taken possession 
of it and cultivated it. The Judge returned the plaint for 
presentation to the proper court holding that the case fell 
within article 31 of the second schedule of the Provincial Small 
Cause Courts Act* The plaintiff applied to the High Court in 
revision. 

Munshi Purmhotam Pas Tandon , for the applicant, conten- 
ded that the suit was cognizable by the Small Cause Court, The 
case is on all fours with the case of Kunjo Behary Singh v, 
Madlmb Glmndra Ghose (1) in which it was set out in the plaint 
that the’ defendant had dispossessed the plaintiff and it was against 
the defendant in possession that mesne profits were claimed. 
This case has been consistently followed by later Calcutta cases, 
A suit to recover damages on account of the wrongful eviction 
of the plaintiff from immovable property is not a suit falling 
within article 31 of the second sckedulo of Act IX of 1887, 
though the profits of the property may bo the measure of the 
damages claimed ; Prasadi Lai v. Imdad Husen (2), This is a 
Division Bench ruling of this Court and follow s the Calcutta Full 
Bench case. A later ruling of our Court is certainly against 
my contention, but in that case it does not appear that cither of 
the two eases cited above wore cited. Moreover, it is a single 
Judge case ; Sheo Bodh v. Surjan (3). 

Munshi Mangal Prasad Bhargava, for the respondent, was 
not called upon. 

Muhammad Bafiq, J» : — This is an application in revision from 
the order of the Small Cause Court at Fatehpur returning the 
plaint to be presented to the proper court. It appears that the 
plaintiff applicant sued to recover mesne profits of a grove from 
which he said he had been wrongfully kept out of possession for 
three years by the opposite party, The learned Judge considered 
that the claim of the applicant fell under article 31, schedule II, 
of the Small Cause Courts Act, and was not therefore cognizable 
by him. He accordingly returned the plaint for presentation to 
the proper eourfc. He is supported in the view of the law he has 
taken by a case "of this Court Sheo Bodh v. Surjan (3), $s 

(1) (1896) I. L. B., 83 Calc., 88* (2) Weekly Hotes, 1898, p. 10* 

(8) (1918) 
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also by several eases of the Bombay, and the Madras High 

Courts, For the applicant reliance is placed on the Full Bench 

Ruling of Kunjo Behary Singh v. Madhub Ghundra Ghose (1), 
Vt The view taken by she Calcutta High Court seems to have boon 
adopted by this Court about eighteen years ago m the case of 
Prasadi Lai v, Imdad Hitsen (2), The facts of that case are 
not quite the same as those of the present case, In the case of 
Prasadi Lai v. Imdad Emm (2), the plaintiff had sued for 
damages for wrongful eviction. In the present case the plaintiff 
is suing for the mesne profits of the property from which he was 
kept out of possession for three years, The case of Prasadi Lai 
does not apply to the present case, The application fails and is 
dismissed with costs, Let the original plaint be returned* 

„ Application rejected* 


REYISIONAL CRIMINAL, 


1017 

December, 1 5. 


[Before Mn Justice Tudball, 

EMPEROR t>, BAM SAHAI# 

Otiminal Procedure Code , sections 430 and W— Revision— Jurisdiction of 

High Gout t"~0>de> for prosecution gassed by District Magistrate instead 

of by Cotleclo acting as a Cow t of Revenue, 

r Ihe Collector of a district in deciding a Revenue appeal came to tho 
conclusion that a receipt filed in the case was not genuine. He took no 
action at the time as a Court of Revenue, hut subsequently acting as District 
Magistrate he held an inquiry into the matter of the receipt and sent the 
person whom ho thought to he concerned with tho making of the receipt to a 
subordinate magistrate for trial. Held that tho High Court had jurisdiction 
to mteifero in revision and that the order passed by the District Magistrate 
was ultra vires , 

The facts of this case were as follows . 

There was a lambardari case pending in appeal in the 
court of the Collector of Farrukhabad. The present applicant 
Ram Salmi had bear appointed by a subordinate court as 
lambardar and the opposite party had appealed against the 
order. The opposite party pleaded that Ram Sahai * was in 
debt, that his estate was burdened, and that he should not be 

^Criminal Revision No. 888 of 1917, from an order of 0, L Alexander, 
Dtelrioi Magistrate of Earrukhabad, dated tho 11th of October, 1917, 

jl) (1898) 1, Ii.B* 23 CWft, 884, {fy Weekly Notes, 1898, p. 10, 



VOL. XL, 3 


ALLAHABAD SERIES. 


145 


appointed. He pleaded that he had paid up a considerable part 
of the debt, and in order to establish it ho produced a receipt for 1917 — 
Rs. 450, dated the 20th of December, 1911, and beaiing on it a Empbbob 
one auna postage stamp which bore the effigy of King George V. Him Bahai. 
The Collector came to conclusion that the receipt was not 
genuine on the grouud that the stamp which was affixed to it 
was not obtainable in the district on the 20th of December, 

1911. Ram Sahai explained that the stamp had been affixed to 
the receipt a year after the execution of the document itself. 

The Collectoi came to the conclusion that Ram Sahai should not 
be appointed and he passed orders accordingly on the 5th of 
September, 1917. Under his order deciding the appeal he wrote 
the following older “ I propose to make further inquiry into 
the matter of the receipt as District Magistrate. I order that 
Kashi Ram, Indarjit and Jaisukh be summoned to my court on 
September 25th, and direct that Ram Sahai execute a bond in Rs. 

100 for his appearance on that date, ” A separate record was 
commenced, in the forefront of which there is a vernacular 
translation of this order, in which it is distinctly set out that 
Mr. Alexander, in his capacity as District Magistrate, was taking 
up this matter. He passed orders on the 1 1th of October, as 
follows : — “ Ram Sahai appears to be guilty of an offence under 
section 471 of the Indian Penal Code, and I send this record to 
Mr. MabaduO Prasad for necessary action together with Ram 
Sahai. ” 

Against this order Ram Sahai applied in revision to the 
High Court. 

Babu Satya Chandra Maker ji, for the applicant. 

The Assistant Government Advocate # (Mr. iZ, Malcommn) for 
the Crown. 

Tudrall, J.:— The facts of this case have one peculiarity about 
them. Briefly stated they are as follows. There was a lambar r * 
dari case pending in appeal in the court of the Collector of 
Farrukhabad, The present applicant Ram Sahai had been 
appointed by a subordinate court as lambardar and the, opposite 
party had appealed against the order, The opposite party plea- 
ded that Ram Sahai was in debt., that his estate was burdened, 

4nd that he should not be appointed. He pleaded that he had 
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must beset aside. I would point out that if the Collector of the 
district had taken action under section 478 of the Criminal Pro- 
cedure Code and had made a complaint, then this Court would 
have had no jurisdiction to interfere with his order. At first 
I was under the impression that Mr. Alexander had acted in hi 3 
capacity as the Presiding Officer of a Revenue Court of appeal, 
but I am faced with the clear statement in his order that ho is 
acting in his capacity as District Magistrate and not as a Collector. 
I therefore allow this application I set aside the older of the 
District Magistrate. It will be open to the Collector of the 
district to take any action which he may deem necessary in the 
matter according to law. 

Application allowed. 


EBYISIONAL CIVIL. 


Befo c M > . Justice Walsh 

In ths mattes oe the petition op BISHE3HAR NATH * 

Civil P raced m e Code (1908), order VI> rule 1 Proved we— Plaint —DisHne* 

t%on between signature of plamt and authorisation of suit*- Suit filed on 

behalf of a person in jail. 

Order VI, rule 14, of tlio Code of Givil Procedure, which requires a plead- 
ing to be signed by a party, is merely a matter of 4 procedme It is the busmers 
of the Court to see that this provision is earned out It is also the business of 
the Court to see that a suit is authorised by tho plaintiff. Tho authouty tor 
the bringing of a suit is a question of principle. But where a suit is duly 
authorized, the proper signing of the plaint is a matter of practice only, and 
if a mistake or omission has boen made, it may be amended at any time, 
Basdeo v. John Smidt (1), Bajil Bam v. Kate&ar JSfaih (2} and Chopper v. 
Smith (3) referred to. 

The mere fact that the signing of a plaint by or on behalf of a plaintiff who 
was m jail at the time might have involved a breach of jail regulations has 
nothing to do with the question of the validity or invalidity of the plamt. 

The facts of this case were as follows 

A suit was brought by one Ohajju Mai against Jas Earn upon 
a promissory note for Rs. 150 alleged to have been given by the 
defendant on tho 31st of December, 19i3. The plamt wag filed 

* Civil Revision No 17S of 1917. 

(1) (1899) I. L. R. # 22 All ,55, (2) (1896) I. X h &, 18 All., 396. 

(3) (1884) 26 Oh. D.* 700, 
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on the 22nd of December, 1916, and the claim* was for Rs» 21644, 
The written statement raised objection to the validity of the plaint, 
the main ground being that the plaintiff was in jail at the time 
the plaint was signed, and that it had been signed without permis- 
sion of the jail authorities having been first obtained as required 
by the jail regulations. Various witnesses were examined, but 
the one witness whom the Munsif refused to examine on this 
point was the plaintiff himself, although ho was in the witness- 
box. The Munsif appeared to consider that both the plaint and 
the mlcalatnama filed by the vakil who appeared for the plaintiff 
were documents of a highly suspicious nature, and that, if not an 
actual forgery, the plaint was at any rate signed in circumstan- 
ces which involved a breach of the jail regulations, and that the 
plaintiff's vakil was a party to these proceedings. He according- 
ly passed an order directing the vakil to show cause why he should 
not he committed to the criminal court under section 476 of the 
Code of Criminal Procedure, and also directing him to show 
cause why proceedings should nob be taken against him under 
section 14 of the Legal Practitioner’s Act, Against this order 
the present application in revision was made to the High 
Court. 

The Hon'ble Pandit Mali Lai Ne1mv } The Hon’ble Dr. Tej 
Bahadw Saprn, Babu Saiya Chandra Muherji and Munshi 
Qulmri Lai for the applicant, 

Mr. A>E. Byves , for the Crown. 

Walsh, J. : — 1 These are two applications by Bisheshar Nath, 
High Court Vakil, practising at Ghaziabad, against an order of 
the Munsif of Ghaziabad, which was really a judgement in a civil 
suit, (a) directing him to show cause why he should not be com- 
mitted to the criminal court under section 476 of the Criminal 
Proceedure Code, and also (6) directing him to show cause why 
proceedings should not be taken against him under section 14 of 
the Legal Practitioner’s Act. 

The circumstances of the ease are unusual, A suit was brought 
in the court of the Munsif by one Ohajju Mai against Jas Ram 
upon a promissory note alleged to have been given by the defen- 
dant on the 31st of December, 1913, for Rs, 150, with interest 
at Re. 14 per cent, per mensum. The claim was for Rs, 216-14, 
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only* The plaint was filed about the 22nd of December, 1916, 
and the claim would therefore have been barred in a few days. 

Paragraph 2 of the written statement alleged that the plaintiff 
was in jail, that the suit had not been presented on his behalf, 
and that the permission of the jail authorities had not been given 
to the plaintiff's signature* The following issue was framed s— 
I. Whether the suit was properly and duly Sled on behalf of 
the plaintiff and is maintainable or not. ” The Munsxf describes 
it as the most important issue in the case. 

Bakhta war Singh, brother-in-law of the plaintiff, was called 
and swore that he was asked by the plaintiff's wife, in consequen- 
ce of a letter written by the plaintiff from jail, to file the suit, 
and he accordingly instructed the apiolicanfc, Bisheshar Nath* 
Hardwarx Lai, the plaintiffs munim, called by the defendant, 
attempted to identify the plaintiff's signature, but he was not 
certain about it. A jailor was called by the defendants who 
contradicted the statement of Bakhtawar Singh that the plaint 
was signed by the plaintiff in the presence of the jail authori- 
ties, though he stated that about the date in question, two or 
three people called to see Chajju Mai who was at work outside 
the jail, and the signature might have been obtained in the 
jailor’s absence. 

These witnesses, whose evidence was recorded on the 14th of 
February and the 13th of April, are the only relevant ones upon 
the point as to the manner in which the plaintiff's signature was 
obtained. 

On the 19th of April, the plaintiff himself was put into the 
box and was asked the question “ Who signed the plaint in this 
case V 9 After a highly technical discussion about the onus of proof 
which I confess is beyond my comprehension, the question was 
disallowed. So that issue No. 1 was decided after the deliberate 
refusal to hear the evidence of the principal person concerned 
who was in a position to speak to it. To talk of forgery under 
such circumstances is of course out of the question. 

I will assume that the plaintiffs signature was appended so as 
to constitute a breach of the jail regulations. 1 will assume 
further, though it is by no means proved, that he did not write 
it himself, although he had authorized the suit, and that although 
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he might have authorised some one to sign bis own name, he 
was prepared, or badly advised, under a mistaken fear of the 
consequences of telling the truth, to commit perjury by swearing 
that a signature written by some one for him was written by 
himself. Theie is not, so far as I can see, in the absence of a 
repudiation of his signature by the plaintiff himself, a scrap of 
evidence of forgeiy, and nob a shadow of a suggestion in the 
evidence that the present applicant knew it was forged. 

The learned Munsif appears to have felt the difficulty himself. 
He says the signatures ol the plaintiff to the plaint and vakalat* 
Tiama were “ most probably forged.*’ He further concludes that 
the applicant was guilty of gross negligence in not concluding 
that there had been a bieach of the jail regulations. Ik is 
impossible to reconcile this finding with the ultimate conclusion 
that the applicant produced two documents in court which he 
either knew or had reason to believe were forged. Without 
considering whether the Munsif had jurisdiction to deal with any 
disciplinary question under the Legal Practitioner’s Act, or 
whether the occasion was one in which, in any event, he ought 
to have exercised the power given by section 476 of the 
Criminal Procedure Code, I hold that on the evidence before 
him the course which the Munsif took with the vakil, the 
present applicant, had no foundation in fact and was an un- 
warrantable abuse of his power, and an irregular exercise of 
jurisdiction. 

As, however, the julgement in this case raises several points 
of practical importance and the whole proceedings evidence a 
lamentable waste of judicial time, and a fruitless expenditure of 
costs, all of which apparently will fall upon one or another of 
these two unfortunate litigants, I think it desirable to deal with 
the other points raised. 

The Munsif h&j entered into a learned and exhaustive exami- 
nation of the Jail Manual and Regulations, Thess are wholly 
h relevant. He says they have the force of law. This does not 
mean that they alter the general law. A plaint signed ora 
suit authorized, by a man in jail, is just as good as any other 
plaint or suit, however many jail regulations are broken. The 
breach of regulations whether by the prisoner, his friends or 
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pleader, are matters for the Jail authorities, or the Local Govern- 
ment, or whoever has the duty of enforcing them or punishing 
their breach. They no doubt have the force of law, but they 
cannot destroy a cause of action or invalidate a plaint The 
second part of the second plea in the written statement which 
raised this point ought to have been struck out and no issue 
should have been framed thereon. 

Order VI, rule 14, which requires a pleading to be signed by 
a party, is merely a matter of procedure. It is the business of the 
court to see that this provision is carried out. It is also the 
business of the court to see that a suit is authorized by the plain- 
tiff. Of course if it is not, the suit ought to he dismissed and 
the persons responsible for it made to answer for their conduct. 
The authority for the bringing of a suit is a question of principle® 
But where a suit is duly authorized, the proper signing of the 
plaint is a matter of practice only, and if a mistake or omission 
has been made, it may be amended at any time. Sections 151 
and 153, which the courts below seem too often to ignore, were 
plainly intended for such cases. And the latter part of order 
VI, rule 14, enabling a person duly authorized by the party 
when the party is unable to sign the pleading himself to sign 
for him makes this clear. In the present case I see no reason 
why Bakhtawar Singh could nob have signed for the plaintiff. 
I delivered a judgement recently myself upon this very point 
where I endeavoured to make it clear. But there is abundant 
authority, if any were required, for such an obvious proposition; 
cf. Basdeo v. John 8midt (I) decided in this Court many years 

a g°* 

But the most unfortunate incident of the whole case is the pro- 
ceeding of the 19bh of April, when the plaintiff presented himself in 
the box, and the Mnnsif disallowed a most obvious, necessary and 
proper question. Why the Munsif did not then realize the posi- 
tion, and put an end to further waste of time and invite the 
plaintiff to sign the plaint and vtihalutnama then and there, I 
am at a loss to understand. The fact that a fresh suit would 
probably be barred by limitation would seem an additional reason 
for doing so. 
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1 have not thought it necessary to discuss the high technical* 
ties about the attestation of the vakalatnama. All defects might 
and ought to have been cured by the exercise of a little common 
sense, and may, in my opinion, still be cured if the suit is reman- 
ded or the court which hears the suit in appeal does what the 
Mxrasif might and ought to have done. Vide Rajit Earn v* 
Fatesar Nath (1). 

It cannot be impressed too often upon the inferior courts what 
Bowen, L, J , said in Cropper v, Smith (2) f< The object of 
courts is to decide the rights of parties, and not to punish them 
for mistakes which they make in the conduct of their cases, by 
deciding otherwise than in accordance with their rights* Courts 
do not exist for the sake of discipline, but for the sake of deciding 
matters in controversy 9 9 

Of course where it is sought to abuse the process of the court, 
or to overreach the other party by some fraud, it is another 
matter. 

It is to be observed that, although according to the Munsif a 
judgement the defendant admitted his signature to the note so 
that the onus was upon him, and the plaintiff gave evidence and 
the defendant did not, but relied upon a discharged servant of 
the plaintiff, the Munsif dismissed the suit on the merits. If he 
was right in so doing there was the less reason for this elaborate 
expenditure of time and money over a trivial matter of Rs* 200, 
The defendant and his representatives are partly to blame for 
thi* unfortunate miscarriage by having raised the question in 
their plea, apparently because the plaintiff, who was a former 
employer of the defendant, had been sent to jail. If there was 
a good defence to the suit, it was superfluous. If there was no 
defence, it was irrelevant to any question, unless the suit had 
not been authorized by the plaintiff. This, which is the sole 
question of importance, has not been decided at alb 

I will merely add that it would in my opinion be better, as a 
general rule, where the court has reason to think that there has 
been any breach of professional etiquette or any matter calling 
for the exercise of disciplinary powers, in the conduct of the 
pleader qr advocates in the case, to decide the merits, and reserve 

(1) (im)% Ei. IS All, 39a. (2) (1884) 36 Oh, D„ 700„ 
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any snob question for further consideration after the disposal of 
the suit. If there were no other reason for this course, and 
there are several in my judgement, it is in any case not a matter 
which concerns the parties, or one in respect of which they ought 
to be penalized either by prolonging the suit or increasing the 
costs. This case seems to have occupied the time of the court 
on six days, including the framing of the issues and the delivery 
of judgement, and lasted for more than six months I direct the 
order of the Munsif, so far as it affects the applicant, to be 
cancelled,, 

Order set aside . 


Befo) e M) Justice Walsh, 

In the matter or the petitions or KALKA PRASAD and others * 

Act Wo. XVIII of 1870 ( Legal Piaditioners 9 Act), section BQ—Touts—Procedure 
to be followed hy a court taking action under section 36-~Bevision— Statute 
5 and 6 Geo, V \ Oh. 61, section 107 ^Evidence— -Gnminal Procedure 
Code , section 117 (3). 

It is competent to the High Court to entertain an application in revision 
against an order passed by a District and Sessions Judge under section 86 of 
the Legal Practitioners ’ Aot } 3879, and this without invoking the aid. of the 
Government of India Act, 1915, section 107. In the matter of the petition of 
Madho Bam (1), In the matter of the petition of Kedar Hath (2), Bavu Sahib 
v. the Dish let Judge of Maduia (3) and Hari Charan Sircar v. the Hist) id 
Judge of Dacca (4) referred to. 

In a proceeding under section 36 of the Legal Practitioners’ Act, 1879, 
the court may properly api>ly, as regards the nature of the evidence adducible 
the provisions of section 117 (3) of the Code of Criminal Procedure. 

Where a person’s name has once been included in a list framed under 
section 36 tho mere fact that the exhibition of such list in any particular 
couit room is discontinued has no effect on the validity of the original order. 

At the instance of the Bar Association of Meerut the District 
Judge instituted proceedings under section 86 of the Legal 
Practitioners 5 Act, 1879, against several persons alleged to be 
touts, and on the 4th of May, 1917, he passed an order directing 
that the names of six* persons, Abdur Rahim, Xftikhar Husain, 
Nisar Ahmad, Rup Ohand, Abdul Karim and Kalka Prasad, 
along with certain others, should he posted and put on a list of 
touts according to the provisions of the section, The persons 

. * Civil Revision Ho. 170 of 1917. 

(1) (1899) I. L. B. t 21 AIL, 181 (2) (1908) I. L. R. r 31 All , 59, 

(3) (1903) I. U B., 26 59G» (4) (1910) 11 C. L, J., 513, 
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whose names are mentioned above applied in revision to the 
High Court against this order. 

Mr. A . P. Dube, and Babu Satya Chandra Mulcerjji, for the 
applicants. 

Mr. A. E Ryves, for the Crown. 

Waish, J These are four applications in revision made by 
six persons, Abdur Eahim, Iftikhar Husain, Nisar Ahmad, Eup 
Chand, Abdul Karim and Kalka Prasad against an order made 
by the District and Sessions Judge of Meerut on the 4th of May, 
1911, ordering the names of these persons with otherd to be 
posted and put on a list of touts under section 36 of the Legal 
Practitioners’ Act Although the cases of the various applicants 
are not precisely similar, I propose to deal with all of them in 
one judgement. 

The proceedings were undertaken by the District Judge at 
the instance of the Bar Association of Meerut, which had sat and 
considered the matter with great thoroughness and which sup- 
ported the complaint which they made against the system of 
touting by a large number of persons with a considerable body 
of evidence. 

The hearing of the case was spread over a considerable period, 
and the learned Judge devoted great pains to the performance of 
this difficult but important task. I have to consider in the case 
of each applicant to this Court how far he is entitled to complain 
of the order made against him. Before doing so, however, it is 
necessary to make one or two general observations. While 
exercising due care to see that each case is fairly made out by 
the evidence called, and is established in a hearing according to 
law, it is desirable to emphasize the great importance of this 
legislation both to the general public and to the legal profession. 
The Judge has used language none too strong, about the pests 
who perennially infest the courts. It is common knowledge that 
systematic touting is inseparable from a great deal of deception 
and imposition practised upon poor and ignorant litigants, whose 
interests are subordinated to those of the needy persons who 
prey upon their credulity. It is also inseparable from, unprofes- 
sional conduct on the part of those who employ touts. It is 
only by the vieilant efforts of bodies like the Meerut Bar 
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Association, and by strict enforcement of statutory safeguards 
that the poorer members of the public and the respectable 
members of the piofcssion can obtain protection. 

The nature of the evidence which may legitimately be ten- 
dered in such a caso does not really alrnii of much controversy. 
The learned Judge has In 1 1 that the recognized principles 
applicable in cases under section 110 of the Code of Criminal 
Procedure oi the “ evil livelihood ” section, are applicable here. 
This is clearly right. Indeed it was admitted at the Bar by 
both sides in this ease, which was well and temperately presented. 
The Statute says “ by general reputation or otherwise.” The 
former of those provisions clearly includes hearsay evidence 
which may be tested, when admissible, by cross-examination just 
as other evidence may be tested and challenged. The latter 
provision “ or otherwise ” is clearly intended to include all the 
ordinary modes of proof known to the law which might otherwise 
be said to have been impliedly excluded, such as personal observa- 
tion, evidence of conduct, admissions in conversation and the 
like, proved by first hand testimony. In this case almost every 
possible kind of evidence was given. I note that none of the 
alleged touts themselves gave evidence on oath, though I can find 
nothing in the Statute or m ihe general law to prevent their 
doing so if they chose. The Code of Criminal Piocedure is not 
applicable, and there seems no reason in good sense or in the 
general law to disentitle them to be heard on oath. It is not 
to be expected that direct evidence of a specific case of consider- 
ation passing between tout and employer can be forthcoming, 
except in the rarest cases. The ease quoted to me from the 
Punjab Record is not in point. The only evidence in that case 
was a letter of introduction which did not suggest remuneration, 
and might have been perfectly harmless. But it is a reasonable 
and legitimate inference of fact that if a man is shown to spend 
the greater portion of his working hours in canvassing and 
introducing clients to members of the profession he is not render- 
ing gratuitous service such as a casual friend or acquaintance 
may do. 

In my opinion revision may be entertained in such a case as 
this. It is/' a case in which no appeal lies."' I am aware that 
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the conlraiy view has been expressed by some Judges of this Court. 
In the matter of the petition of Madho Ram (1) the point taken 
was that the finding was against the weight of evidence. That is 
not a giound for revision, and therefoie if was not necessaty for 
the Court to decide more. I do not think that it is necessaiy to 
invoke the aid of the superintendence section m the Government 
of India Act, 1915, though if seems to have been held in In the 
matter of the petition of Redar Nath (2) that this was one way 
of questioning ordeis in this Court. There is no decision binding 
upon me, and I prefer the view taken in Bavu Sahib v. The 
District Judge of Madura (3), where the High Court interfered 
in revision in a similar case. The matter has been very fully 
discussed in Han Gharan Sircar v. The District Judge of Dacca 
(4) where it was hel 1 that the revisional jurisdiction could only 
be entertained in the fuitheiance of justice. 

These being the general considerations applicable I now 
come to the particular case of each applicant before me. In the 
cases of Rup Chand, Iftikhar Husain, and Abdul Karim there 
was ample evidence to justify the order. They were constantly 
seen to be taking clients about, one of them had taken away one 
case from one of the witnesses ; they had been seen to stop 
clients, hold them in conversation and apparently take charge 
of them. The evidence as to their general reputation was very 
strong. It was urged on behalf of Rup Chand, and I think one 
of the others, that the Judge had erred in refusing to send for 
files of eases which would have shown that they were legitimately 
engaged in litigation in which they or members of their family 
were interested. This might be so, but it would not negative or 
prove anything inconsistent with the other evidence called against 
them. The learned Judge was no doubt pressed for time to 
conclude inquiry before going on leave. He took the right view 
in assuming that these files would prove what they were alleged 
to show and that it was superfluous to prove them strictly because 
they would not alter his view. I see no reason to interfere with 
the decision in the case of these three applicants and I therefore 
dismiss their applications. 

(1) (1899) 1 , L. R., 21 All., 181. (2) (1908) I. L. R., 81 All., 59, 

(8) (1908) 1. 1>. R„ 28 Mad'., 598. (4) (1910) 11 0. L. J., 613. 
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The oases of Nisar Ahmad and Abdur Rahim stand upon a 
somewhat different footing, I have felt some doubt as to 
whether I ought to interfere even in their cases. I am not 
prepared to overrule the findings of the learned Judge on a 
question of fact of this kind, even if I had the power to do so, 
and it may be that I am stretching the levisional power of this 
Court in these cases by interfering at all 1 only do so because 
the evidence as recorded in the Judge’s note in these two 
cases is not very strong, and the Judge being admittedly 
pressed for time and having given reasons m their cases which 
are not entirely satisfactory, it is just possible that they may 
have suffered injustice by being, so to speak, swept away 
in the general cm rent against their co-defendants. Abdur 
Rahim had been in the employment for one year of Mr. Abdul 
Bari, a Barrister, against whom the complainants made no 
suggestion, but who had been temporarily absent from 
Meerut. Those who mentioned Abdur Rahim said very little 
about him, Muhammad Husain in cross-examination really 
spoke in his favour and mentioned that he had returned to 
Mr. Abul Bari’s employment. Gauri Prasad said little or 
nothing about him. Ghasi Ram mistook him altogether for 
another. 

As to Nisar Ahmad two pleaders wore called for the defence. 
One, with over three years' experience, spoke of him as being 
regularly in the employment, and constantly seen in the company 
of Mr. Zamir-ul-Islam, his employer. Mr. Abdullah Shah bad 
nothing to suggest against the latter, Bahai Singh and Ghasi 
Ram certainly gave positive evidence about his holding clients, 
Ramji Lai on the whole spoke in his favour. In these two 
cases the learned Judge’s reason, namely, that the evidence 
did not warrant him in rejecting the considered complaint of the 
Bar Association is not quite satisfactory, He must form an 
independent view of his own, though, no doubt, the opinion 
of the Bar-Association on a matter of general reputation is 
entitled to very great weight. I am not deciding that his 
conclusion was wrong. It is a question of fact of which he is a 
bettor judge than I. I merely hold that these two applicants have 
made out a case for further consideration and I remit their cases 


1917 


In the 

MATTES ON 
THE 

PETITIONS OP 

Kalka 

Prasad 

AND OTHERS. 



158 


THE INDIAN DAW REPORTS, 


[VOL. XL, 


1917 


Ik the 

MATTER OE 
THE 

PETITIONS 0^ 

Kalka 
PRASAD 
AND OTHERS, 


to the learaed Judge for consideration and for such final order 
thereon as he, on hearing any further evidence on either side or 
of the men themselves, sees fit to make. He can of course take 
into account the evidence already given. And in the exercise of 
my discretion I leave it to the learned Judge to decide whether 
in the cases of these men he will suspend the operation of the 
list until he is able to take up the further inquiry. Further 
than this I decline to interfere* 

The last case is the case of Kalka Prasad. This case has 
caused me some difficulty. The applicant was put upon a list 
in 1908 by the then District Judge of Meerut, the list which 
gave rise to the decision in I. L. R, 31 All., 59. The District 
Judge reports that he has repeatedly applied to have his name 
removed as it was impeding his chances of obtaining work in 
Delhi, but the District Judge of course had no material on which 
to act. The ^applicant undoubtedly wrote to the court on the 
9th of February of this year and received what I may accept as 
an official reply that no list of touts was then affixed. According 
to the learned Judge it was also* not affixed from the long yaca* 
tion of 1916 and afterwards, Jt is clear that the list ought to 
be exhibited, I think sub-section (3; means that the exhibition 
of the copy list, there referred to, is necessary to constitute a 
man a proclaimed tout, though it is not necessary for me to 
decide that point in this case. But upon further consideration 
I have come to the conclusion that the mere removal or failure to 
keep the Jisfc exhibited in the court of the District Judge of 
Meerut had not the effect of cancelling the list altogether, inas* 
much as it was by the order to be exhibited in all courts subor- 
dinate to the District Court, and its mere removal in one court 
out of many would not per se cancel the original order of 1 90S, 
The form, however, adopted by the learned Judge in this 
particular case has caused some embarrassment. He might have 
made a further list supplementary to the existing list of 1908 
and merely ordered his official to restore the list of 1908 to the 
place from which it should not have been removed* In that 
eyent the applicant would have had no grievance. As it is he 
]M the grievance technical though it may be, that his name has 
b#en included ha fv new list consisting of the old list and the 
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new names added together by the order of the 4bL of May, and 
before that was clone ho was given no opportunity of showing 
cause. In this case again I decline in my discretion to interfere. 
Though the applicant's name would not be properly upon the 
new list and ought to be removed, it is not improperly upon the 
old list The section gives the Judge the power, from time to 
time} to alter and amend the list, and under the circumstances, 
inasmuch as the present applicant is desirous of being heard and 
may be able to satisfy the learned Judge that if he had been 
given an opportunity of showing cause, his name would not 
have been included in the list of the 4th ot May, I think the 
learned Judge might well allow an application by Kalku Prasad, 
if he sees fit to make it, to have the list altered or amended by 
the removal of his name on the ground that whatever may have 
been the case in 1908 he is no longer a tout The result is 
that, though feeling some doubt in the matter, I dismiss the 
application of Kalka Prasad. 

Order modified 
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SURAJ NAJRAIN v RATAN LAL and two other appeals coffSQLiBAmj, 
[On appeal from the Court of the Judicial Commissioner of Oudk at 

Lucknow.] 

Hindu Law— Joint family— MitakJhara law— Managing member keeping 
accounts of joint funds and of Jits own self ‘acquired grope) ty in same 
account book— Entiles in such book evidence of intention to make self* 
acquired progeny joint— Bui chases made in name of soium Jaw out of 
funds so blended to provide Jar sonJnJaw— Statement to that effect made 
by manage t admissible as bdiig against his own interest— Benam deeds— 
Civil Fiooedwe Code , 1882, section 317. 

With respect to a Hindu joint family the law is that while it is possible 
that *a member oi the joint family can make sepaiate acquisitions, and keep 
moneys and property so acquired as his separate property, yet the question 
whether he has done so is to be judged by all the circumstances of the case. 

Where a member of a joint Hindu family at Lucknow, who had made 
considerable savings from his earnings as a ^pleador at Hardoi Where he was 
entrusted with the management of the joint family prpperfy at that plabe, 
eventually became managing member of the joint family at Lucknow, kept the 
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accounts of tbo joint property and of bis own separata earnings in one account 
book, and bad purchased properties m the name of bis son-in-law out of the 
sums entered in tbe account book. 

Held that by so blending bis private savings with receipts and payments 
on joint account, be showed an intention to make them joint propel ty, and 
they must bo presumed to be joint. 

But it did not follow that all purchases entered m the book weio made 
ior tbe joint family. As regarded tbe purchases m the name of bis Bon-m-law, 
bis statement that they were made to provide for tbe son-in-law was a state- 
ment against his own interest and therefore was admissible m evidence Such 
a statement together with tbe other evidence in the case was ^nfficiont to 
give the son-i li-l iw a title to the subject of such pin cbises as against the 
claim of tbe j nut family. 

Thbee consolidated appeals 5, 8 and 7 of 1 914 from judge- 
ments and decrees (BOfeh October, 1909,) of the Court of the 
Judicial Commissioner of Oudh, which reversed decrees (27th 
August, 1 90S,) of the Court of the Additional Judge of Hardoi, 

The facts of the case aio sufficiently slated in the judgement 
of the Judicial Committee. 

A. If. Dunne for the appellants contended that Ram Naram 
who, as found by both Courts in India, was the manager of the 
joint family had in his accounts so mixed his self-acquired 
propei ty with the funds of the family as to destroy its self- 
acquiicd chaiacter and make it joint, the burden of proof was 
consequently on him to show it was not joint. Lnximon Row 
Sadasew v. Mullar RowBajee(l) was referred to. The accounts 
showed that Ram Naram had not made any distinction between 
the income derived from his profession and the joint family 
funds. He also made a statement which supported the inference 
that the whole property was joint The purchases made in 
Ratan LaTs name must be presumed to be benami until it was 
proved they were not ; see Gopeehrisl Oosain v. Gungapermud 
Gosain (2) and Pranlcwhen Paul Chowdhry v Motkooramohun 
Paul Chowdhry (ft) The source from which the purchase 
money came was the test whether the purchase was benami or 
not : Dlmrm Das Pandey v. Shama Soondri Dibiah (4). Refer- 
ence was made to Lai Bahadur v. Kanhaiya Lai (5) which, it 
was submitted, governed the present case. It had not been 

(1) (1881) 2 Knapp, HO (3) (1865) 10 Moo X A., 403 

(2) (1854) C Mno. T A , fl 3 (4) (1843) 3 Moo. T A , 329 (240) 

(5) (1907) J. L. % 20 All ,244 L R , 34 I A , 05 
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proved by Ratan Lai that Ram Narain had made any such gift 
to him as alleged, nor to his own daughter, 

De Gruyther , K and B • Dube for the respondent contended 
that Ratan Lai’s method of keeping the joint family accounts 
did not amount to mixing his own self-acquired earnings with 
the joint funds so as to make them joint property. The account 
book produced only showed that he made all entries of sums 
received and expended in one book : other books which would 
have shown that his own and the joint funds were kept separately 
were not produced by the appellants. Lai Bahadur v, Kanhaiya 
Lai (1) was distinguishable, the members of the joint family 
there were a father and son, and there was one common stock. 
Ram Narain had absolute power to make use of his professional 
income in any way he liked, and he chose to expend it for the 
benefit of his daughter and her children in buying properties in 
the name of her husband Ratan Lai, These purchases, it was 
submitted, were not benami transactions. Gopeekrist Gosain V. 
Gungapersaud Gosain (2) was distinguishable on the ground 
that in the present case all the circumstances showed the inten- 
tion of Ram Narain that the beneficial interest in these properties 
should be enjoyed by Ratan Lai and his wife. Reference was 
made to Ohhoy Churn Mocker jee v. Punehanan Bose (3) ; Rajah 
Ohundernath Roy v. Ramjoy Mozoomdar (4); Nctwah Azimvl 
Ali Khan v, Jowahir Singh (5) ; and ITman Parshad \\ Gan 
dharp Singh (6), on which the respondent relied. 

Dunne replied, distinguishing the case of Ohhoy Churn Mocker* 
jee v. Punehanan Bose (3) on the ground that it was a case 
under the Dayabhaga law, and the property therefore belonged 
to the father, whereas in the present case the property was 
joint. The statement by Ram Narain in 1899 as to the gift to 
Ratan Lai was not admissible in evidence ; it was not against 
Ram Narain’s interest, and section 32 (8) of the Evidence Act, 
1872, was therefore not applicable. Both the Courts in India 
had held that section 317 of the Civil Procedure Code, 1882. 

(I) (1907) 1 L, R.. 20 Ail., 244 : 1».R, (4) (1870) 15 W. R., P. 0 o 7. 

84 I. A., 65. 

(3)5(1854) 6>Moo, Mu, 53. (5) (1870) 18 Moo. I. A , 404. 

(8) (1863) 1 Marshall's Rap., 564. (6) (1887) I. L. E5. # 15 Calc,, 20 B. f 

14 X, A„ 127. * 
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precluded the appellants from claiming the properties purchased 
at auction sales m the name of Ratan Lai : Bodh Singh Boo- 
dhooria v. OuneshOhunder Sen (1) and Sankunni Nayar v. 
Narayanan Nambudri (2) weie referied to. 

1917, January, 30th:— The judgement of their Lordships 
xv as delivered by the Lord Chancellor ■'Lord Buokmaster) :~~ 

In April, 1867, Bakhshi Bishnu Narain died, leaving 
four sons, whose names in order of birth are; Raj Narain, 
Ram Narain, Baklit Narain, aud Suraj Narain. The family 
was Hindu joint family, governed by the Mitakshnra law and 
possessing ancestral property Accordingly, upon his father’s 
death the eldest son, Raj Naiam, becime katta, and so conti- 
nued until his death in August, 1890 His brother, Ram 
Narain then succeeded and acted aa karta until his death 
in October, 1900 Dispute® then arose between Bakht Narain 
and Suraj Narain as to Bakht Naiam’s claim to be registered as 
karta and as to their rights and the rights of their respective 
sons in the joint family properties Some arrangement and 
reconciliation of this family quarrel, though one neither firm nor 
durable, seems to have beon etiected, but disputes broke out 
again with regard bo the property, and four suits were instituted 
on the'3rd’of November, 1903, by Bakht Narain, and a fifth suit 
in 1905 by Suraj Narain who claimed a half share in the entire 
joint estate These appeals are consolidated appeals in those 
suits, the question for determination being whether certain 
very numerous properties acquired since the death of Bakhshi 
Bishnu Narain are joint property. The appellants, who are 
certain members of the joint f unity, contend that they 
are The respondent, who is the «on-iu-law of Ram Narain, 
says that they are not. The Subordinate Judge decided in 
favour of the present appellants The Court of the Judicial 
Commissioner of Oudh reversed that decision. Hence these 
appeals. 

Raj Narain had no son Ram Narain also had no son, but 
had one daughter, to whom her father was much attached She 
married Ratan Lai, the respondent, who contends that the 
'disputed properties were either bought with his money or were 
UTO 12$ ti,B* 817 (829j, (3) (1898) X, $. R„ 17 Mad,, 283. 
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given Mm by Ram Narain, and ioi those reasons are his own, 
or, at any rate, are not joint property. 

The material facts that led up to this dispute are these 

From about the year 1864 to the year 1880, or, perhaps 
later, Raj Naiain practised as a pleader at Lucknow. In the 
year 1869 Bam Narain, who nas then 23 years old, left Lucknow 
for Haidoi, and from that year onwaids practised as a pleader at 
Hardoi. He was successful, and later in life became a rich man. 
Befoie 1890, while Raj Naram was lcarta, and after 1890, when 
Ram Narain was kaita, properties were acquired at Hardoi 
They were taken in various names— that of Raj Narain, that of 
Ram Narain, that of Ratan Lai, those of Ratan Lai and of his 
son Madan Mohan Lai and of other persons. The books of 
account of the family property were kept at Lucknow, where 
Raj Narain lived ; but Ram Narain, who was at Hardoi, acted 
as manager of the properties at Hardoi as well before as after 
1890, He bought properties at Hardoi, receiving, at any rate 
m one instance which is proved (that of the village Mabora), 
money from Lucknow to make the purchase, and he received 
income and made disbursements in respect of joint family 
property at Hardoi, But the purchases at Hardoi were made 
to a large extent not with joint family moneys, but with fees 
earned by Ram Narain in his practice as a pleader, and it is 
with these properties that these appeals are concerned. Under 
these circumstances their Lordships have taken as the first 
question to be answeied in order to adjust the frights between 
the parties this question 

Whether there is sufficient evidence to show that Ram 
Narain so blended his own property with the joint property as to 
make the whole joint property. 

In the Hindu joint family the law is that, while it is possible 
that a member of the joint family should make separate acqui- 
sition, and keep moneys and property so acquired as his separate 
property, yet the question whether he has done so is to be judged 
from all the circumstances of the case. The latest authority 
is Lai Bahadur v* Kanhaiya Lai (1). The facts there 
were thW in 1886 a partition of ancestral property had been 
(X) (11307) l L. k, 29 All., 2*6; L, R., 84 I. A*, 05. 
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effected between three brothers. The question arose in the case 
of one of the brothers who had thus taken his third share of the 
ancestral property. He had children. From the year 1852 
onwards he had earned money as an official of the Indian Educa- 
tion Department, which he had paid into the same banking 
account as moneys admittedly joint. The question was whether 
these earniugs were joint property. This Board held that they 
were. The dominant sentence in the judgement is as follows : — 

<* It is admitted tliat Durga Parbhad and his sons lived together as a 
joint Hindu family, and it is established that there was a considerable nucJeus 
of ancestral property in his hands after the partition. The onus was, there- 
fore, on the respondent to prove that his subsequently acquired property was 
his separate estate.” 

Their Lordships call attention to the fact that the person 
here spoken of as having ancestral properly “ in his hands ” was 
the' karfca. Down to 1890 Earn Narain was not the karfca. 
After that date he was. The decision, therefore, applies in 
strictness to the present case only from that date. Further, in 
that case the father was the karta and not, as in the present 
case, a brother. But in the facts to be presently stated their 
Lordships find that the decision has a very close application to 
the present case. 

The position with regard to the private earnings of Ram 
Narain is this ; It has nob been established 'that any circum- 
stances existed from which it could be inferred that there was 
any joint family estate in the separate earnings of the four 
brothers, and it must be accepted that the earnings of Ram 
Narain were moneys which he was at perfect liberty to use in 
any manner that he thought fit. At the same time, it would be 
quite consistent with the principle which regulates joint family 
estates that he should in fact have brought them into the joint 
property and made them part of the whole. The question is ; 
Has he done so ? 

There is really little or no direct evidence upon the point 
except the books of account that he kept, supplemented by his 
own verbal evidence in a suit that was decided in 1893. But 
this evidence is important, and, in their Lordships’ view, throws 
considerable light upon the true history of the case. The book 
of account that he kept,, apart from the books of a cloth business 
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carried on at Hardoi and admittedly joint property, and sepa* 
rate registers and accounts of each of the villages, was a book 
which appears to have been in the same form and continued from 
1889 down to the date of his death. It is not strictly an account 
book at all, but a booic in which is recorded from day to day 
various payments and receipts of money from diffeient sources, 
and undoubtedly it includes— and, so far as their Lordships are 
aware, it is the only book that includes— the receipts of his 
earnings as pleader and his private payments. For the year 
1876 the book has been placed in extenso in the record. This 
year has been selected as a typical year, and their Lordships 
have accepted it as characteristic of the accounts throughout 
the whole material period of time. In addition to receipts from 
his professional income, it shows receipts from several properties 
which are admittedly joint properties, and, although the hooks 
and materials were open for the respondents’ inspection, ami 
these books included the register of the villages admittedly 
owned by the joint family in the Hardoi district, it has been 
impossible to show that these entries do not include receipts 
from all the joint properties that were then under Ram Nauun’s 
management. The entries also undoubtedly show certain pay- 
ments of joint accounts, and in the case of the Mahora village 
they show the receipt of money from the joint family estate and 
its application in the purchase of this property. There are 
entries of revenue payments in respect of villages which were 
joint property ; of income received from such villages; of fees 
received for professional work as pleader ; of payments for the 
purchase of villages ~e.g., the village of Samrehta, which was 
acquired in the name of Raj Narain, the karta, in July, 1876; 
the villages of K^smundi and Backharwa, acquired in the name 
of Raj Narain in the same month ; the village of Masit, acquired 
in December, 1876, in the name of Ram Narain; of payments 
made to servants at Lucknow on account of their pay, and so on. 
The account may be called an omnibus” account, into which 
Ram Narain’s professional fees are carried in common with 
other items such as described, and from these mingled sources 
a balance is struck day by day, and the whole account is 
abstracted and summarised at the end of the year. The receipts 


1917 


SUKAOT 
N All AX ST 
V. 

RA'DAH LAIj, 


% 



THE INDIAN LAW RETORTS, 


[VOL, XL. 


10,7 


Sub a? 
Nabaih 

v 

Rat\n Lad 


166 

amount to Rs. 27,206-18-8, of which Rs. 2,8664-9 are fees, 
Rs, 12 are presents, Rs. 3,578-3-6 are income from “personal 
villages on account of village Mahora” and from “joint villages 
Rs. 2 819 0-3 are “from the account of the personal and the 
leased villages/’ and so on, On the other side, are “ purchases, 
Rs 1 6,Uo 6-14-0/ j among which the vilhges of Masifc, Samrehta, 
and Kasmundi are found As the result, a credit balance of 
Rs. 189-1-6 at the beginning of the year becomes a credit 
balance of Rs. 141-11-1 at the end of the year. 

Now there is nothing whatever to show that out of this 
account payments were from time to time transmitted to the 
joint family accounts that were kept at Lucknow, and this, in 
theii Lordships’ opinion, is a most material matter, because, if no 
such remittances were made, it follows that the balances that 
were carried forward from time to time and brought into 
account against future purchases were blended balances of Ram 
Naram's own earnings and of joint moneys and that they remain 
so blended throughout the whole period of time. It is quite 
true that, as time went on, other moneys were also entered i - 
these accounts which cannot be regarded as joint. There were 
moneys received from Kishan Lai and Ratan Lai, from his 
daughter, and, it may even be, from other sources, and it is 
urged that these moneys cannot possibly be regarded as blended 
with the joint family estate, and that therefore Ram Narain’s 
private earnings ought equally to he regarded as outside the 
joint property. Birt this argument is not conclusive, because 
these moneys, regarded as the moneys of Kishan Lai, Ratan Lai 
and his wife, were not the moneys of people sharing in the joint 
estate, and were incapable of being blended in the manner 
suggested and they would remain moneys for which Ram Narain 
would be liable to account; but Irs own means stood in a 
different position, and if their association with the joint family 
moneys in the account in the manner mentioned would be sufficient 
evidence of their being blended* „ the mere fact that other moneys 
were there also would not necessarily destroy the value of the 
inference. 

v The respondents had the means of showing before the 
|ubprd!^fce : Judge t t this system of account could he and was 
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explained, e g , that this was but an omnibus book and that he 
kept a separate joint property account. The respondents did 
not do so. The Subordinate Judge had all the books before 
him. Their Lordships have not. He concluded that the appel- 
lants were right. Their Lordships are not prepared to differ 
from him as to the effect of the books, all of which he saw and 
some of which their Lordships have seen. They have looked 
carefully to see what the Judicial Commissioners held on appeal 
as regards this pirt of the case. They express themselves as 
“ perplexed ” by the entii >s and founl it ef impossible to airive 
at any certain eonclusion as to the system on which these various 
account books were kept up.” Their Lordships are not prepared 
to stop at the point of perplexity. They think that the books 
blend Ram Narain’s professional earnings with his receipts and 
payments on account of joint properties, and thus afford evidence 
upon the question under consideration. 

A second and most important head of evidence is found in 
a deposition made by Ram Narain on the 5th of August, 1893. 
This was three years after he became karta. He says : — 

«* The money was o £ out family, putly on account of savings from my 
practice and partly from remittances fiom Lucknow. The sale- deeds are in 
names of Baj Narain and soma in my name too. 1 did not send any money 
m cash to Baj Narain from Hardoi. He never asked me to send.” 

And in cross-examination : — 

« Money was not sent from Haidoi, as property was being purchased there. 
The proceeds of sale of ancestral villages and other ancestral money were used 
In villages in this district and also m other work of the family. No profit was 
[sin] ever took place m our family* My father had four sons, viz., Baj Narain, 
eldest, myself, Bikht Naram, and Suraj Narain. We were all joint and all 
family property was joint. Partition never took place. One member of the 
family works as manager Baj Narain was manager and now I am manager. 
I, Bakht Narain, and Suraj Naram aie still joint,” 

Their Lordships cannot find that the Judicial Commissioners 
gave any effect to this evidence. It is plain and directly to the 
point, and they have found no answer to it. 

This conclusion, however, does not determine the case. 
Some of the properties that are in dispute are properties that 
were purchased in the name of the respondent* Ratan Lai, and 
it is still open to him to show that each of those transactions 
icpresented a gift from Ram* Narain to himself. This question 
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also Is singularly destitute of direct evidence, There is an 
undoubted foundation from which such an Intention could be 
readily assumed* Earn Narain was on terms of very close and 
Intimate affection with his daughter. She was his sole child, 
and the formal phrase Nurchasmi, under which he constantly 
referred to her, conveyed more than a formal meaning, Ratan 
Lai, his son-in-law, also shared his affection, and seems to have 
made considerable sacrifices in return. He allowed his wife to 
stay in her father's house, and in the disputes which divided the 
family he took the side of Ram Narain against his own parents, 
and, it is said, was therefore disinherited. Ram Narain undoub- 
tedly received from his son-inlaw moneys for pi ofi table invest- 
ment, and the suggestion that these moneys might be regarded 
as returned by the payment of certain household expenses is 
one repugnant to the best ideas and traditions of a Hindu family, 
and one which their Lordships wholly reject. It is therefore 
easy to infer that Ram Narain had many motives which would 
prompt him to make abundant provision for his daughter and 
her husband, neither of whom would in the absence of such 
provision have any share in his estate. 

But even with this presumption, the mere fact of purchases 
of properties in the name of Ratan Lai would not of itself be 
sufficient to show that they were intended as a gift, but their 
Lordships think that evidence is not wanting to make the 
inference complete, and that evidence* is contained in the state- 
ment of Ram Narain himself. Their Lordships are in entire 
agreement with the Subordinate Judge and the learnedfPtidiciai 
Commissioners in holding that the statement of Ram Narain 
made in 1899 is properly admitted in evidence. It was a 
statement which, whether the property was joint or whether it 
was his own, it was against his own personal interest to make, 
since in effect it declared that the properties there referred to 
were those of Ratan Lai ; nor do their Lordships see any reason 
why it should be discredited ; and if accepted, it furnishes sufficient 
evidence, taken in connection with the circumstances, to support 
the claim of Ratan LaL It is in these terms * 

M outlay required, to pay the arrears of revenue was provided 

fce and partly by Batau U. The profits will be enjoyed entirely 
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by him. I manage this estate for him and also bib other mmindaii in this 
district I have bought a lot of mmindari m hib name, m oidci to make 
piovision for him, as against my adopted son, who would be my hen/” 

Their Lordships do not think that this evidence and that 
given in 1898 are irreconcileablo. The former related to a period 
different from the latter, and it does not follow that they cover 
the same transactions. Upon the view which their Lordships 
have already expressed, Ram Narain did blend his own moneys 
with the joint family moneys, and purchased property in his 
own name and that of Raj Narain which must be regarded as 
joint estate ; but this does not necessarily lead to the conclusion 
that the properties purchased in the name of Rat an Lai were of 
fche same character. It is admitted that (here were abundant 
moneys coming from the private earnings of Ram Narain to 
furnish the consideration for these purchases and that he was 
at full liberty to use them for that purpose if he so desired. 
But if once the intention to buy them for Ratan Lai be accepted, 
as their Lordships think it must, there only remains the question 
as to whether these moneys had been so dealt with by Ram 
Narain before his purchase as to put it outside his power to 
gratify the intention of making the gift. The material before 
their Lordships does not lead them to this conclusion. Remem- 
bering that Ram Narain had full power to deal with his earnings 
as he thought fit, the fact that he blended those that were not 
otherwise used does not mean that every entry of a purchase 
in the book is an entry of a transaction so dealt with that it 
must be regarded as joint property. If, for example, having 
moneys of Ratan Labs in his own hands, he either by using his 
own moneys or by borrowing on his own account obtained the 
funds necessary for the purchase of the propeity in question, 
and such properties were bought with the intention of benefiting 
Raian Lai, the more fact that the transactions weie recorded in 
the books which also recorded the receipts of his own and the 
joint moneys would not prevent them being used for that purpose, 
and this view appears to have been taken by the Subordinate 
Jud^e; but if this be so, it appears to their Lordships to apply 
equally to purchases made with Ram Narairbs moneys alone, 
when once it is accepted that they were used with the intention 
of making a gift. The learned Judicial Commissioners appear 
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to think that, even assuming that they had been blended in the 
first instance, there was nothing to prevent Earn Narain from 
making this use of them, and there would appear to be some 
support for this view in the fact that similar joint moneys Tveie 
apparently used for the endowment of the claughfr r of Ikhal 
Naram, 

Their Lordships do n it, however, think it is necessary to 
rely on this circumstance. For leasons already given, they 
think that the gift in favour of Ratan Lai may be i egarde i as 
established so far, but <?o far only, as the properties are concerned 
m the Hardoi district, which were bought in the n ime of Batan 
Lai alone. 

There only remains one further point for consideration, and 
that affects certain propoities, Nos 1 —4 inclu&ivt, aid No 32 m 
List 5, which were purchased at auction at a m)o under order 
of the Court in the name of Ratan Lai Their Lordships verts 
satisfied that any claim to these properties by the appellants is 
defeated by section 317 of the Civil Procedure Oo r b 

Their Lordships will therefore humbly advLe His Majesty 
(1) that these appeals ought to be allowed in part > (2) that the 
decrees of the Court of the Judicial Commissioner of Oudh 
respectively dated (he 30ih day of October, 1909, and the decrees 
of the Court of the Additional Judge of Hardoi respectively 
dated the 27th day of August, 1908, as regards the following 
properties which have not been in question upon these appeals 
ought to be affirmed ; List V annexed to plaint in Suit 1 of 1908, 
Item 23, Mauza Gobardhanpur, 2 biswas ; List VIA annexed to 
plaint in Suit 1 of 1908, Item 1, houses and shops in Hardoi 
Khas j List VIII annexed to plaint in Suit 1 of 1908, Item 42, 
decide in suit of Pandit Ratan Lai v, Sripal Singh, and the 
business carried on in the cloth shop at Hardoi ; (3) that it ought 
to be declared that the appellants are also entitled to the follow- 
ing properties; List V annexed to plaint m Suit 1 of 1908, Item 
80, Kashmiri Bagh Sillaji, Item 31, half share of the land at 
P&kraj List VIA annexed to plaint in Suit 1 of 1908, Item 19, 
land at Suklapur, Item 20, land at Thok Khala, Item 21, Loud at 
Uncha,;. List VIII, annexed to plaint in Suit 1 of 1908, 
.34|4#^ against Pandit Rim Narain, Horn 3", ngrcementT 
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for costs ; (4) that the appellants’ claim to the remaining proper 
ties ought to be dismissed ; (5) that in other respects, except as 
to costs, the decrees of the Court of the Judicial Commissioner 
ought to be set aside; (6) that subject to the aforesaid declar- 
ations and modifications the decrees of the Court of the 
Additional Judge ought to bo icstored; and (7) that the parties 
ought to bear them o \n cos's of the^e appeals* 

Appeals jm fly a lowed and partly dismissed • 
Solicitois fo V e appellants • James Gray an<l Son. 

Moheiuors fot the respondents 2\ L 1 /bison and Co. 

J. F. W. 


A iff ANT RAm aeu/oihers (PeAiNrirFs) y t COLLECTOR of ETAH and 

QTFLKS (DEFENDANTS,) 

[On appc<? 1 fiom th Iiiq i Court of Judicature at Alhhabad,] 

Hmht L fio by of joint family who was 

noifathe » of the oihat viembe 3—Bvtden of woof of legal necessity fo > 
moi tgage — Wlwe no necessity proved the intend of such manage i not 
saleable %n an foi cement of mortgage — >Mo tgage only operative to the extent 
to which tun />i) { u age mon»y wa> jjrovol *o be necessary 
The moii^igj r l ■join* esr to m do by the manager of a joint family wbo 
is not the father of tin othci members of the family can only be justified so 
tax as it L wanned ‘or the ]oiat family pmpo^os. If the necessity cannot 
be established by direct evidence, it may he assumed if it can he shown that 
reasonable care was tikm to ascertain U Mich cncumtouanceb existed, and the 
fian^ei oc acted in good faith [s cfcion 98 of the Tiansfer of Property Act {IV of 
1889)] In either o» se the burden of proof lies on the person who claims the 

1 enefit of the mortage. Bhanya Chandra Dliui B^was v Jagat Kishore 
Achaijya Qhowdhwn (11 followed. 

Tncie was no diff umo* between the hurd« n of pi oof when it is defined to 
support a moitgige mad* 1 by a manrger of a junfc estate, and that which is 
required to suppOit the mortgage made by a widow who has only a similar 
limited power of disposition 

If the debt was not incurred ior family necessity, the interest of the 
manager ot the family with respect tomoitgage^ in she .amo province as that 
from which the present case has been brought, cannot be sold in enforcement 
of the mortgage. Lachhman Piasad v« Smnam Singh (2) lefened to. 

In the present case the mortgagee had only disch irged the burden thrown 
upon him of proving nec^uy for the died to the limited extent as held by the 
High Gourmand the security, therefore, stood only to the limited extent proved. 

* Present — Lord Booemaster, Sir John Edge, Sir WawuRR Phiddimorb, 
Bart, j and Sir Lawrence Jerkins.* 

(1) (1916) I. L, £., U Gale, 183 ; L R, 43 I. A., 249. 

081 (W17) I, L # B„ 39 All , 500 ; L.R„ 44 1 K 108, 
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AppkvL 87 of 1916 from a judgement and decree (11th of May, 
1911), of the High Court at Allahabad, which varied a decree 
(31st of May, 1909), of the Subordinate Judge of Aligarh. 

Thib appeal arose out of a suit brought by the respondents to 
enforce a mortgage, dated the 4th of September, 1894, made by 
Sheoraj Singh as manager of a Hindu joint family consisting of 
himself and his brother Maharaj Singh, and governed by the 
Mitakshara law. jBy the mortgage deed it was stated that 
Sheoraj had borrowed Rs. 8*000 in order to pay the Govern- 
ment revenue in respect of the villages hold by the joint family, 
and that he promised to pay that sum on demand with interest 
at the rate of Rs. 1-2 per cent per mensem. There was 
also a provision for the payment of compound interest at the 
same rate with half-yearly rests on default m payment of 
the «imple interest. The mortgagor hypothecated some of the 
joint family propeity (shares in villages held by the joint 
family) besides other property as security for the payment of 
the mortgage money. In February, 1907, some of the shares 
in the mortgaged villages were pub up for sale in execution 
of a money decree and were purchased by Raja Balwant Singh 
of Awa now represented by the Collector of Etah who was in 
charge of his estate. 

The defence of Sheoraj Singh was that {t at the Lime of the 
execution of the deed ho bad a pressing necessity to borrow 
money for the purpose of paying revenue owing to the pressing 
demand and through fear of the attachment ol the property he 
executed the deed sued on without thinking over the matter f 
and that the mortgagee taking advantage of his necessity got 
an exorbitant rate of interest put into the deed “ thereby exercis- 
ing undue pressure, ” 

The tnain‘defence of the other defendants (Maharaj Singh and 
others) was that as Sheoraj alone had executed the mortgage it 
could not be enforced against Maharaj Singh, and that there was 
no necessity for contracting the debt from which Maharaj had 
derived no benefit. 

-The Subordinate Judge found that the mortgage was enforce- 
able against the property of Sheoraj Singh and his brother, being 
|cnot property,, grid passed r decree for sale of the mortgaged 
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properly, and for recovery of I he whole sum claimed except a 
small amount of interest which he disallowed 

On appeal the High Oouit (Kabamat Husain and E. M D. 
Chamier, JJ ) varied the decree of the Subordinate Judge. The 

material part of their judgement was as follows 

« Sheoraj Singh was, it may be assumed, manager of the property of tho 
family, to which he belonged, and the mortgage is therefore enforceable against 
the family, to which he belonged, and the mortgage is therefoie enforceable 
against the family property so far as it is supported by actual necessity or, at 
all events, a reasonably credited necessity. The issue on this point fixed by the 
Subordinate Judge is i ather oimou&Iy woided. It runs as iollows Whether 
Uio Mahara] Singh benefited by the money lent and is liable to pay it ?’ Not- 
withstanding the language of the issue, it is cleai th it both parties understood 
what they had to prove, and that the plaintiffs set themselves bo prove that tho 
loan was contracted foi necessity The evidence shows J that of the sum 
advanced by Haikishan D^s, Rh, 918-13*9 were paid into Kasganj tahsil on the 
day on which the mortgage was registered on account of land revenue due on 
two villages belonging to the family of the moi tgagor It is also shown that on 
the same day Rs 779-7-10 were paid into the same tahsil on account of irriga- 
tion charges in ie&pect of two villages of the family and the revenue of a third 
village Beyond these two sums, there U no evidence of any necessity, nans 
theie any ovidence]that Harkishan Das made inquiries which led him to 
believe that there was an> necessity The mortgage is, therefore, enforceable 
only to the extent of Rs. 1,098-5-7. The question might have arisen as to 
whether the whole mortgage was not enforceable against the share of the 
morigagoi at all events But according to the Full Beuch decision in Chandra - 
deoSmqh v. Mata Prasad (1) as mterpieted in Kali Shanlm v Jtfawab Singh 
(2) the mortgage is not enforceable even as against the mortgagor’s share except 
m so far as it is supported by necessity. The Subordinate Judge, as already 
stated, has disallowed a portion of the interest, ITe says tbit it is uncommon 
to provide for compound interest with six-monthly rests. We cannot agree 
With him. Compound interest with six-monthly rests is not uncommon, nor 
is it necessarily penal, and inasmuch as it cannot be sard that the mortgagor 
was m this matter oveireached in any way, we see no reason why the 
payment of interest should not be enforced accoidmg to the contract. . 

ff The result is that we are of opinion that the decree of the conit below 
should be modified. In modification of that decree, we pass a decree m favour 
of the plamtifis respondents for Rs. l,b98-5-7 with interest at the rate specified 
in thehnortgage up to the date fixed for payment in the decree of the court 
below, and theieafter at the rate of 6 per cent pei annum.’* 

On this appeal, which was heard ex parte, B, Dube for 
the appellants contended that the evidence showed that the 
money was lent to the mortgagor on the faith of the repre- 
sentation made by him to the mortgagee that it was urgently 
(1) (1909) I h B., 31 All , 176 (2) (1909) I. L. B, All., 507. 
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needed for family necessity. It was also proved that the mort- 
gage debt was incurred for legal necessity. The recitals in the 
deed and the actual payments of the revenue made raised a 
presumption that the whole of the money was borrowed for neces- 
sity The absence of legal necessity was not raised in the plea- 
dings by the defendant Raja Balwant Singh, and should not have 
been made a ground of decision by the High Oouxt Reference was 
made to Banga Chandra, Dhur Biswas v. Jagat Kishore Aoha) j- 
ya Chowdhuri (11, Salm Bam Chandra v. JShup Singh (2) and 
Bachman Prasad v. Barnam Singh (8), but the recent cases, it 
v r as admitted, were opposed to the appellant’s contention. 

The judgement of their Lordships was delivered by Lord 
.Btjokmasteb 

The question raised in this appeal is as to the rights of 
certain mortgagees under and in i expect of a mortgage 
which was dated the 4th of September, 1894. That mortgage 
was executed by one Raja Sheoraj Singh, the manager of 
certain joint property held by himself and his brother, Maharaj 
Singh, and governed by the Mitakshara law. The mortgage was 
for the sum of 3,000 rupees, with interest at the rate of 1 rupee 
2 annas per cent per month, with compound interest and half- 
yearly rests. The mortgage affects three villages, and on the 
lace of it there is a recital that the money was lent in order that 
the mortgagor might pay the Government revenue. The oiiginal 
mortgagee is dead, and his representatives instituted the proceed* 
ings out of which this appeal has arisen for the purpose of enfoic* 
ing their rights under the mortgage desd A considerable 
number of defences weie raised by the different parties vho were 
made defendants to those proceedings, but for the puipose of the 
present appeal only one of those defences needs consideration, 
That defence is this ; that the property that v as moi tgaged being 
joint property, a mortgage could only be opeiative to the ‘extent 
to which the mortgage money was needed fox the necessitous of 
the joint estate. The learned Judge before whom the case was 
heard allowed the whole of the original mortgage debt to itand, 

(1) (1916) X Ii. R* 44 Odto, 183 z L R , 43 I, A > 249. 

M (1M) I- £, R., 39 All, 487. L. K>, 44 X A.,126 
(l|p| U L. 89 All., 600 ; h, R , 44 I. A., 1G8. 
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but reduced the rate of interest. The High Court, to whom an 
appeal was brought, has allowed the mortgage for part only of 
the original sum, namely, for the sum of 1,698 mpees, 5 annas, 
and has restored the full rights of interest which the moibgxgee 
possessed under the deed on that sum. 

The appeal from that judgement has been brought under an 
order made by the High Court, who thought that the appeal gave 
rise to two questions of importance, the first being: “ Whether 
the burden lies upon a mortgagee who takes a mortgage from the 
manager of a joint Hindu family governed by the Mitakshara law 
to prove that the debt was incurred for family necessity ” ; and 
the second . “ Whether, if the debt was not so incurred, the 
interest of the manager of the family, that is, of the mortgagor, 
m the mortgaged property could be sold in enforcement of the 
mortgage.” It is to he observed that the grouuds upon which the 
appeal was permitted do not include the question of considering 
whether, in point of fact, more than the amount allowed by the 
High Court had in fact been raised by way of necessity ; but 
this point has been argued and eonsideied by their Lordships. 

As to the first of these two questions their Lordships enteitain 
no doubt The mortgage of joint estate made by the manager 
of the propel ty, who is not the father of the other members 
of the joint family, can only be justified so fai as it is 
wanted tor the joint family purposes. If the necessity cannot 
be established by dueet evidence it may be assumed, if it 
can ba shown that leasonable care was taken to ascertain if such 
circumstances existed and the transferee acted m good faith (sec. 
38, Transfer of Property Act). In either case the buiden of proof 
lies on the person who claims the benefit of the mortgage There 
is no difference between the burden of proof when it is desired to 
support a mortgage made by a manager of a joint estate and that 
which is required to support the mortgage made, for example, 
by a widow who has only a similar limited po.ier of disposition 
In the case of Banga Ghandm Blmr Biswas v. Jagat Rishore 
Aoharjya Ohowdhuri (1), following previous decisions to the 
same effect, it was stated in perfectly clear and unambiguous 
terms that the burden of proving that such ^positions were 
(1) (1916) I. L. B., 44 Oslo., 186: L. R, 48 ’-I. A. 249, 
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lawful rests upon the persons who seek to claim benefits under 
them. The question, therefore, which the High Court thought 
needed consideration, so far as the burden of proof is concerned, 
must be decided against the appellants* 

As to the second point, that question, so far as it covers 
mortgages in the same province as the province fiom which this 
appeal has been brought, has also been decided since the judge- 
ment of the High Court, adversely to the appellants’ contention 
in a case to which their Lordships’ attention was called — 
Lachman Prasad v, Sarnam Singh (1). 

There remains only the point as to whether m this case the 
High Court were right in thinking that the mortgagee had only 
discharged the burden thrown upon him of proving necessity for 
the deed to the limited extent o* the 1,698 rupees. Now the facts 
with regard to that matter are these : — There were three villages 
that were the subject of the mortgage. The statement in the 
deed was that the money was needed to pay the Government 
revenue. What payments were made in respect of that revenue 
could easily be established by calling the proper witnesses, and, 
indeed, one such witness was called for the purpose of proving 
payments in respect of two of the villages, and he showed pay- 
ments to the amount for which the High Court has allowed the 
mortgage to stand The mortgagee cannot allege that the 
witnesses who could prove the necessity, on the existence of 
winch his security depends, are inaccessible, or cannot now be 
obtained through lapse of time or for other good reason. The 
proof could have been and ought to have been laid before the 
Court by the appellants, on whom the burden rests. That burden 
they have failed to discharge, and in their Lordships’ opinion the 
High Court was perfectly right in deciding that the security 
stood to the limited extent only of the necessity proved. They 
ivill therefore humbly advise His Majesty that this appeal should 
be dismissed. 

Appeal dismissed , 

Solicitors for the appellants : Barrow, Rogers , & N&vilh 

/. V, W. 

1^(191*?) 1, B. r 89 All*, 500 ; L, B,, 44 I, A„ 163* 
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Before Sit Ben y Btchaids, Knight, Chief Justice, and Mr Justice 
Muhammad Rafig. 

DEO NABVIN SINGH Am> OTHErs ( Defendants) v SITLA BAKHSH 
SINGH AND OTHERS (PLAINTIFFS).^ 

Act (Local) No II of 1 901 (Ag a tenancy Ad), sections 95, 177 (f)~~CivU 
and Revenue Gout is— Jmi*d%dion— Appeal* 

A party toasutma Revenue Court; cmnot, merely by formally raising an 
absolutely untenable ploia of jun&tLotion, remove the ciso from the Revenue 
Court to a Cml Court. 

In this case a suit was brought in a Civil Court to eject the 
present plaintiffs as trespassers. They thereupon raised the plea 
that they were not trespassers, but tenants of the then plaintiffs, 
On this the Civil Court directed them to file a suit in the Revenue 
Court to have their status as tenants declared. The present 
suit was accordingly instituted undei section 95 of the Agra 
Tenancy Act, An objection was taken to the jurisdiction of the 
Revenue Court, but it was overruled, and the Revenue Court 
proceeded to hear the case and pass a decree An appeal was 
preferred to the District Judge and cross-objections were filed by 
the other side. The District Judge entertained the appeal upon 
the ground that a question of jurisdiction had been decided, and 
passed a decree. From this decree the defendants appealed to 
the High Court, and the plaintiffs filed cross-objections. 

Munshi Sanbans Salmi , for the appellants. 

Mr. A. P. Dube » for the respondents, 

Richards, C, J,, and Muhammad Rafiq, J, This appeal 
arises under the following^ circumstances. The present defen- 
dants brought a suit in the Civil Court for possession against the 
plaintiffs as trespassers The latter pleaded that they held the 
land as tenants to the plaintiffs. The Civil Court thereupon 
made an order directing the defendants in that suit to institute 
within three months a suit in the Revenue Court for determina- 
tion of the question. This order was made under the provisions 
of section 202 of the Tenancy Act This suit was thereupon 

* Second Appeal No. 429 of 1915, from a decree of B. J. Dalai, District 
Judge of Benares, dated the 14th of November, 1914, modifying a decree of 
Bhagwati Dayal Smgh, Assistant Collector, First GHss, of Jaunpur, dated: the 
17 th of July, 1914, 
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instituted asking for a declaration of the nature of the tenancy 
under section 95 of the Tenancy Act, An objection was taken as 
to his jurisdiction to hear the suit, which he at once overruled. 
He then dealt with the suit and made a deciee. An appeal was 
preferred to the Distnet Judge and cross-objections filed by the 
oohei side The learned Distuct Judge entertained the appeal on 
the giound that a question oi jurisdiction had been decided He 
then dealt with the case on the merits. An appeal has boon 
preferred by the defendants and the plaintiffs have filed cross- 
objections In our opinion no question of jurisdiction was in 
reality decided by the Assistant Collector* In the first place the 
suit was brought m compliance with the Older of the Civil Court 
that a suit should be instituted in the Revenue Court. In the 
next place the suit was under section 95 of the Tenancy Act, 
which Act expressly provides that suits undei section 95 must be 
brought in the Revenue Court and no other. It was, therefore, 
ibsolultely absuid to contend that the Revenue Court had no 
jurisdiction to hear the present suit* It would be reducing matters 
to an absolute absurdity to hold that the defendants in a revenue 
suit could by loimally xatsing an absolutely untenable plea of 
jurisdiction, take every case from the Revenue Court to the 
Civil Court. We accordingly allow the appeal to this extent 
that we set aside the deciee of the learnel District Judge 
and remand the case to him with dnections to return the 
memorandum of appeal and the cross-objections for presentation 
to the proper court* Costs here and heretofore will be costs in 
the cause. 

Appeal allowed and cause remanded . 


Befee Mr, Justice Biggott and Mi, Justice Wahh , 

RABHE DAL (Defendant) v BHAWAHI BAM (Plaintiff) and 
MUSAMMAT BIDYA (Defendant}.* 

Bttydu law—3 accession— Emd a widow— Unchaskty in husband ** 
lifetime— Condonation by husbrnd 

Under the Hindu law, a widow is nob debarred from inheriting to hei 
husband on the ground that she had become unchaste m her husbands 

* Second Appeal Ho, 147 of 1916, from a decree of B, 0 Forbes, Sub* 
, iTudge of Muttra, dated the 15th of December, 1915, reversing a 

r Muusif oi Mahaban, dated the 18th of December. 
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lifetime, if the husband had condoned her unohasfcity. Gangadhw Pa appa 
Alurv. Yell'll hom Vvaswami SJmawaU (I) followed Matunginee Dabee 
v. Joyhallee Dahee (2) and Moni am Kohta v. Ken Kolitani (3) reteued to 

BalmakunD and Bhawam Barn, by caste Brahmins, were 
brothers, separate m estate. Balmakund died without issue in 
1911. His widow Musammat Bidya took possession of his 
property. In 1912 she sold a house which formed part of that 
property to Lala Badhe Lai. Bhawani Bam brought a suit 
against the w idow and the vendee for possession of the house on 
the ground that Musammat Bidya was unchaste during the life* 
time of her husband and, accoidingly, not entitled under the 
Hindu law to inherit. An alternative relief was claimed for a 
declaration that the sale would not be binding on the plaintiff 
after the widow’s death, The court of first instance found that 
about 1904 Musammat Bidya had run away from her husband's 
house with one Babu Lai and had illicit connection with him; 
that subsequently her husband condoned the offence and freely 
took her back in his house where she lived with him as his wife 
upto the time of his death ; and that she was neither outcasted nor 
treated as such. It was admitted, however, that since her 
husband’s death she had taken up an immoral life with Radhey 
Lai and had an illegitimate child by him. It was not found 
whether or not she had performed any expiatory ceremonies for 
the act of unchastity committed in 1904 The court held that 
the unchastity having been condoned by the husband she was 
entitled under the Hindu law to inherit hei husband’s property. 
As to the sale consideration the court found that a part of it 
was for legal necessity, and gave the plaintiff a declaratory 
decree in accordance with that finding. Both parties appealed, 
and the lower appellate court, while upholding all the findings of 
the court of first instance, was of opinion that unchastity during 
Ijter husband’s life-time debarred Musammat fe Bidya from inheri- 
ting the property and that the subsequent condonation by the 
husband was of no avail in removing the bar. The lower 
appellate court accordingly gave the plaintiff a decree for 
possession. The defendant Badhe Lai appealed to the High 
Oourta 

(1) (1911) L L> R., 36 Bom , 188. (2) (i860) 14 W, R,, A, OfJ* 23. 

(8) (18£0)I.LmR,B GJo., 773. 
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The Hon’ble Munshi Narayan Prasad Ashlhana > for the 
appellant : ~~ 

The authoritative writings of Hindu law-givers which make 
any mention of chastity in connection with the widow’s right to 
inherit are founded on the two following texts, quoted in 
Mitakshara . — Colebiooke’s Translation; Ch. II, section 1, § 6 : 

“ The widow of a childless man, keeping unsullied her husband’s 
bed and persevering in religious observances, shall present his 
funeral oblation and obtain his entire share (Yriddha Manu),” 
and ,f Let the widow succeed to her husband’s wealth provided 
she be chaste (Katyayana),” Although in the chapter dealing 
with the subject of exclusion from inheritance the Mitakshara 
does not enumerate unchastity by itself, i. e , apart from loss of 
caste that may result from it, as one of the grounds of exclusion, 
the courts have ascribed a binding character to these two texts 
and have accepted them as laying down that a widow who has 
been leading an unchaste life at the time of her husband’s death 
is disqualified from succeeding to her husband’s property. The 
texts aie applicable only with reference to the time when the 
succession opens out on the death of the husband ; so that, a 
widow who had inherited her husband’s property would not be 
liable to forfeit it by reason of subsequent acts of unchastity ; 
Moniram Koliia v. Keri Kolitani (1). Further, it has been held 
that a woman who at the time of her husband’s death has been living 
a chaste life is not disqualified from inheriting by reason of her 
having committed at some former time an act of adultery, if that 
act has subsequently been condoned by her husband ; Gang a- 
dhar Pamppa Alnr v. Yellw horn Viraswami ShirawaU 
(2) and Matunginee Dales v, Joykallee Babes (3). In ihe 
last mentioned case Markby, J., dealt exhaustively with 
the various texts and authorities relevant to the subject. 
According to Hindu texts unchastity is of different grades. Mere 
adultery is less heinous and is expiable; but, if followed by 
conception or child-birth or by loss of caste, it is regarded 
as of an aggravated type and as being inexpiable. No doubt 
the case might be different if the adultery in question 
W * WO) I* U 5 Oalo., 778, (2) (1011) I, X,. B., 88 Bdk, 138, 

(8) (1869) U W* A 0. L, 23. 
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were of the latter type. Here, the woman was nob only nob 
degraded or outcasted, but restored by the husband to the full 
status of a wife. Different questions might have arisen if the 
husband had altogether repudiated or abandoned her. The 
subject is discussed in Sirvya : Hindu Woman’s Estate: 1913 
Edm, pp. 37 to 39. 

Dr. Surendro Nath Sen, for the respondents 

The texts cited by the appellant, as well as other texts, for 
example, that of Vrihaspati, to be found in Sacred Boohs of 
the East, Yol, 33, Oh, XXV, sec, 49, p, 377, and that oi Prajapati, 
quoted in Viramitrodaya : Translated by Sastri : 1879 Edn., p 
133, emphatically make chasity a condition precedent to the 
widow’s succeeding to her husband’s property. And there is 
nothing in the texts to confine the inquiry as to her chastity to 
the time of her husband’s death ; on the other hand, the texts 
contemplate the whole of her married life. This is in accordance 
with the conception of marriage in Hindu Law, and with the 
reasons for the widow’s inheritance. According to the Hindu 
Shastras marriage is not a civil contract but a religious institution 
or sacrament ; it is a holy union for the performance of religious 
duties ; Golap Sastri : Hindu Law : 4th Edn,, pp. 85, 88, And 
one reason for the succession of the widow to her husband’s 
property is her competence to peiform the religious rites in honour 
of him and his ancestors. The estate of the husband may be 
taken only by a wife who is chaste and who is competent to perforin 
religious ceremonies conducive to the spiritual benefit of her 
husband ; Viramitrodaya : Ti anslated by Sastri : 1879 Edn., p. 
133, Unchastity which has not been expiated by the performance 
of purifying ceremonies renders the widow incompetent to 
perform religious rites for the spiritual welfare of her husband. 
The wife’s right to be her husband’s heir is founded on her 
fidelity and loyalty to him. It is her devotion to the husband 
that constitutes her to be the half of her husband, in which 
capacity it is that she inherits ; Golap Sastri : Hindu Law : 4th 
Edn , p. 865, Further, it is observed at page 367 of the same 
book that mere tochastity, when not followed by conception or 
loss of caste, is expiable anti cannot justify exclusion from 
inheritance, except! in the case of the wife, whose case stands on 
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a different footing altogether from that of other female relations , 
for, conjugal fidelity forms the foundation and is the sine qua 
non of her right of inheritance The case of Moniram Kolita v. 
Keri Koliiani (1) relied on by the appellants has no bearing on 
the present case; the question for determination there was not 
whether unchastity committed during the husband’s life-time 
debarred the widow from inheriting, but whether unchastity 
committed after the husband's death divested her of the estate 
that had already vested in her. The case of Oangadhar Parappa 
Alur v. Telln kom Viraswami Shirawale (2) is distinguishable , 
there, seemingly, the adultery was committed at the husband's 
express desire and the person who was setting up the uncha&lify 
of the widow was a stranger. As to the effect of condonation by 
the husband, the appellant has not cited any texts of Hindu law- 
givers in support of the proposition that such condonation makes 
an unchaste wife entitled to inheiit The texts which have been 
cited make no such reservation in favour of an unchaste wife. 
From what has been submitted above it follows that con- 
donation can make no difference to her position regarding 
inheritance ; for it cannot make her chaste who has been 
unchaste. The husband may toigive her and treat her kindly 
and suffer her to live with him ; but his condonation cannot 
remove her spiritual degradation and incompetence fox reli- 
gious rites. It is not a substitute for expiati m The stam of 
unchastity cannot be removed either by the husband’s previous 
consent or by his subsequent condonation. Where the marriage 
is essentially a matter of contract it rests with the husband 
either to divorce an erring wife and deprive her of all rights or 
to condone the offence and to continue or reinstate her in all her 
rights. As has been already submitted a Hindu marriage is 
different. The husband cannot divorce an unchaste wife and 
reduce her to absolute destitution, nor can he by condonation 
restore her to her full status. 

The Hon ble Munshi Namyan Prasad Ashthana , was not 
heard in reply. 

PloaoTT and Walsh, JJA—This is a second appeal arising 
out of the following state of facts. One Balmakund died as a 

(*> W. A, 0. J,, 23. (2) (1911} X, L, B*, 36 Bom., 138. 
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separated Hindu ; he was childless and left him surviving a 
widow, Musammai Bidya The latter performed the obsequies 
of her deceased husband and entered into possession of his pro- 
perty, including a certain house. She subsequently sold this 
house to one Radhe Lai, Thereupon the present suit was brought 
by Bhawani Ram, brother of Balmakund, impleading Musammat 
Bidya and Radhe Lai as defendants. Relief was sought in the 
alternative, either by immediate possession over the house in 
question, or by way of a declaration thal the alienation made 
would not bind the plaintiil' after the death of Musammat Bidya. 
The reason why the fir-,t relief was claimed was that the plaintiff 
alleged that Musammat Bidya, having been unchaste during 
the life-time of her husband, was not his heir at all under the 
Hindu law and was disentitled to succeed to any of his property, 
even with the limited estate of a Hindu widow. With regard to 
this allegation of unchastiby we have concurrent findings by the 
courts below, and these findings aie binding upon us m second 
appeal. Musammat Bidya was in fact guilty of unchastity 
during the life-time of her husband. She left her home with a 
paramour some eight years befoie her husband’s death; but her 
husband condoned the offence, forgave his erring wife and took 
her back into his house, where she lived with him as his wife 
durmg the closing years of his life and was so living at the time 
of his death. A point has been made in argument before us that 
there is no evidence of the performance on the part of Musam- 
mat Bidya of any of the expiatory ceremonies prescribed by 
Hindu law. It is true that the 1 ecord is silent on this point, but 
on the other hand, there is no allegation that Musammat Bidya 
was ontcasted in consequence of her conduct, or that any social 
penalty was inflicted on Balmakund by the members of his 
brotherhood on account of his having readmitted the erring 
woman to the privileges of wife-hood. On Ihese facts the court 
of first instance held that Musammat Bidya had succeeded to the 
estate of Balmakund with the rights of a Hindu widow. The 
learne 1 Muusif went into the question of consideration for the 
sale-deed in suit. The total consideration was Rs. 500, and the 
finding is that out of this Rs. 200 was spent on the due perfor- 
mance of ceremonies and observances in connection with the 
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funeral rites of the deceased. To this extent therefore the 
alienation was justified by necessity. The learned Munsif accor- 
dingly gave the plaintiff a declaration to the effect that the sale 
in favour ot Radhe Lai was not binding upon him after the death 
of the widow, except to the extent of a sum of Rs. 200. There 
were appeals by both parties, and that is the reason why we have 
two appeals now before U3, although in this Court both of them 
are preferred by the defendant, Radhe Lai The learned Sub- 
ordinate Judge has not dissented from the court of first instance 
on any finding of fact, but he had taken a different view of the 
law applicable to those facts. He hol'ds that the proved unchas- 
tity of Musammat Bidya disentitled her to inherit the estate 
of her deceased husband, and that this disqualification is in no 
way affected by the husband’s condonation or forgiveness. In the 
appeals now before us Radhe Lai only asks for the restoration of 
the decree passed by the court of first instance, and we have 
. nothing to consider except the question of law on which the two 
courts below have differed. There is no clear authority of this 
Court on the point, but there is a reported decision of the 
Bombay High Court which seems to go the whole length in 
favour of the appellant. This is the case of Gangadhar 
Pamppa Alur v. Yellu kom Viraswami Shirawale (1). It 
has beeu contended before us on behalf of the respondents 
that the facts of this case arc distinguishable from those now 
before us, and a similar contention evidently found favour 
in the lower appellate court. The suggestion is that the 
two cases are to be distinguished on two grounds, first, because in 
the Bombay caso the allegation of the plaintiff was that the 
unchastity 'there alleged had been committed during the husband’s 
life-time at his express desire /secondly, that the alienation in 
the present case is being contested, not by a stranger, hut by a 
brother of the deceased. There is something to he said in support 
of both these contentions, the report of the Bombay case being 
very brief and not making it clear beyond dispute what was the 
precise state of facts on which the court proceeded. It seems 
clear, however, that the argument of the learned Judges, in 
> which reference is made to a charge of unchastity brought 
(1) {1911} I, L. B., 80 Bom., 188 
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forward by mere outsiders, cannot be regarded as affecting the 
decision in the sense contended tor on behalf of the plaintiff 
respondent in the present case. In the first place it is by no 
means clear that the expression ‘ mere outsiders ” as used in the 
judgement of Beam in', J , means anything more than peisons 
other than the husband or the wife. A pare irom this, the learned 
Judge evidently conceived himself to be laying down a general 
principle of law which, unless affirmed, would leave it open 1° 
any person interested in the matter to deny on some futuie 
occasion the rights of a widow who had peacefully succeeded to 
the possession of her late husband’s property, by raking up some 
ancient scandal long antecedent to the date on which the inheri* 
tance opened. 

As regards the general question of condonation by the husband, 
it seems clear that the Bombay decision does not mean to lay 
down any distinction between an act of adultery committed with 
the previous knowledge and consent of the husband and a similar 
act committed behind his back, but covered by his condonation 
and forgiveness. Nor does it seem possible to lay down any 
valid distinction upon these linos. There is one other reported 
authority on the point which deserves careful consideration, 
namely Matunginee Dabee v. Joykallee Dabee (1). The actual 
point for decision in that case was the much controverted question, 
set at rest later on by the decision of their Lordships of the 
Privy Council in Moniram Kolita v. Keri Kolitani (2), as to 
the consequences of unchastity on the part of a Hindu widow 
after the estate had opened in her favour. The learned Judge, 
however, found it necessary to enter into an elaborate examina- 
tion of the entire question, and the result is that we find pro- 
positions of law laid down which have a direct bearing on the 
question now before us. Mr. Justice Market quotes an older 
case of the same Court as authority for the proposition that even 
adultery in the husband’s life time is not in itself necessarily 
sufficient to disentitle the wife to inherit. He goes on to explain 
his meaning by saying that, in his opinion, it is not the immoral 
act alone which in any case destroys the right, but the loss of 
■caste or degradation which may follow thereupon. 4 more 

(I) (1869) 34 w. B., A. 0. J.» 28. (3) (1880) I. L. R„ 6 Calc., 776. 
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important passage of the same judgement is to be found at page 
29 of the report, where the learned Judge quotes with approval 
the opinion of Babu Shama Gharan Sircar, to the effect that, “ the 
woman who is adulterous at the time when the succession opened, 
or who previously committed adultery which remained unexpiated 
by penance, forfeits her right to inheritance and maintenance, 
and not she who was previously adulterous, but ceased to be so 
and co-habited with her husband or expiated, or was about to 
expiate, the sin by penance before the time of succession,” The 
decision of Mr. Justice Markby was appealed against and we 
have in the same report the decision of a Bench of two Judges 
who decided that appeal Peacock, C, J., again referred to the 
words already quoted from Babu Shama Gharan Sircar's work, 
and quoted them with approval as embodying a correct statement 
of law on the point. These opinions seem sufficiently to cover 
the state of tacts now before us. It may be noted further that 
in the Privy Council case to which refei ence has already been 
made the learned Judges reproduced, with an expression of their 
approval, a portion of the decision of Sir Barnes Peacock above 
referred to. In the portion so quoted stress is laid upon the 
practical inconvenience which might result if it were held that 
any act of unchastity on the part of the widow, committed after 
the succession had opened in her favour, were to be treated as 
divesting her of the estate. It is obvious that a similar argu- 
ment from convenience may be relied on in support of the appeal 
now before us; for a decision against the appellant would involve 
this consequence, that a Hindu widow who bad been living in 
peace and harmony with her husband at the time of his death, 
and had obtained possession of his estate, might find her 
possession called in question years afterwards, on the evidence, it 
may be, of a spiteful or dishonest servant, on the strength of acts 
alleged to have been committed by her many years prior to her 
husband's death, Their Lordships approved of the remark that, 
although inconvenience woxild not be a ground for deciding a 
case like the present if the law were char upon the subject, it is 
an argument which may fairly be adduced under certain circum- 
stances** The arguments based upon ancient texts which have 
been relied upon an behalf of the respondent in the present case 
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are in substance the same arguments which were considered by 
their Lordships of the Privy Council, and rejected as unsatisfac- 
tory, when the question before them was whether a Hindu widow 
could be divested of the estate of her late husband by reason of 
acts of unchastity committed during her widow-hood. On the 
authorities, therefore, and on general grounds of public policy and 
convenience, we think that this appeal ought to be allowed We 
set aside both the decrees of the lower appellate court and res- 
tore the decree passed by the court of first instance. The order 
of that court as to costs will stand, but the defendant Radhe Lai 
will get his costs on the appeal filed by Bhawani Ram in the 
lower appellate court and also his costs in this Court. On the 
other hand Radhe Lai will remain liable for his costs in the appeal 
filed by him in the lower appellate court. 

Appeal allowed . 


Befo e M . Justice Piggott and Mr, Justice Walsh . 

SALAMAT-UZ-ZAMtN BEGAM (Defendant) v. MASHA ALLAH KHAN 

AND OTHEES (PLAINTIFFS)*. 

Act No, IV of 1885 ( Transfer of Pt opet ty Act ), section? 54*, 48 — Mutual sales 
of property effected by regide ed deed*— Subsequent ag cement to exchange 
portions of p opeHy sohl~~A<j> cement acted upon, but without execution of 
written instrum ent — Legal position of parlies 

In 1905, A by mean? of a duly registered deed, sold property X, with 
other property, to B, and B similarly sold property F, with other property, to 
A. Possession of items X and 7 was, howevei, not transfer red, and shortly 
afterwards A and B agreed to exobang a tho two properties. No deed of 
exchange was ever executed, but the parties remained in possession of the pro- 
perties in question from 1905 onwards. In 1915 ^ome of the heirs of B sued to 
recover property X from A in virtue of the sale deed of 1905. Held that in the 
circumstances the plaintiffs wore not entitled to recover. KurH Veemreddi v, 
Kurri Bapireddi (l) and Ghidamhara Ohetliarv. VaidiLnga Padayachi (2) dis- 
sented from Mahomed Musa v. Agho'e Kumar Ganguli (3), Blimbeth Maddison 
v. John Alderson (4) Sumsuddin Goolam Bumn v. Abdul Eusein Kalimud - 
dm (5), Karalia Nan 'Mai Mahomedbhai v. Mamuhhram Vahhatchand (B), 

* Second Appeal No. 442 of 191G, from a decree of Burga Datfe Joshb 
Pirsb Additional Judge of Aligarh, dated the 15th of December, 1915, revers- 
ing a decree of Kauloshar Nath Rai, Muugif of Buland&hahr, dated the 18th 
of September, 1915. , 

(1) (1908) U.B, 29 Mad., 338. (4) (1883) 8 A* 0„ 487. 

(2) (1913) X. L, K. # 88 Mad,, 519. (5) (1906) X. Iu R* 31 Bom,, ICS* 

(3) (1914) X, Lu m Gale * 801,* (6) (1900) I L. B-, U Bom-, 40Q, 
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Ram Bahhsh v Mughlani \Khamm (1\ Begam v. Muhammad Yaqub (2), 
Muhammad Tahb Husain v. Inayafo Jan (8), Jhamplu v. Kutramaiii (4) and 
Maung Shwe Goh v. Mating Inn (5) referred tq. 

Bt a registered sale deed, dated the 14ch of August, 1905, the 
appellant sold the zamin lari property in suit together with other 
property to Muhammad Ali Jan Khan. On the same date 
Muhammad Ali Jan Khan sold to the appellant by means of a 
registered sale-deed a certain shop together with some other 
property. A few days afterwards an exchange took place 
between the parties by a parole agreement, and by virtue of it 
the zamindari property m suit and the shop went back to their 
respective former owneis No written instrument of exchange 
was executed. Possession of the pioperty in suit remained all 
along with the appellant ; Muhammad Ali Jan Khan had effected 
mutation in his iavour of the other property purchased by him 
under the deed of the 14th of August, 1905, but not of the property 
in suit. The shop remained in the possession of Muhammad Ali 
Jan Khan, and after his death in 1910, was sold, on the 21st of 
February, 1911, by his heirs. On the 4th of August, 1915, the 
heirs of Muhammad All Jan Khan brought a suit for recovery of 
possession of the property in suit vn the basis of the sale-deed of 
the 14th of August, 1905. The court of first instance held that 
the transaction of exchange set up by the defence was proved, and 
the suit was dismissed. The lower appellate court held that as a 
matter of fact the exchange had taken place but that, as it had 
not been effected by a registered instrument, the exchange was 
invalid, and on that finding decreed the suit. The appeal to the 
High Court came up before a single Judge who remanded an issue 
as to the valuation of the property in suit and of the shop, respec- 
tively, at the time of the sale-deeds of 1905* The finding 
returned was to the effect that the value of each was over 
Ks* 100. The case was then referred to a Bench of two Judges. 
Maulvi Iqbal Ahmad, for the appellant ; — * 

Section 118 of the Transfer of Property Act read with 
section 54 of that Act no doubt requires that an exchange of 
properties of the value of Rs. 100 or upwards must be made 
(1) (1908) I. L. R., 26 All,, 263* (8) (1911) I, L. 38 AIL, 683* 

(Bj (1894) I. L. R., 16 All , 344, (4) (1917) I. L. R«, 39 AIL, 696, 

(6) (1916) X R*, 44 Calc., 542. 
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by a registered instrument. But the absence of a registered 
instrument would not necessarily entitle the plaintiffs to a deeiee. 
In this case according to the findings arrived at by the courts 
below the arrangement was carried out by the parties and 
complete effect was given to it. The acts of the paities based 
on and in accordance with the arrangement ai rived at between 
them would cure the defect ot want of a registered deed of 
exchange. Equity would not allow a Statute to be made an 
instrument of fraud ; HaUbury : Laws of England, Vol 13, p. 
75. Equity will support a transaction though clothed imperfectly 
in legal forms where the agreement has been acted upon by the 
parties ; Mahomed Mum v, Aghore Kumar Qanguli (1). I am 
also supported by the case of Jhamplu v. Kutramani (2). 
Further, the plaintiffs are not entitled to the relief claimed, 
because having transferred the shop to a person who is a bond 
fide purchaser without notice, they are not in a position to restore 
to the defendant that for which the property in suit was ex- 
changed ; for, he who seeks equity must do equity. 

Dr. 8. M • 8ulaiman, for the respondents : — 

The provisions of section 54 of the Transfer of Property Act 
are imperative Consequently, the exchange set up by the 
defendant was not effective in law and the proprietary right in 
the share in dispute continues in the plaintiffs and did not pass 
to the defendant. The plaintiffs are therefore entitled to a 
decree for Ipossession of the property. Where the words of a 
Statute are clear and unambiguous no equitable considerations 
ought to be allowed to modify them. To hold that an oral 
agreement acted upon by the parties can. take the place of a 
registered instrument as required by section 54 would render 
that section nugatory. It will also lead to insecurity of title and 
open the door to perjury and fraud ; Kurri Veerareddi v. Eurri 
Bapireddi (3) and Chidambara Ohettiar v. Vaidilinga 
Padayachi (4). The principle that equity considers that as done 
which ought to have been done has no application if in the result 
it defeats the express provisions of the law ; Sumsuddin 
Ooolam Hmein v. Abdul Susein Kalimuddin (5). 

(1} (39X4) L L,. 42 Calc*, 8QL .(*> (1906) I. L» R, 29 Mad., 386. 

(2) (19X7) I* L. 89 All,, 696. (4) (1918) L L* it, 88 Mad., 619. 

' 4 J5) (X906) LL.E,, 81 Bom., 365, 
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Maulvi Ig&aZ Ahmad, was heard in reply. 

Walsh, J.—The facts of this case as found in both courts are 
simple, but the question of law is one of some importance. By 
a duly registered sale-deed, the defend in t , Musammat &alamat*uz- 
Zamin, about the 14th of August, 1905, so ] d and transfer i\d to one 
Muhammad Air Jan Khan winter 1 lia ) the two and half biswansis 
of land now in suit. On the same date Muhammad Ali Jan Khan 
by another duly registered sale-deed, sold and transferred to 
Musammat Salamat-uz Zimin (inter alia) a certain shop in 
Bulandshahr, The value of the shop on the said date has been 
found to have been Bs. 125, and the value of the land now in 
suit; has been found to have been Rs, 100. Shortly after these 
two sale-deeds, Muhammad Ali Jan Khan and the defendant 
verBally agreed to i e-transfer or to exchange these two pro- 
perties which each had thus purchased from the other, and each 
remained in possession of what had originally been transferred 
by the deeds Neither purchaser had any property in the 
district in which the property oiigmally transferred to him by his 
deed was situate, and, although it is not found, and therefore is 
not mateiial to any "point we have to decide, it is probable that 
the original inclusion of the two properties in the deeds of sale 
was only with the object of defeating, or technically complying 
with, the registration law. From the dale of the agieement 
to re-transfer, or exchange, the two remained in possession of 
the original properties, and treated them as their own Muham- 
mad AH Jan Khan was a mukhtar. He obtained mutation of 
the other properties pui chased by him from the lady, but not of 
the land now in suit. He died about five years afterwards, and at 
the date of his death the shop which he had agreed to take back 
in exchange, being still in his possession, was treated as part 
of his inheritance, and in February, 1911, was sold by his heirs 
to his widow, with the rest of his property in lieu of dower. In 
fact every thing was done as regards the property in suit and 
the shop which it was agreed to exchange for it, as though the 
exchange had been formally carried out, as it ought to have 
been, by a registered instrument under sections 118 and 54 of 
.Transfer of Property Act (IV of 1882), except that there 
af a m -kind on either side. The plaintiffs^ who 
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are some of the heirs of Muhammad Ali Jan Khan and who sue 
in that capacity, now claim the land originally sold and transfer- 
red to him by the said deed. Both courts below are in agree- 
ment as to the facts above stated The first court dismissed 
the suit. The lowe appellate court reversed this decision upon 
the ground that the exchange was "not valid,” or in other words, 
that there was no transfer by a registered instrument and no 
delivery of possession The question which we have to decide 
is whether under the general principles of law in this country 
a transaction of this hind, so acted upon by the parties, has 
become effectually binding upon them, in spite of the fact that 
the provisions of sections 54 and 118 have not been complied with. 

This question turns upon the further question whether the 
dicta of the Privy Council in Mahomed Musa v. Aqhore Kumar 
Ganguli (1) apply to this and other similar cases. In England 
if the question arose unefer the analogous case of the Statute of 
Frauds, and the contention was that no interest in the land 
had passed, because the contract not being in writing, did not 
comply with the provisions of the Statute, the plaintiff’s position 
would be quite untenable As to this the law has been well 
settled since Maddison v Alder son (2), where Lord Selborne 
wrth the concurrence of the other members of their Lordships’ 
House said that in a suit founded on performance, or part 
performance, the defendant (in Ibis case the plaintiff) is “ really 
‘ charged ’ upon the equities resulting'from the acts done in 
execution of the contract, and not (within the meaning of the 
Statute of Frauds) upon the contract itself, If such equities 
were excluded, injustice of a kind which the Statute cannot be 
thought to have had in contemplation would follow.” 

The case in the Privy Council above mentioned arose out of 
some mortgage transactions of 1848, and 1871, respectively. 
Differences arose between the parties, A suit was brought and 
a compromise was reached by which the mortgage debts were to 
be paid off and the properties were to he legally conveyed by the 
mortgagor to the parties entitled to them in certain shares, A 
decree was made that the suit was decided in terms of the 
compromise and struck off. No conveyances were executed in 

' tl) l It. B„ 4a Oslo., 801 (817- 18.) (2) (1883) 8, A 0,, 48?.* 
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completion of the contract of compromise, nor was the compromise 
registered. But it was acted upon by the parties for a period of 
fiom 30Tio 40 years The Privy Council held that, though the 
compromise and decree taken together might be considered 
defective or inchoate as a validly concluded agreement, the acts 
of the partres had been such as to supply all defects, It was 
strongly contended that the document of compromise being 
unregistered was inadmissible, that oral evidence was - inadmissible, 
that there had been no transfer, and that the acts of the partres 
conferred no brtle In the judgement of their Lordships, delivered 
by Lord Shaw, it was pornted out that at that date no written 
conveyance ius required by the law of India, and that the Transfer 
of Property Act, 1832, drd not apply But “ in view of the 
argument stiongly pressed upon them their Lordships think it 
right to say," that “ the laws of Indii and of England follow the 
same rule” and, following the principle of Maddison v. Alderson 
(1), '• equity will support a transaction clothed imperfectly in 
those legal forms to which finality attaches after the bargain 
has been acted upon.” 

In my opinion this is an authoritative statement of the law 
binding upon the courts in India, and applicable to the case, as 

I he tacts have been found now before us. Its binding effect can 
only he questioned in so far as it can be shown that there is 
some express statutory enactment inconsistent with it, and not 
present to their Lordships’ mind In my opinion section 54 is 
not inconsistent with it and, moreover, it must have been present 
to their Lordships’ mind The defendant in this case is not 
relying upon a document of transfer, but upon the complete 
performance of a contract for sale by exchange. 

Of the most recent authorities in this country, m which this 
question of principle has arisen, there are some in which the view 
of the Privy Council has clearly been acted upon, and there are 
none which suggest any special feature of the law of India which 
would appear likely to have affected their Lordships’ opinion if 
their attention had been drawn to it. 

' : ^ Sumsuddm Ooolam Husein. v. Abdul Iiusein Kalimud- 
said that the chance of an heir-apparent 

I I fifr (vmfii tsl til. qt) (i»Q6) i l, b„ si Bom , ies, 
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succeeding was not transferable, and it could only be bound, If at 
all, by the application of the principles of equity, and that they 
could not be applied because the property in question belonged to 
a category , the transfer of which tvas prohibits l altogether 

In Karalia Nanubhai Mahomedbhai v Mansulchram VakhaU 
chand (1) Jenkins, 0 J„ had given effect to the principle by hold- 
ing that a judgement-debtor who had sold certain land and 
delivered possession thereof and been paid the purchase money, 
had no attachable interest, although there had been no transfer by 
him within the meaning of section 54, It follows logically from 
this decision that if he had lost all interest m the land, his pur« 
chaser must have acquired it, though theie was no transfer. 

This case, and the case of Ram Bakhsh v. Mughlam Rhanam 

(2) , to which reference will be made hereafter, were definitely 
said not to be good law m the Madras Presidency by the court 
which decided Ohidambara Ghettiar v. Vaidilinga Padayachi 

(3) , following the so-called Full Bench decision in Madras in 
Kurri Veemreddi v Knrri Rapireddi (4). This latter decision 
was the authority most relied upon by the respondent in the 
present appeal. It would, therefoie, appear that there is a 
conflict of opinion, upon the application of Ihe principles above 
stated to cases in India, between the Madias and the Allahabad 
decisions, and the quesiion really is whether the more recent 
pronouncement of the Privy Council has solved this doubt 

The Madras case was decided by the Chief Justice, and two 
Judges, The Chief Justice evidently entei tained considerable 
doubt In that case there was an agreement for sale, followed by 
delivery of possesion to the purchaser and payment of the price. 
It was held that section 54 was imperative, and unless complied 
with, equity could not uphold the transaction. The Chief Justice 
referred to the considerations of public policy, namely, the 
intention of the Legislature to minimize tfte chances of litigation, 
and the opportunity for perjury. These are equally applicable, 
if relevant, to the English Statute of Frauds. It is not easy to 
follow the distinction drawn by the learned Chief Justice between 
the English and the Indian law, He takes the view that the 

(1) (1900) I LB, 24 Bom*, 400. (8} (1908) t L. 88 Had*, 519 

(2) (F01) t Xi B t , 28 All* 266, (4} (1906) L L* R*, 29 Haft, m % 
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courts in India are under no obligation to engraft the English 

. ,. 19iy decisions upon the Transfer of Property Act, and discusses the 

principles of the interpretation of Statutes, But the question 
Begam j s not one of the interpretation of the Statute There is admittedly 

Masha no “ transfer ” within the meaning of the section. But the 

Allis Khan seo bi on does not prohilit the vesting of title to or interest in 
Wtoh, J property unless effected by a formal transfer. The cases which 
have dealt with the matter upon the principle that there can he no 
estoppel in the case of a statutory prohibition, are open to the 
same criticism, as the case of the defendant before us does not 
rest upon the doctrine of estoppel as applied to an admittedly 
invalid transfer. The learned Chief Justice points out that at 
that date (1904) the Indian authorities were in conflict, and it is 
not therefore profitable to examine them in detail. There are, 
however, four cases in which the principle now contended for on 
behalf of the appellant has been applied by this High Court, 
Begamv. Muhammad Yakub (1), by a Bench of six Judges (of 
whom one dissented), vide the judgement of Edge, C J., on p. 350 ; 
Bam Balchsh v. Mughlani Khanam (2), in which it was held 
that section 54 did not apply ; Muhammad Talib Husain v» 
Tnayati Jan (3), in which the section was not referred to, and 
the recent case of Jhamplu v. Kutramani (4), decided by my 
brother Tubball and myself. In the latter case there had 
been a relinquishment by the acts of the parties, which had 
oiiginally been attempted to be carried out by an unregistered 
document, and adverse possession for the statutory period. The 
question was whether the unregistered document was admissible 
to explain the possession. The same point had been taken in the 
Privy Council in Mahomed Musa v. Aghore Kumar Ganguli (5). 
Admittedly there had been no transfer, but we held that the 
document was admissible, and that the evidence supported the 
title of the party in f hose favour the informal relinquishment 
had been been made and the staute of limitation had run, I 
adhere to the view I then expressed that the judgement of 
the Privy Council as to the law in India was decisive upon 
Ihe point. 

(1) §m %. L* R„ 16 AH., 344. (3) (1911) I L, R„ 33 AIL, 683 

& B* 26 All , 266 (4) (1917) I. L R., 39 AIL, 696. 

t tfi (»1« L L< R., 42 Oalc., 601, 
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Although it is not customary to refer to the works of living 
authors, I observe that in discussing this question Dr, Gour in the 
fourth edition of the “ Law of Transfer Yol. 1, p. 602, takes the 
other view* and referring to Karalia Nanulhai Mahomedbhai v. 
Mansukhram Vakhatchand (1) and Bam Balchsh v. Mughlani 
Khanam (2) says tint ‘ these cases are founded on no intelligible 
principle and if accepted would have the effect of overriding the 
clear provisions of the law ’ This is lather severe on the Privy 
Council,and is supported in the mam by reliance upon the Madras 
cases cited above However, in the addenda to Yol, III contained 
in the reprint which brings the citation of cases up to 1916, he 
refers to his notes above mentioned and says : — " but see Mahomed 
Musa v. Aghore Kumar Qanguli 9> (3) indicating that in his view 
the Privy Council has in that case decided otherwise 

From all these authorities it appears that there is nothing in- 
consistent in India with the rule of law in England on this matter, 
unless it be section 54 of the Transfer of Property -Act, and that 
this difficulty has been removed by the dicta of the Privy Council 
which are in my opinion binding upon us. 

The question of limitation was not raised in the case in the 
Privy Council, and is not raised in the suit now under appeal. 
It is clear, however, from the judgement delivered by Lord Shaw 
that he was dealing with the period which had elapsed only as 
one of the details of the history, and not as a matter of principle. 
This view is not inconsistent with the decision of the Privy 
Council in Maung Shwe Qoh v. Maung Even accepting 

the dictum in the head-note, which, however, goes far beyond 
what was said by the Lord Chancellor, the point in that case 
was, what were the rights of the parties under a decree for 
specific performance of a contract which had not been performed* 
Under an inchoate contract which remains unperformed in India* 
section 54 of the Transfer of Property Act prevents the purchaser 
being treated as the owner in equity of the estate as he would 
be treated in England* 

In my opinion Mahomed Musa v, Aghore Kumar Qanguli 
(8) in effect overrules Kurri Veerareddi v. Kurri Bapireddi 
(5) and is decisive of this appeal, 

(X) (1900) I. U R,, U Bom * 400, (0) (1914) t L, B,, 42 Oalc , 801, 

(2) (1908) I. L, R r| 20 All*, 230. (4) (1910) I. L. B , 44 Calc,. 542. 

(5) (1900*1, L, B , 29 WftO* 800, 
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PiGGOTT, J **J[ ooncui in the pi o posecl ox dor I feel it mcum- 
bent on me to say that I am unable to apply the dicta of their 
Lordships of the Privy Council in Mahomed Musa v. Aghore 
Kumar Qanguli (1), to the facts of the present case so as to hold 
that there has been a valid transfer of the property in suit by 
way of exchange. Their Lordships were dealing with a suit to 
redeem a mortgage, and they held that tho mortgage had long 
before boon extinguished by act of parties It is nowhere laid 
down m the Transfer of Pioperty Act (IV of 1 882), that redemption 
of a mortgage can be effected only by a registered instrument. 
Where the statute requires that a particular land of transfer (as 
foi instance a mortgage) shall be effected by a particular kind 
of instrument, it seems to me th.it their Lordships have always 
enforced such a provision with gieat stringency, as for instance 
in the importance attached to the woid " attested ’’ in section 59 
of the Transfei of Property Act 

I think theiefore that on the facts as iound I must legaid the 
plaintiffs as bemg in law the owners of th< property in suit. It 
does not follow th.it they are entitled to present possession as 
against the defend mbs, who are obviously not mere trespassers. 
There has been a contract of exchange, partly executed by what 
must be regarded as equivalent to mutual delivery of possession , 
all that w is required for complete execution of the contract 
was unregistered instrument. There is no reason why tho law 
should not hold the pal ties hound by the contract so far as it wn- 
oarried into effect and by the equities.. arising out of their own 
acts. 

The coutnct between the paities clearly involved this igj ce- 
ment), that the defendants should not be disturbed in their posses- 
sion of the Jafarabad property so long is Muhammad Ah dan 
Khan or his successors retained the Bulandslnhr shop, dealt with 
it as their own and'dicl not make it over to the defendants. I do 
not think tho plaintiffs aro by law estopped from calling them- 
selves the owneis of the Jafarabad property ; hut I think they aro 
bound, under the circumstances, by an agreement which the court 
will leoognize and enforce, not to eject the defendants from tho 
i same, .The case fob the present defendants is stronger than that 
U) (11114) I. lj B , 42 Oslo , 801. 
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whxcb found favoui with a Bench of this Couib m Ram Bakksh v. 
Ulughlani Khanam (1). I agree therefore that the decree of the 
lowei appellate court must be set aside md that of the court of first 
instance restored. The plaintiffs will pay all costs through- 
out. 

By The Couet, —The order of the Court is that this appeal is 
allowed, the decree of the lower appellate couit is set aside and 
that of the court of first instance is restored. The plaintiffs will 
pay all costs throughout. 

Appeal allowed * 


Before Sit Hennj Bioha ds t Knight, Chief Justice, 'and Justice Sit P/amada 
Ghat an Banetji 

GOBIND DAS and another (Decree-holders) v. KARAN SINGH and 
others ( Objector s)/ # 

Act No. Ill of 1907 (Pi ovincial Insolvency Act), section 2S-~Insolvency-~ 
Attachmn of applicant's popeity prior to adjudication— Effect of 
adjudication on the attachment , 

After an adjudication in insolvency, an atfcicliment of propei ty, though 
made heforo the adjudication, ceases to have any effect, and the propei ty 
of the insolvent vests m the recoivei, who i& the person to maintain all proceed- 
ings. 

Where no receiver is ictmlly appointed, the Court is the receivor under 
section 23 of the Provincial Insolvency Act 

The facts of this case were as follows : — 

One Ganpat Singh applied on the 30th of Jammy, 1917, to be 
adjudged insolvent and was so adjudged on the 17th of Match, 
1917. GobindBas, a cieditoi, who had not proved his debt, but 
had obtained a decree against Ganpat Singh, applied to the 
Munsif of Lalitpur to attach certain movable property in execu- 
tion of the decree An order for attachment was made the 
same day and attachment was made on the 31st of March, 1P17, 
Karan Singh and two others put in a claim in the Court of the 
Munsif, alleging that the property attached was theirs and did 
not belong to Ganpat Singh. The Munsif dismissed the objection 
and held that the property under attachment was at the disposal 
of the insolvency court, 

* XPiwrt. Appeal No, 115 of 1917, from an older of hTjTm, District 
Judge of Jhansi, dated the 20th of June, 1917. 

U) (1903) I.L B , 20 All r 2215. 
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The claimants to the property under attachment, filed objec- 
tions m the court of the District Judge of Jhansi The District 
Judge allowed the objections. From that order of the District 
Judge, the decree holder Ganpat Singh and his son appealed to 
the High Court, 

Babu Girdhari Lai Agarwala } for the appellants, 

Babu Pitiri Lai Banerp, for the respondents, 

Richards, 0. J , and Banerji, J A preliminary objection 
is taken to the hearing of this appeal that the appellants have no 
loons stand % . The dispute is about the pioperty in certain 
buffaloes The appellants alleged that these buffaloes belonged 
to the insolvent. It appears that the appellants were decree- 
holders and had attached the buffaloes just before the adjudication 
m insolvency. Upon the adjudication m insolvency the attachment 
ceased to have any effect. All the property of the insolvent 
vested in the receiver. In this particular case there was no 
actual receiver appointed, but the court itself m such cases is the 
receiver (See section 28) In our opinion the preliminary objec- 
tion has force and must prevail We dismiss the appeal with costs. 

Appeal dwrmssed . 


Before St) Hen y Richards, Knight, Chief Justice , and Justice Sv Pramada 
Cha an Bane i ji 

JURA WAN PAbI and others (Judgement-debtors) v MAHABIR DHAR 
* DUBE and another (Decrle-hqddersj # 

Civil B/Oceduie Code (1908), section 48 — Execution of dec ee~ Limitation 
(i Subsequent oidei "**~Oide) by executing cowl giving time fo yayment— 
Act Ho IX of 1908 {Indian Limitation Act), section 15. 

The expression M subsequent order ” in section 48 (b) of the Code of Civil 
Procedure, means a- subsequent ordei mede by the court which made the decree 
and acting as that court and not an order of a eouit executing the deciee. 
An order made by a court executing a deciee, allowing a judgement-debtor 
time to pay up tha balance of the decretal money would not be a subse- 
quent order within the meaning of section 48 and would not give a fresh 
period to the decree-didder to execute his decree. Nor is an oider merely 
giving time fox payment an order staying execution or an injunction, an<| the 
time so given cannot he excluded m computing limitation against the deciee- 
holder* 

* Second Appeal No 596 of 1917, fiom a decree of E. Bonnet, Additional 

Judge of G-orakhpui, dated tho 21st of March, 10lT* leyorsing a decree of 
(Rmh Prasad, Munsif of Bind, dated the 27fch of November ism 
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The facts of this case were as follows : — 

A decree was passed by the Munsif of Bans! on the 28th of 
July, 1904, and, after certain applications for execution, an appli- 
cation was presented on the 31st of March, 1915, asking for the 
attachment and sale of certain property. On the 23rd of Sep- 
tember, 1915, the judgement- debtors paid a sum towards the 
decree and asked for two months’ time within which to pay up 
the balance of the decretal amount. The court executing the 
decree passed an order granting two months’ time and struck off 
the application for execution of the 23rd of September, 1915. 
The present application for execution was filed on the 6th of 
September, 1916, and the relief claimed was arrest of the judge- 
ment-debtors. The judgement-debtors objected that, as the 
application was presented more than 12 years after the decree, no 
order for execution could he made. The Munsif allowed the 
objection and dismissed the application. On appeal the Addi- 
tional District Judge held that the application was not barred as 
a fresh period would be calculated from the part-payment on the 
23rd of September, 1915, and that it was also within lime under 
schedule II. article 179 (4), of the Limitation Act of 1877. 

The judgement-debtors appealed The appeal came on for 
hearing before Tudball, J., who referred it to a Bench of two 
Judges. 

Babu Piari Lai Banerji, for the appellant : — 

The present application was a frosh application and could not 
be treated as a continuation of the application of the 23rd of 
September, 1915, as the reliefs asked for in the two applications 
were entirely separate ; Meiva Lai v. Ahmad AU (1). The 
application may he within time as prescribed by article 182 (5), 
Limitation Act of 1908, corresponding to section 179 of the Act 
of 1897, but those articles are controlled by section 48 of the 
Civil Procedure Code ; Balaram Vithalohand Qujar v, Maruti 
bin devji Dubai (2). . 1 

Pandit Badha Kant Malaviya, for the respondent : — 

/% The defcision of the learned Judge is not right, but the 
application Is within time having regard to section 48 (b) of the 
Code and section 15 of the Limitation 'Act, In’ the present case, 
(1) (1911) 9 A. L. 17, (2) (1914) I. L, B., 39 Born,, 200. 
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although the deciec was dated the 28th of July, 1904, there was 
a “ subsequent order 99 on the 23rd of September, 1915, which 
directed payment of money after two months from the date, 
consequently 12 years would run from the expiry of those two 
months on the 23rd of November, 1915. 

The decree-holder never objected in this case, he accepted the 
money and the judgement-debtors having enjoyed the benefit of 
the adjournment cannot now plead that the order was bad as made 
without the consent of the decree-holder. The order of the 23rd 
of September, 1915, had the effect of modifying the decree. 
Reference was made to Tata Oharln v. Konadala Ramachancb'a 
Reddi (1) and Perumal Naiekar v. Sheikh Baud Rawther (2;. 
Again; under section 15 of the Limitation Act, in computing the 
period of 12 years the period of two months during which the 
execution was stayed should be excluded. The section does 
not say so, but it is wide enough to affect any period of limitation 
prescribed in any enaetfnent. This section did not contain the 
words used in section 6, which had been held not to affect 
section 48, Civil Procedure Code, because of the words “ pres- 
cribed in the third column of the first schedule” ; Prem Nath 
Tiwari v. Ghatarpal Man Tiwari (3). 

Babu Piari Lai Banerji , in reply : — 

There is no subsequent order in this case directing payment 
of the money. Order XX, rule II, gives power to the court which 
passed the docioe to modify its decree. If does not refer to fho 
executing court at all. In the present case, the application for 
time was made' to the executing court and the ordei of the 28id 
of September, 1915, was not one under order XX, rule 11. An 
order passed m the ca^e of execution granting time to the 
judgement-debtor was not a subsequent order within the meaning 
of section 48 (5) of the Code. He discussed j Bail Ghand v. 
Raghunaih Bas (4), Jogobundhoo Bass v. Hori Rawoot (5) 
and Raghunaih Prosad v. Kashi Prasad (6). The provisions 
of the Limitation Act dealing with the mode of computation 
of periods of limitation cannot apply bo section 48, Civil 
(1) (1883) I. L. B, 7 Maci; 152 # (4) (1881) X* L. It, & AIL, 156 
; _ I*) (18X0) 81 Mian Oases, 362. (5) (1888) L L. B,, 10 Calc., 16, 

GW*) L la B., 87 All, 688, (0) (1912) 13 ludxm CUaes, 88, 
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Procedure Code. This section does not enact a rule of limitation 
at all, but merely lays down a period after which any appli- 
cation for execution, though not barred by limitation, will not be 
granted. 

Richards, 0. J., and Banerji, J. This appeal aiises out 
of execution proceedings. The decree was dated as far back 
as the 28th of June, 1904. In March, 1915, an application 
was made for execution by attachment of cei fain property of 
the judgement-debtors. On that application (on the 23rd of Sep- 
tember, 1915), two months’ time was granted to the judge- 
ment-debtor to pay the balance of the decretal amount he 
having paid Rs. 22 on account. No further step appears 
to have been taken on this application and it was struck 
off. On the 6th of September, 1916, the present application 
was made. It sought execution in a different way The appli- 
cation of the 31st of March, 1915, was for execution by attach- 
ment of property. Tn t the [application of the Gth of Septem- 
ber, 1916, execution was sought by the arrest oJ the judgement- 
debtor. The judgement-debtor raised an objection that, having 
regard to the provisions of section 48 ol 1 he Code of Civil Proce- 
dure, the decree being now more than twelve years old, an older 
for execution could nob be made. The first court allowed tlio 
objection. The learned District Judge upon appeal held, first, 
that the application was within time, holding I hat the twelve years 
mentioned in section 48 i an from 1915, and secondly, that the 
application was within time, under article 179, clause (4), of the 
Limitation Act. The judgement-debtor has appealed. The learned 
vakil for the decree-holder admits that article 179* clause (4), 
of the Limitation Act does not apply, but he contends that the 
oi der of the 23rd of September, 1915, when the judgemeut-dobtor 
was allowed two months to pay the decree was a “ subsequent 
order ” within the moaning ol that expression in section 48, 
clause (6), ol' the Code of Civil Procedure, and secondly, that in 
calculating the period of twelve years mentioned m section 48 of 
the Code of the Civil Procedure, the two months which were 
given to the judgement-debtor by the order of the 23rd of 
September, 1915, should be oxoluded, having regard to the pro- 
visions of section 15 of the Limitation Act. Amongst Ihe 
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authorities cited by each side were Prem Bath Tiwari v Ohatar - 
pal Man Tituari (1), Jog olmndhoo Pass v Bovi Bawoot (2), Bab 
chand v, Raghunath Das (8), Raghunath Prosad v. Kashi 
Prosad (4), Tata Gharlu v. Konadala Bamachandra Reddi 
(5), Pernmal Baickar v. Sheikh Davood Bawther (6). 

Section 48 of the Civil Procedure Code, is as follows : — 
“ Where an application to execute a decree, not being a decree 
granting an injunction, has been made, no order for the execution 
of the same decive 'shall be made upon any fresh application 
presented after the expiration of twelve years from (a) the date 
of the decree sought to be executed, or (6) where the decree or 
any subsequent order directs any payment of money or tho 
delivery of any property to be made at a certain date or at 
recuirmg periods, the date of the default in making the payment 
or delivery in lespect of which the applicant seeks to execute the 
decree ” 

As already mentioned, it is contended that the order of the 23rd 
of September 1915, giving the judgement-debtor two months’ 
tune is a subsequent order directing the payment of the balance of 
the money * It must be remembered that this order was made by 
the court execut%ng the decree . It may perhaps have so happened 
in this case that it was the same court which granted the decree of 
the 28th of June, 1904, that was executing the decree. But if the 
argument put forward by the decree-holder is good, it would equally 
apply to a case where the decree had been merely transferred to 
another court for execution. It would almost seem to follow 
that even an adjournment of an application for execution would 
give a fresS period of twelve years from the expiry of the period 
of adjournment After ^consideration, we have come to the con- 
clusion that a subsequent order directing payment of money in 
section 48, clause (b) } means a subsequent order made by the 
court which made the decree and acting as that court, and not an 
order of a court executing a decree In all probability the 
section contemplates orders made under order XX* mle II, 
We may say in passing that the order of the 23rd of September, 
(l) (1915) 1. L R., 37 All,~638. (4) (1912) 13 Indian Oases, 88. 

'$) W 889 ) b R m 18 Calc., 10 (5) (1883) I. L. R , 7 Mad., 162 

R„ 4 Alt, 155. (0) (1910) 34 Indian Oases* 393. 
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1915, was not made under order XX, rule 11. As to the argument 
put forward grounded on the provisions of section 15 of the 
Limitation Act, this section runs as follows In computing 
the period of limitation prescribed for any suit or application for 
the execution of a deci ee the institution or execution of which 
has been stayed by injunction or order, the time of the continu- 
ance of the injunction or order, the day on which it was issued or 
made, and the day on which it was withdrawn, shall be excluded.” 
In the first place, the ordei of the 23rd of September, was not 
strictly an order staying the execution of the decree. Furthermore, 
the Limitation Act itself prescribes periods of limitation for 
bringing suits and periods of limitation for the execution of 
decrees, and it seems pretty clear that the word “prescribed ” in 
this section refers to periods prescribed by the Limitation Act. 
Section 48 of the Code of Civil Procedure does not in a strict 
sense provide a “periol” of limitation. It is an enactment 
which forbids an order foi execution upon a decree which is more 
than twelve years old. We must allow the appeal, sot aside the 
order of the court below and lestcie the older of the court of 
fiisc instance with costs in all couits.. 

Appeal allowed, 

Befo e Sv Ben y Rxchctyd^ Knight , Chief Justice and Justice Sir Biamada 
Char an Baneip 

NIBAM-UD-DIN SHAH {Dependant) v BOBRA BHIM SEN (Peaintife)^ 
Civil Ptocedw e Code (1908), o de> XXXIV , rule 5 —Suit fo sale on a mortgage 
— Application for final dec ee - Limitation— Act No IX of 1908 (Indian 
Limt tation\Act ) } schedule J, a? tide 181 

An application for a final decree under order XXXIV, rule 5, & the Code of 
0 vil Procedure is an application m the suit and not an application m execu- 
tion i the limitation applicable is that piescnbed by articlo 181 of schedule I 
to the Indian Limitation Act, 1908, and time begins to run, if there has been 
an appeal in the suit, from the date of the decree of the final eoui t of appeal, 
Gajadhar Singh v, Kishan Jiwan Lai (1) referred to 

The facts of this case, so far as they are necessary for the 
purposes of this report, were as follows: — 

A stifk for sale on a mortgage was instituted in 1911, and the 
High Court in appeal made a decree on the 17th of June, 1912. 

#Eiret Appeal No. 821 of 1916, from a decree of Khwaja Abdul Ali, Subor- 
dinate Judge of Agra, dated the 91st of July, 1916. 

(1) (1917) I. L. R , 39 All, 641, 
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On the 18th of March, 1916, the decree holder made an application 
for a decree absolute under order XXXIV, mle 5, of the Code 
of Civil Proceduie against the heir of the oiiginal judgment- 
debtor. He objected that the property was waqf and the 
application was time-barred The couit below disallowed the 
objections. The objector thereupon appealed to the High Court 

Mr, B. E, O’Gonor (Mr. 8 . A , Raoof with him;, for the 
appellant. 

Pandit M* L. Sandal , for the e-p^ 

Richards, 0 J, and Banerji Vh 8 1^3 connected with 
this appeal are as follows*— A suit x iitiAMin theyear 1911, 
on foot of a mortgage. Two persoxib wcjlc defendants to 

this suit, namely one Musammat Kadri Begam and Nizam-ud-din 
Shah. The usual preliminary decree was granted by tjie court 
of fast instance Two appeals were filed in the High Court, 
which dismissed tlio suit against Nizam-ud*din Shah, but gave 
a deoiee against Musammat Kadri Begam The High Court’s 
decree was dated the 17th of June, 1912, The Couit does 
not appeal to have been asked to extend the time and did not 
do so The present application was one made on the 16th 
of Man h, 1916. The application slated that Musammat Kadri 
Begam, I ho sole defendant , had died and that Nizam -ud-din Shah 
was her heir, The application was one for the preparation of a 
final decree under order XXXIV, rule 5, Several objections were 
taken by Ni/am-ud-din Shah. He tried to setup that the pro- 
perty was waqf. He also objected that the application for the 
decree was beyond time and that Musammat Kadri Begam had 
died more than six months before the application was made. The 
court below held, and we think rightly held, that Nizam-ud-din 
Shah could not set up the plea that the property was waqf He 
could only^make such objections to the execution of the decree as 
Musammat Kadri Begam whose heir he was, could have made 
and she could not have raised the objection that the property 
was waqf The learned Subordinate Judge overruled tfie other 
two objections based on limitation. This Court has held in a case 
tike the present that the High Court's decree is the decree in 
f epgect of; which an application for a final decree is to be made. 
ha| *jb$ held that article 181, schedule I, of the Limitation Act 
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is t,ho proper article and that tirao begins to run fiom the peiiod 
for payment fixed by the High Court’s decree, tee Gajjadhar Singh 
V. Kishan Jitvan Lai ( 1 ). Applying this uithority to the pre- 
sent case time began to run from the 17th of June, 1912, The 
application was accordingly clearly beyond time. Section 6 of 
the Limitation Act will not help the plaintiff, because that section 
only applies to the time for the institution of suits or the time 
for an application for the execution of the deciees An applica- 
tion for a final decree in a mortgage suit is not an application foi 
execution of a decree It is clear, theicfore, that the application 
was beyond time. It is admitted that Musammat Kadri Begam 
died more than six months before the application was made, 
Order XXII, lule 4, provides that wheie a sole defendant dies 
and the right to sue survives the couit on an application made in 
that behalf shall cause the legal representative of the deceased 
defendant to be made a party and shall proceed with the suit, 
Sub-section (3) further piovides that wheie within the time 
limited by law no application is made under sub-rule (1) the suit 
shall abate as against the deceased defendant. In the ease of 
Muhammad Masihullah Khan v, Jarao Bai (2) it was held that 
a suit, for icdemption is still a Spending ” suit after a pielimi- 
nary decree has been made. It would, therefore, appear in the 
present vise that there ought to have been an application to 
bring the heir of Musammat’ Kadri Begam on to the record with- 
in six months from the date of her death. Otherwise the suit 
would have abated. It is not, however, necessary foi the decision 
of the present case that we should decide this last mentioned 
point. 

We allow the appeal, set aside the order of the court below 
and dismiss the application of the respondent. The appellant 
will have his costs in both courts. 


Appeal allowed 

&) (1915) i ri,E # 37 Aii.m, 
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Before Sir Hemp Richaida, Knight, Chief Justice, and Jit Stic St* P a yfr da 
1918 Chartm BanerjL 

Jmuatyt 1 GHOLAM OTHI-UD-B1N K.HAH and anothbb (Deobbb-holdebs) v. 

DAMBAB SIKGH (Objeotob) * 

Act So* IX of 1908 {Indian Limitation Act), schedule I, article 1S2~ Mxplana* 

Hon I~~ Execution of deo ee— Limitation Execution of dec ee of ft st cow i 
and of deoee of appellate oou t fo j costs earned out sepaj aiely . 

In execution of a decree against S, D attached a deciee held by 8 against 
himself and others for possession of am tarn property and costs, This decree 
had been the subject of an appeal by D and cne othei of the judgemenWlebtois 
which had resulted m a decree fox costa against the two appellants only, The 
last application for execution of this deciee was made m 1907. As to the lowet 
court’s decree D made various applications for execution and succeeded in 
realizing all that was due undex it S ^became insolvent, and the receiver sold 
to one M whatever rights S may have had under either decree; but on applica- 
tion for execution made by the purchaser it was held that there was nothing 
more to realize under the original decree and tha execution of the appellate 
decree was barred by limitation 

One Sri Kishan Das obtained a decree for possession and 
costs (Es. 887-4) against Karan Singh, Dambar Singh, Ram 
Chandar Singh and others jointly, on the 6th of August, 1902 Two 
out of these defendants, viz., Kaian Singh and Dambar Singh, 
appealed to the High Court and their appeal was dismissed 
with costs (Rs. 1,229-8-8) awarded to Sri Kishan Das Dambar 
Singh had obtained a decree against Sri Kishan Das and he 
attached the decree of Sri Kishan Das mentioned above. As 
attaching creditor he applied to execute the decree of Sri Kishan 
Das and on two occasions realized sums of money aggregating a 
little over Es. 1,000. He again applied on the 6th of September, 
1910, to realize the balance by attachment of certain property 
belonging to Ram'Chandar Singh, defendant, who objected that 
the sum already realized bad satisfied the decree for costs of the 
first court and he was not liable for the costs of the High Court 
His objection was allowed, it being held by the court that the 
decree for costs of the first court had been satisfied and that the 
decree which Dambar Singh was executing was the High Court’s 
decree for costs under which Ram Chandar Singh was nob liable. 
Thisdeoision was affirmed on appeal by the High Court in E. F. A. 
49 of 1912 on the 7th of May, 1912 Sri Kishan Das was subse’. 
justly declared an insolvent, and the official assi gnee, Bombay, 

I LlW A ®*! N °* 281 m7, fr ° m a 360168 ^ S^ms-ud-dm Khan, itoF 

| Additional Subordinate Judge of Aligarh, dated tfoj 12th of May, 1917. 
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was appointed receiver. A question arose in the course of exe- 
cution as to whether after, the insolvency of Sri Kishan Das, 
Dambar Siogh, by virtue of his attachment, was entitled to execute 
thedeciee or whether by virtueof the.insolvency the decree vested 
in the official assignee and it was ultimately decided by the 
High Court on the 10th of November, 1917, that the effect of 
the insolvency was to vest the decree in the assignee and that 
Dambar Singh could not execute’^the decree. This decision is 
reported in Dambar Singh v. Munawar Ali Khanil). The 
official assignee transferred the decree to Chaudhri Ghulam 
Muhi-ud dm Khan who applied for substitution of his name to 
execute the decree under order XXI, rule 16. The court below 
dismissed the application as barred by limitation, Chaudhri 
Ghulam Muhi-ud-din Khan appealed. 

Munshi Panna Lai, for the appellant : — 

Although Dambar Singh was one of the judgement debtors of 
Sri Kishan Das, he was competent to attach the decree in execu- 
tion of his own decree against Sii Kishan. This had been held 
m respect of this very decree in an earlier execution ; Kalyan 
8mgh v. Dumber 8mgh(2). Consequently any applications tor 
execution made by Dambar Singh would enure to the benefit of 
the present applicant. If is true that Dambai Singh did not 
take out execution against himself, but execution taken out 
against any judgment-debtor would save time against all the 
judgement-debtors, vide Limitation Act, article 182, explana- 
tion I. The present application against Dambar Singh was 
therefore within time under article 182, clause (5). 

Babu Piari Lai Ban&rji, for the respondent : — 

As the result of the court’s decisionin 1912, the decree for costs 
of the first court had been satisfied prior to the 6th of September, 
1910, and the application which was made on that day was there- 
fore one to execute the decree for costs' of the High Court and 
any subsequent application that was made was also therefore one 
to execute the High Court's decree for costs. As far as this 
decree was concerned, it was not against all the defendants joint- 
ly, but only against two, Karan Singh and Dambar Singh. There 
had been no application to’ execute this decree" either against 
(1) (1917) I. L. R., 40 Aft, 86. (2) (1909) 6 A, L. J. 564 
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Karan Singh or Dambar Singh and any application made to 
execute this decree against persons other than these would not 
save time against Dambar Singh, as the persons against whom 
execution was sought were not jointly liable with Dambar Singh. 
An application for execution against one of several judgement- 
debtors only saves time against the others, if the former is 
jointly liable with the others, vide explanation I, article 182. 

Munshi Panna Lai , was heard in reply. 

Richards, C J,, and RanerJI, J The facts of this case are 
somewhat complicated, but they can be shortly stated. One Sri 
Kishan Das obtained a decree. The decree was against one 
Dambar Singh, Karan Singh and certain other persons. The 
decree awarded possession of certain property and costs against 
all the judgment-debtors jointly, Karan Singh and Dambar 
Singh alone appealed to the High Court, which dismissed the 
appeal with costs against Dambar Singh and Karan Singh. This 
happened on the 1st of December, 1904 Dambar Singh had a 
decree against Sri Kishan Das, and he attached either the first 
court's decree or both the first court's deciee and the decree 
made by the Ebgk Court (it is not quite clear which) in execu- 
tion of his d eree against Sri Kishan Das. From time to time 
Dambar Smgb song it execution against all the judgement-debtors 
other than himseit and Karan Singn. From time to time he 
realized money as the result ot these applications for execution, 
and eventually it was held that he had realized the amount 
awardel by the first courts decree. No mention appears 
ever to have been made specifically of the deciee of the High 
Court, and it would almost seem as if it was the first court's 
decree, and nob the High Court's decree which was being executed 
by Dambar Singh. So far as the High Court's decree is con- 
cerned the last application for execution previous to the present 
one was in the year 1907, Sri Kishan^ Das eventually became 
insolvent, and the present applicants were purchasers at public 
auction of the assets of Sri Kishan Das, including the decree pr 
decrees to which we have referred above. The present applicant 
js, therefore, entitled, (provided he is within time,) to execute the, 
d^rees ^hich. Sri Kishan Das obtained, and the present applies 
b&tfen^as agiinst Dambar Singh for the alleged balance still 
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due upon foot of the firsu court’s decree and the High Court’s 
decree. It seems to us quite clear that so far as the first court’s 
decree is concerned the full amount was already realized by 
Dambar Singh before Sri Kishan Das became insolvent. It is 
argued that the applications which were made from time to 
time by Dambar Singh, the last of which was admittedly with- 
in three years of the present application, saved limitation and 
entitled the present owner of the decree to apply for execution. 
We do not think that this can be so in the present ease, be *ause 
the money which it is n)w sought to realize is really the money 
due on foot of the High Court's decree, and that decree was 
against Dambar Singh and Karan Singh only. No previous 
applications since the year 1907 were made either against Dam- 
bar Singh or Karan Singh. This being so, the order of the court 
below was correct and must be confirmed. We dismiss the 
appeal with costs. 

* Appeal dismissed • 

Before Su Hen y Rtchatds, Knight , Chief Justice, and Justice 
Si B'amada Charan Banerji 

BAGHUNANDAN LAL and others (Degree-holders) v BADAN SINGH 
and another (Judgment-debtors) 41 . 

Act Ho IX of 1908 (Indian Li?mtatio\Aot) f schedule 1, article 182(5) — Execution 
of dec ce —Limitation Application not accompanied by a copy of the 
dcaee—Ctvil Procedure Code (1908), 0 )der XXI, rule 11, 

An application foi execution of a decree which complies with the require- 
ments of clause (2) of mlo il, order XXI, of the dodo of Civil Procedure, can- 
not be said to be an application which is not “ m accordance with law ” within 
the meaning of article 182(5) of the first schedule to the Indian Limitation 
Act, 1908, only because it is not accompanied by a copy of the decree, which 
may be requue& by the Court under clause (3) of the rule, 

The facts of this case were as follows 

An application was made on the 1st of March, 1916, foi 
execution of a decree for sale in a mortgage suit The applica- 
tion was in writing, and in compliance with the provisions of 
rule 11(2) of order XXI of the Code of Civil Procedure. It was 
not, ho vever, accompanied by an affidavit, a receipt of in- 
spection of the registration office, and copies of the khewat and 

# M*st Appeal No. 307 of 1917, from a decree of Shamsuddm Khan, Pirgt 
Additional Subordinate Judge of Aligarh, datgd the 27 bh of April, 1917. 
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decree. The court granted time to the applicant to file these 
documents, and all were subsequently filed, except the copy of 
the decree. This not having been done, the application was 
struck off on the 3Th of Mireh, 1916. A subsequent application 
for execution having been made, it became necessary to rely on 
the application of the 1st of March, 1916, as saving limitation. 
The court held that the former application was not an ” appli- 
cation in accordance with law, ” and accordingly rejected it. 
The decree holders appealed to the High Court. 

Munshi Panna Lai , for the appellants. 

Mr. A. H. G. Hamilton , for the respondents. 

Richards, C J., and Banerji, J. : — This appeal arises out of 
an application for execution of a mortgage decree An applica- 
tion was made on the 1st of March, 1916, and it is admitted that 
if this application was an application for execution f< in accordance 
with law” the present application is within time. The application 
was in writing andfseems to have complied with all the provisions 
of order XXI, rule 11. It being an application for the sale of 
immovable property under a mortgage decree, the provisions of 
rules 12, 13 and 14 do not apply. The application, however, was 
unaccompanied by an affidavit, a receipt of inspection of the regis- 
tration office, and copies of the hhewat and decree. The court 
granted time to the applicant to file* these documents, and all the 
documents were subsequently filed, except a copy of the decree. 
This not being done, the application was struck off on the 30th 
of March, 1916. The court below held that under these circum- 
stances the application could not be deemed an application “ m 
accordance with law/* and so time would run from the previous 
application for execution and the present application in such ease 
was admittedly beyond time. It seems tons that the view taken 
by the court below was not correct, No doubt under the provi- 
sions of order XXI, rule 11 (clause 3), the court is entitled to 
require the applicant to produce a certified copy of the decree, 
and if the applicant does not do so, the court is entitled to reject 
the application ; but the application in the present case when 
made fulfilled all the requirements of rule 11 necessary to an 
application for sale of property mortgaged in execution of the 
mdtffg&ge cjemm It was only after the application had been 
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presented that the court made its order that the applicant should 
produce a certified copy of the decree. This being so, it seems 
to us that the application was “ in accordance with law ” and 
saved limitation* We allow the appeal, set aside the order of 
the court below and remand the case to that court with directions 
to re-admit the application and to proceed to hear and determine 
the application according to law. As we think that the decree- 
holder ought to have* had the necessary documents before the 
court and that the present appeal is due to his carelessness, we 
direct the parties to pay their own costs of this appeal. 

Appeal allowed , 


Before Sir Henry Richards, Knight, Chief Justice and 
Justice Sir Pramada Char an Banerji. 

NARSiNG-H DAS (Objector) v. DEBI PRASAD (Decree-holder)' » 
Execution of decree— ’Limitation— Decree giving mesne profits to be ascertained 
in the execution department— Tei minus a quo. 

The decree in a s uifc for redemption of a usufructuary mortgage provided 
that Certain mesne profits were payable to the mortgagor, the mortgage having 
been moro than satisfied by the piofits of the property. The amount of mesne 
piofits was to be ascertained in the execution depaitmcnt. Held that, as 
regaids execution of the decree in respect of such mesne profits time did not 
begin to run against the moitgagor until the profits had m fact been ascer- 
tained Muhammad Umarjan Khan v, Zinat Begam (1) followed. 

The facts of this case were as follows 

A suit for redemption was brought in which the plaintiffs, 
mortgagors, claimed mesne profits on the ground that the mort- 
gage had been satisfied by the usufruct of the properly and that 
a surplus was due to them* Tne court passed a decree in their 
favour and directed that the mesne profits should be determined 
in the execution department. This decree was made on the 22nd 
of November, 1904. In 1907, the mortgagors applied to have the 
mesne profits ascertained, and they were finally adjudicated upon 
in the year 1910. Toe decree was executed from time to time 
and various sums were realised. The present application for 
execution was made on the 18th of April, 1917* It was objected 
that the application was barred by limitation The objection was 

# First Appeal Ho. 278 of 1917, from a decree of G-* Q ARen* Subordinate 
Judge of Jaunpur, dated the 7fch of July, 1917, 

(1) (1903) X I# R„ 35 AIL, 385 
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overruled, and the application for execution was allowed. The 
judgement-debtor appealed to the High Court. 

Babu Preo Nath Barter j% f for the appellant. 

Munshi OohuL Prasad, for the respondent. 

Rlchabds, 0 J , and Banerji, J, This appeal arises out of 
execution proceedings. The original suit was one for redemption, 
the plaintiffs alleging that they were entitled to possession of the 
properly which had been mortgaged and mesne profits on the 
ground that the mortgage had been discharged by the usufruct 
and a surplus was du« to the mortgagor. This suit resulted in a 
decree for possession and a direction for an inquiry as to what 
amount of mesne profits the plaintiffs were entitled to. The 
matter had been litigated up to the High Court and its decree 
was dated the 2nd of November, 1904. In pursuance of the 
decree directing the inquiry as to mesne profits an application 
was made for that purpose in the year 1907, and the mesne profits 
were finally adjudicated upon in the year 1910. The decree was 
then put into execution and various sums were realized from time 
to time. The present application for execution was made on the 
18th of ,April f 1917. The application was met with various 
objections. The objection insisted upon m this Court is that the 
decree which must be deemed as now executed is the decree of the 
High Court of 1904, and that accordingly its execution is 
barred either by the provisions of section 230 of the Code of Civil 
Procedure of 1882, or by section 48 of the present Code. -These 
two sections appear to be almost identical, with one exception, 
namely, that section 230 of the Code of 1882, speaks only of a 
decree for " payment of money n whilst the present Code speaks 
of decrees generally, except as therein provided The words of 
the present Code are where an application to execute a decree 
not being a decree granting an injunction has been made, no 
order for the execution of the same decree shall be made upon 
any fresh application presented after the expiration of twelve 
years from the date of the decree sought to be executed,” The 
argument put forward is that the date of the present decree was 
the 2nd of November, 1904, If this contention be correct the 
application was undoubtedly time-barred and could not be granted, 
J £he matter is not now of any very general importance because 
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/ in future all decrees for mesne profits xn a suit for recovery of 
immovable property must be made by the court which grants the 
decree for possession of the property (the rules provide for the 
making of a u preliminary ” and a “ f final ” decree) The conten- 
tion put forward on behalf of the respondents is that the comt 
having directed an finquiry as to mesne profits there was no 
complete, or (to adopt an expression used by their Lordships of 
the Privy Council) there was no “ operative ” decree until the 
mesne profits were ascertained in the year 1910. This very 
point was considered by a Bench of this Court in the case of 
Muhammad Umarjan Khan v. Zmat Begam (1). The learned 
Judges m that case referred to the judgement of their Lordships 
of the Privy Council in Radha Prasad Singh v. Lai Sahab Rai 
(2) and also to a Full Bench decision of the Calcutta High 
Court. We think that wo ought to follow this case, which is in 
accordance with the practice which has been adopted by the new 
Code of Civil Procedure and which, moreover, seems to be in 
accordance with justice Applying the principle laid down in 
these cases to the present case, it must be deemed that the “ date ” 
of the decree, so far as it related to mesne profits, is the 15th of 
February, when the mesne profits were for the first time 
ascertained. Since that date there have been numerous applica- 
tions for execution which have saved limitation and made the 
present application within time. On the general merits we have 
heard the parties and see no reason to differ from the view taken 
by the court below. We dismiss the appeal with costs 

Appeal dismissed t 


BHVISIONAL CIVIL. 


Before Mr Justice Muhammad Mad#, 

DEBI PRASAD (Applicant) v. J. a. H LEWIS (Opposite* pabtt) * 

Act M III of 1907 ( Ptovmoial Insolvency Act), section 16 (2), clause (d )—GwU 
JPtocedwe Code, 1908, section 60 -Insolvency-* Attachment of half the salary 
of the insolvent » 

One of the creditors of a person who had bden declared an insolvent by the 
Small Cause Court Judge of Oawnpore, hut who had since obtained employment 

* Oivil Revision fto. 10 of 1917. 

(1) (1908) 1. L. R.j, 2S All*, 386. (2) (1890J 1 I* R,; 18 AIK 6$. 
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in the Government Press m Calcutta, applied to the Court for attachment o! 
half the insolvent’s salary for the benefit of his creditors. Held that it was 
no valid reason for rejecting the creditor's application that its allowance would 
not leave the insolvent enough to live on. Ham Chandra Neogi v. Shyama 
Charan Bose (1) and Tulsi Lai v. Girsham{%) followed. 

The facts of this case were as follows : — 

Oae J. A. H» Lewis was declared an insolvent on the 21st of 
February, 1910, by the Small Cause Court Judge of Cawnpore, 
No receiver was appointed by the court to take possession of the 
property of the insolvent. The reason probably was that there 
was hardly any property to be made over ; only a few mondhaa 
were available at the time. The insolvent left Gawnpore 
soon after. The applicant says that in 1916, when he went 
to Calcutta, he learnt that the insolvent was employed in the 
Government Printing Press. On his return from Calcutta the 
applicant presented a petition to the Court of Small Causes, Cawn- 
pore, on the 15th of April, 1916, praying that half the pay of the 
insolvent be attached and realized for the benefit of the creditors. 
A notice seems to have been issued on the application, to which the 
insolvent replied by a letter to the court, dated the 15th of May, 
1916. In that letter he explained that he was a European, had 
a large family, was living in Calcutta* and his pay was not suffi- 
ciently large to admit of half of it being attached. The learned 
Judge, without fixing a date for hearing and giving notice to the 
creditor, rejected the application on the 20th of May, 1916, saying 
that the creditor was absent, the insolvent was a European and 
his pay was not large enough to admin of half of it being attached. 
The applicant went in appeal to the District Judge, who upheld 
the order of the first court, 

The applicant thereupon applied in revision to the High Court, 
Babu Lolit Mohan Banerji, for the applicant, 

The opposite party was not represented. 

Mtoammad Bafiq, J, : — This is an application in revision by 
me of the creditors calling in question the order of -the court 
Delow dismissing his application made under section 16 of Act 
[II of 1907. It appears that the opposite party, J. A. H. Lewis,, 
was declared an insolvent on the 21st of February, 1910, by the 
small Cause Court Judge of Cawnpore, No receiver was appointed 
jM ,(1$18) 18 c, W. 2X, 1052. {2) (1917) S8 Indian Oases, 410. 
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by the court to take possession of the propeily of the insol- 
vent. The reason probably was that there was hardly any pro- 
perty to be made over ; only a few mondkas , I am told, were 
available at the time. The insolvent left Cawnpore soon after. 
The applicant says that in 1916, when he went to Calcutta, he 
learnt that the insolvent was employed in the Government Prin- 
ting Press. On his return from Calcutta the applicant presented 
a petition to the Court of Small Causes, Cawnpore, on the 15th 
of April, 1916, praying that half the pay of the insolvent be 
attached and realized for the benefit of the creditors. A notice 
seems to have been issued on the application, to which the insol- 
vent replied by a letter to the court, dated the 15th of May, 1916. 
In that letter he explained that he was a European ; had a large 
family ; was living in Calcutta, and his p^y w r as not sufficiently 
large to admit of half of it being attached. The learned Judge, 
without fixing a date for hearing and giving notice to the creditor, 
rejected the application on the 20th of May, 1916, saying that the 
creditor was absent; the insolvent was a European, and his pay 
was not large enough that half of it should be attached. The 
applicant went in appeal to the District Judge, who upheld the 
order of the first court, In his application for revision to this 
Court the applicant contends, and I think rightly, that the reasons 
given by the.couits below are no l easons at all for rejecting his 
application made under section 16 of Act III of 1907, When an 
appropriation of the income of an insolvent is made for the benefit 
of the creditors, the Court usually acts on the principle of giving 
to the creditors the surplus after allowing sufficient portion of 
income for the proper maintenance of the insolvent according to his 
position in life, The statute-law, in this country, has, however, 
fixed this proportion by section 60 of the Civil Procedure Code, 
read with section 16, sub-section 2, of Act III of 1907, There is no 
rule under which such an order as that passed by the courts below 
can be passed or upheld. I may here mention two cases which 
bear out the contention of the applicant, Ram Chandra Neogi V. 
Shyama Oharan Bose (1) and Tulsi Lai v. H. Girsham (2). 

I therefore set aside the order of the courts 'below and direct 
the court of first instance to attach half the pay oT the insolvent, 
Costs are allowed to the applicant. 

Application allowed . 

4) (1018) 18 0. w. N,, 1052, {%) (1917) ( ) 38 Indian Cases, 410. 
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REVISIONAL CIVIL. 


Bcfo e Justice St P amada Chat an Bane ji and M Justice Ttidball 
BUDDHU MISIBahd othebs (Dicbee-holdebs) v BBAGIPATHI RUN WAR 
(Judsement-mbtob) * 

Civil JProcedm e Code (1908), m de XXI, rule 95-* Execution of deciee—Tiana- 
fem fi am auction pu chase —Oidei fa dehve y of possession Appeal— 
Revision. 

A puiohased certain immovable property at an motion sale held m execu- 
tion of a decree and thoio iftei ti msfeued the piopaity so puiohased to B, the 
decice-holder B applied under oidei XXI, mle 95, of the Coda of Civil Proce- 
dure foi an ordsi for dolive v y of poss n ssion of the pioperty puiohased from A, 
and an oi der was passed Held th it no appeal lay from the ordei for deli veiy of 
possession. Bhagwati v, Banwan Lai (1) xaferrod to 
The facts of this case were follows : — 

Buddhu Misirand others held a decree against Musammat Bha- 
girathi. In execution of that decree certain immovable property 
of Musammat Bhagirabhi was soil and purchased by one Sukh 
Naiam Lai, a third party. Tne auction-purchaser, the said Sukh 
Naram, subsequently sold the property by a private deed to 
Budlhu Misir and others, the decree-holders The decree-holders 
then applied under order XXI, rule 95, of the Code of CiviJ 
Procedure, to be put in possession of the property. The auction- 
purchaser vendor, Sukh Narain Lai, admitted the sale-deed m 
favour^of the decree-holder and supported the latter’s application. 
The judgement debtor objected on the ground that order XXI, rule 
95, applied only to an auction-purchaser and a subsequent vendee 
by private treaty fiom the auction-put chaser could not apply 
under that rule. The court of first instance overruled the 
objection and directed possession to be delivered to the decree- 
holders. On appeal by the judgement-debtor, the District Judge 
reverse 1 the order of the Munsif, holding that the auction-purcha- 
ser alone could apply to be pub in possession under order XXI, rule 
95, remarking, “ the law even prohibits purchase at an auction 
sale in the name of another. If the vendee of Sukh Narain were 
given the aid of the court, the provision of the law just referred 
to would be defeated ” He also held that section 146 of the Code 
* 0ml Revision No 65 of 1917, ' 

(1) (1908) I. L, R, 81 All., 82. 



VOL. XL.] 


ALLAHABAD SERIES. 


217 


had no application to the case. He was of opinion that section 
146 “ was enacted merely because a representative had no remedy 
under section 108 of the old Civil Procedure Code/* He further 
observed, “there being a special provision m order XXI, rule 95, 
about possession being delivered only to the auction-purchaser, 
section 146 does not apply to this case/’ The decree-holders filed 
a second appeal as well as applied in revision against the order 
of the District Judge, 

The Hon’ble Dr, Tej Bahadur Sapru ( with Babu Kaw^a 
Kant Vo>rma)> for the applicants : — 

The District Judge has entirely misunderstood section 146 and 
order XXI, rule 95, of the Code. The decree-holders, having 
purchased the property from the auction-purchaser, are, as his 
representatives, clearly entitled to apply under order XXI, rule 
95, read with section 146. 

Besides, no appeal lay to the District Judge in this rase ; 
Bhagwati v. Banwari Lai (1). If no appeal lay to the District 
Judge, his order made on the judgement-debtor’s appeal, is 
without jurisdiction, and I am entitled to come up to this Court 
m revision If the District Judge’s order is not ultra vires , then 
I submit that the view of the law taken by him is incorrect and 
my appeal should be allowed on that ground, 

Mr, Abdul Raoof \ for the respondent: — 

The second appeal does not he, because there is no appeal from 
an order under order XXI, rule 95, which corresponds to section 
818 of the old Code. As for the revision, the appellants have a 
remedy by suit, and it has been repeatedly held that where 
another remedy is availabe, this Court will not interfere in revision. 
It is, therefore, submitted that the application in revision, should 
not be entertained, 

Dr, Tej Bahadur Sapru was not called upon to reply, but 
referred to Ram Narain v. Muhammad Shah (2). 

Baherji and Tudball, JJ. The facts out of whhh this appli- 
cation for revision arises are these ; — In execution of a decree held 
by Buddha Misir and others, the present applicants, the property of 
the judgement-debtor was sold by auction and was purchased by one 
Sukh Narain, The auctiompurchaser sold the property purchased 

(1) (1908) X, L R, SI AID 82 (2) (1914) U A, L. J,, 899 
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by him to the decree-holders. The deciee holders purchaser applied 
for delivery of possession undei older XXI, rule 95, of the Code 
of Civil Proce lure. The court of fust instance granted then 
application An appeal was pieieried to the District Judge and 
he held that the applicants foi possession, who were purchasers from 
the auction purchaser, were not entitled to make an application 
under order XXI, rule 95, and accordingly set aside the order of 
the court of first instance. From this order of the learned 
District Judge the piesent application for revision has been 
prefened, and it is contended that the learned Judge had no 
jurisdiction to entertain an appeal from the order of the court of 
first instance. The contention is fully supported by the ruling of 
the Full Bench m the case of Bhtgwati v. Banwan Lai (H 
That was, no doubt, a case undei section 318 of the Code of Civil 
Procedure of 1882 ; but the place of that section has boon taken 
by order XXI, rule 95, of the present Code. It is clear, therefore, 
that the court below acted without jurisdiction in entei taming an 
appeal from the order of the court of first instance. Moreover, 
in our opinion, in view of the language of section 146 of the 
Code of Civil Proceluie, the applicants were entitled to maintain 
their application though they were transferees from the auction- 
purchaser and weie not themselves the auction purchasers. On 
behalf of the opposite party we are asked not to interfere, as it 
is the practice of this> Court not to exercise its powers of revision 
m cases in which another remedy is open to the applicant, that 
remedy being a suit for possession. No doubfc oidinarily this 
Court would not inteiferc m revision in a case where a remedy 
is open to a party. But, as observed in Bam Narain v. Mwliam* 
mad Shah (2), each case must he judged upon its peculiar 
circumstances In the present case there were no complicated 
questions of fact or law, and the applicants were clearly entitled 
to obtain possession by virtue of their purchase from the auction- 
purchaser We allow the application, set aside the order of the 
court below, and Restore that of the court of first instance with 
costs in all courts. - * 

Application allowed 

* ft), CWQ8) b h< B # , 81 All, 88 # 1914 ) 12 A. U 809 . 
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Befo e Si Ren y RiGianh, Knight , Chief Justice, and 
Justice Si* J?i amada Cla an Bane gi. 

KIR PA DEVI (Plaintiff) v RAM OHANDAR SARUP (Defendant) * 

Act {Local) No II of 1901 [Ag a Tenancy AetJ, sections 175, 177, 193— Otdei 
passed by a Bovenue Gomt staying oi tef using to stay a suit^Appeal, 

Reid that no apppeal will lie to the High Court fiorn the older of a Court 
of Revenue staying, or refusing to stay, a suit pending before it. 

Qucbi e whether any appeal lies at all. 

Two suits for profits were brought by the same plaintiff 
against the same defendant in the Revenue Courts, one in the 
district of Meerut, the other in the district of Bulandshahr. 
During the pendency of the suits it was alleged that the matters 
in dispute had been referred to arbitration. Applications were 
made in both Courts to stay the suit pending the arbitration, 
under schedule II, paragraph 18, of the Code of Civil Procedure. 
The Meerut court granted a stay ; but the Bulandshahr court 
rejected the application. The plaintiff appealed to the High 
Court against the order of the Meerut Court, and the defendant 
appealed against the order of the Bulandshahr C ourt. When the 
appeals came on for heaung a preliminaiy objection was taken to 
t he effect that no appeal lay in either case. 

Dr. Snrendm Nath Sen, for the appellant 

Mr. Nihal Oh and, for the lespondent. 

Richards, C. J , and Baneb.JI, J. This and the connected 
appeal No. 18 of 1917 arise out of two suits which were 
instituted in the Revenue Court by the same plaintiff against 
the same defendant. The suits were suits for profits. The 
amounts in dispute were such that if decrees had been made 
appeals would have lain to the Civil Couxfc. During the 
pendency ot the suits it is alleged that the matters in dispute 
were referred to arbitration. One of the suits was pending in 
the Revenue Court at Moeiut and the other suit was pending in 
the Revenue Court at Bulandshahr. An application was made 
by the defendant at Meerut to stay the suit pending the arbitration 
under schedule II, paragraph 18, of the Code of Civil 'Procedure, * 

# Fust Appeal No 42 of 1917, from an order of 3Ai Haram, Assistant; 
Collector^ tot clm f of Meeiut, dated the 1 7th of July, 1917. f 
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The Meerut court granted a stay. An exactly similar application 
was made to the Bulandshahr Revenue Court. That court took 
an exactly opposite view to that taken by the Meerut court and 
refused to stay the suit, This was a most unfortunate situation 
for all concerned, and will work great hardship and tend to prolong 
a useless litigation, The plaintiff appealed against the decision 
of the Meeruc court whilst the defendant appealed against the 
decision of the Bulandshahr court. The defendant raises a 
preliminary objection against the plaintiffs appeal that no appeal 
lies. In the connected appeal an exactly similar preliminary 
objection is taken by the plaintiff We think that the preliminary 
objection has force. Section 175 of the Tenancy Act expressly 
provides that no appeal shall lie from any decree or order passed 
by any court under this Act except as thereinafter provided* 
This section obviously applies to all appeals, whether they be 
appeals to the Revenue Court itself or to the Civil Court, 
Section 177 deals with appeals which lie to the Civil Court and 
a right of appeal is only given against a 4 ‘ decree ” and 
then only in certain class of cases. No appeal is given 
against an order, It seems to us clear that neither the cider 
staying the suit in the Revenue Court ar Meerut nor the order 
refusing to stay the suit in Bulandshahr is a decree ” within 
the meaning of section 177, It is contended on behalf of the 
appellant that section 193 of the Tenancy Act incorporates the 
Code of Civil Pioeedure and m the present Code of Civil Pioce- 
dure it is provided that an appeal shall lie against an Older 
staying or refusing to stay proceedings (Schedule II, paragraph 
18), We do not think that this aigmoent has force At most it 
would mean that by incorporating the Code of Civil Procedure an 
appeal is given in the Revenue Court. It certainly cannot mean 
that an appeal is given to the Civil Court, We have been invited 
to say whether or not an appeal Keo in the Revenue Court. We 
do not think that this Court ought to take upon itself to decide 
this matter, which is not before it \ if we did decide the matter 
the Revenue Court would not be bound by our decision The 
result is that we allow the preliminary objection and dismiss the 
appeal wit| posts. 


Appeal dismissed. 
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sessional criminal. 


Before Mi Justice Figyott and Mi Justice Walsh, 

EMPBBOB «. OH H OTB DAL * 

Act 2Ja. XLV of i860 (Indian JPenai GodesJ t section i4&~~Giminal 
tiespa s— Necessary constituents of offence. 

Where a pe^aon is found m the house of anofchei m circumstances which 
would p fond facie indicate that the offence of criminal tiespass as defined m 
section of the Indian Penal Qode had been committed, and sets up the 
defence that he did not entei the house with any of the intents lefeired to 
m the section,, but in puisuance of an intrigue with a female living iheie it is 
the duty of the trying court to give accused an opportunity of substantiating 
such defence. 

If the accused succeeds m showing that his presence m the house was in 
consequence of an invitation from or by the connivance of a female living m the 
house with whom he was carrying on an intrigue, and that he desired that 
his presence there should not be known to the person in possession, then he 
cannot he convicted of criminal tresspass. 

If, howover, it is shown that the person m possession of the house has 
expressly prohibited the accused fiom coming to the house, an intent to annoy 
may be legitimately inferred. 

The following cases were referred to :~~~Balmakand Bam v Ghansami am 
{!), Premanmdo Shaha v. Biindalun Chung (2), Bmpeio) v Lahshman Raghu- 
nath (3), B mpeior \ Mulla {£) Empero v Gaya Bhar (5) 

In this ease one Chhote Lai was tried summarily by a first- 
class Magistrate of the Banda district. The offence alleged was 
that of 1 lurking house-trespass by night, and it is clear from the 
re co id that the prosecution led evidence to pro\ o, not merely that 
the house of the complainant was entered by Chhote Lai under 
circumstances covered by the definition in section 443 of the 
Indian Penal Code, but also that the lurking house-trespass in 
question was committed with intent to commit theft. The 
accused in his defence admitted having been caught at night 
inside the house of the complainant Badri under the circumstances 
deposed to by the prosecution witnesses. He suggested that 
those witnesses were not speaking the truth with regard to his 
having stolen or attempted to steal any of Badri’s property. He 
pleaded that his intention in effecting a secret entry into Badri’s 
* Criminal Reference No. 752 of 19i7 

(1) (1894) . L R , 22 Calc , 891 (3) (1902) I. L. R , 26 Bom., 658. 

(2) (1896) I. L. R , 22 Calo , 994 (4) (1918) I. L. R., 37 All,, 3*93. ' 

(5) (1916) I. L. B., 88 All , 617.' 
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house hid been to carry on an intrigue with the widowed mother 
of the said Badri* He pleaded, further, that he had entered the 
house at the express invitation of this woman. The trying 
Magistrate refused to inquiie fully into the facts, He left it 
uncei tain whether there was any truth in the defence above set 
out. He said that, even on the accused’s own statement of the 
facts, an offence, namely, the offence of lurking house-trespass 
by night, punishable under section 456 of the Indian Penal Code, 
was established, He convicted and sentenced Chhote Lai accord- 
ingly. 

The Distiiet Magistrate of Banda, not being satisfied with the 
propriety of the conviction, referred the case to the High Court. 

The parties were not represented 

PxaaoTT, J, — This is a reference by the District Magistrate of 
Banda in a case in which one Chhote Lai was tried summarily by 
a first-class Magistrate of that district. The offence alleged was 
that of lurking house-trespass by night, and it is clear from the 
record that the prosecution led evidence to prove, not merely that 
the house of the complainant was entered by Chhote Lai under 
circumstances covered by the definition in section 443 of the 
Indian Penal Code, but also that the lurking house-trespass in 
question was committed with intent to commit theft. The accused 
in his defence admitted having been caught at night inside the 
house of the complainant Badri under the cii cumstances deposed 
to by the pi oseculion w itnesses He suggested that those witnesses 
were not speaking the tin ih with regard to his hating stolen or 
attempted to steal any of Badu s property. He pleaded that his 
intention in effecting a secret entry into BadiPs house had been 
to cany on an intrigue with the widowed mother of the said 
Badri. He pleaded, further, that he had entered the house at the 
express invitation of this woman. The trying Magistrate refused 
to inquire fully into the facts. He has left it uncertain whether 
there was any truth in the defence above set out. He says that, 
even on the accused’s own statement of the facts, an offence, 
namely, the offence of lurking house-trespass by night, punishable 
under section 456 of the Indian Penal Code, was established, He 
conticted and sentenced Chhote Lai accordingly. The District 
Magistrate, in referring the case, has relied upon the reported 
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decision of a Judge of tins Court in the case of Emperor v Gaya 1917 
Bhar (1). It has been suggested that this decision is inconsistent "^Emperor^ 
with that of another Judge of this Court in the case of Emperor Chhot ^ 
v. Mulla (2). In our opinion the two decisions are not inconsis- 
tent and we agtee substantially with both of them* When the 
evidence shows that a man has been found lurking at night inside 
the house of another person, a perfect stranger to him, or a person 
in whose house he has no apparent business, the prosecution will 
be entitled to ask the court to infer from these facts that there 
was a guilty intention on the part of the accused sufficient to 
bring his action within the pumew of section 441 of the Indian 
Penal Code This was clearly laid down in the case of Balma* 
hand Ram v. Ghansamram (3), and also in the case of 
Premanundo Shaha v. Brindabun Chung (4), at page 994 of 
the same volume. And in dealing with cases of this sort we may 
remark that Magistrates should not overlook the existence of sec* 
tion 509 of the Indian Penal Code when they are considering the 
allegation on the part of the prosecution that the entry by the 
accused into the premises in question must, presumably, have been 
with intent to commit some offence. Difficulties are only likely to 
arise ■when the accused himself pleads in his defence and esta- 
blishes, either by direct evidence, or by way of reasonable in- 
ference from proved facts, that he had some specific intention in 
entering the house, and that the intention in question was neither 
to commit an offence nor to intimidate, insult or annoy any person 
in possession of the house. The provisions of section 106 of the 
Indian Evidence Act (Act I of 1872) may also be referred to in 
this connection In the case now before us the accused alleged 
two things; firstly that he had entered the house at the request 
of one of its inmates, and, secondly, that he had no intention of 
insulting or annoying the complainant Badri. Presumably it 
might be suggested in his defence that this latter plea was 
sufficiently establishel by the precautions taken by him to conceal 
from Badri the fact of his pre c ence in the house, At any rate it 
was clearly no part of the case for the prosecution that Badri 
knew of the eYistence of any intrigue between the accused Ohhote 

(1) (1916) I L, B, 38 AH., 517 . (3) ?( 1894 ) L L. B** n Calc., hi, 

(2) ( 1915 ) 1. 1^,37 All., 395 . (4) (1S95) t L, J& f 22 Gtfk, m f 
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Lai and his mother, or had ever forbidden Ohhote LaFs access to 
his house on the ground of his knowing or suspecting tl e existence 
of such intngne. We make these i ©marks because we think it 
possible that the decision of the learned Judge of this Court 
in the case Emperor v. Gaya Bhar (1), may be intei preted 
too widely and may be held to apply to cases in which an accused 
peison has forcibly or clandestinely entered a house which he 
knew to have been definitely closed and barred against him by the 
owner thereof. In such cases it might not be a sufficient answer 
to a charge of criminal tiespass for the accused to say that he 
personally hoped that the owner would remain in ignorance of the 
fact of his entry. The couit may find on the facts that the 
intention to insult or annoy, under such circumstances, was so 
clearly inherent in the acts of the accused as to fonn an essential 
part of the purpose with which entry into the house was effected. 
On this point the remarks of the learned Judges of the Bombay 
High Court in the case of Emperor v. Lakshman Baghunath (2), 
are certainly pertinent. In our opinion there should have been 
a further inquiry into this case before the accused was either 
convicted or acquitted. He was himself anxious to summon the 
complainant’s mother as his witness, and the trying Magistrate 
has given no valid reasons for refusing that request. It may bo 
that this woman’s evilcnee would have entirely satisfied the 
Magistrate as to the facts of the case, or the Magistrate may 
come to the conclusion that the allegations made by the accused 
in his defence are wholly false and that he has aggravated his 
position by putting forwaid these allegations and dragging a 
respectable woman into comt on the strength of them. On the 
other hand, if the Magistrate finds the facts to le as alleged by 
the accused, the case should be decided on the princip’es of law 
laid down in the rulings to which ve have referied, including the 
decision of this Court in the case of Emperor v. Gaya Bhar 
(1), from which, if the principles laid down are properly limit- 
ed and understood, we see no reason to dissent. We set 
adde the conviction and sentence in this case, but we do 
not acquit the accused Ohhote Lai of the offence charged. On 
the contrary we direct the Magistrate to proceed with the tiial, 
\X) (Me) IrL 38 All, 517. (2) (1902) I L. B., 20 Bom,, 558. 
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to inquire into the truth or otherwise of the defence set up and 
to pass such orders in the case as appear to him correct and 
appropriate. 

Walsh, J.— -I agree. What I propose to say on the question 
*of law referred to us, covers this case and also Cmninil Eeference 
No. 8B7 of 1917 before us for orders. I think it is a question of 
fact in each case. As Lord Justice Bowen once said, “the state 
of a man's intention is as much a question of fact as the state 
of his digestion ” and the real question of law is whether, when 
there has been a conviction, there is any evidence of intention 
justifying the conviction. There is no conflict between the 
reported cases, and I venture to sum up the result of them in 
this way. They come to this, that if there is an invitation, or 
complicity by the woman, combined with an intention to preserve 
strict secrecy, then it is difficult to say that there is any intention 
to annoy a third person, but if that third person has expressly 
prohibited the accused, then his act becomes a direct defiance of an 
express order, and it is impossible to say that you cannot infer 
from it an intention to annoy the author of the order. I think 
this is what has already been established by the decided cases. 
I agree with the decision of Mr Justice Knox in Emperor v. 
Mulla (1), that a man found inside the complainant’s house who 
makes no statement of his reasons for being there or gives an 
explanation which is demonstrably false, is clearly liable to be 
convicted, on the ground that the burden of proof lies upon him 
and he has not discharged it. I do not understand that Mr, 
Justice Sundae Lal differed from that decision. On the 
contrary he seems to have agreed with it. Mr. Justice Sundae 
Lal held, in Emperor v. Gaya Bhar (2), that mere knowledge, on 
the part of the accused, that he is likely to cause annoyance is 
nol sufficient, and in coming to that conclusion he merely followed 
the case of Queen Empress v. Rayapadayachi (d), whore it was 
held that although a man may know that his act is likely to cause 
annoyance it does not necessarily follow that he does the act 
with intent to annoy. And, so far, I think Mr Justice Sundab 
Lal and the Madras High Court were really giving effect to the 
(1) (1915) I. If. B , 37 AIL, 395. " (2) (1916) L L 38 AIL, 517. * ♦ 

(8) (1896) I. L, 19 M^cL, m , 
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absence from this section (section 441) of the words found in a 
cognate section, namely, section 297, wheie the knowledge that 
Emp ® b the feelings of a person are likely to be wounded, is one of the 
Qhhote l kii , ingredients of the offence. This view is borne out by the decision 
in Emperor v. Laltshman JRagJwnath (1), to which my brother 
Piggott has already referred. In that case there was a distinct 
prohibition. The accused only wanted to get at their judgement- 
debtor and trespassed upon the complainants house in order to 
doit. Some people might be annoyed by that, while some people 
might not mind it, and an enemy of the judgement debtor certainly 
would not. But in the particular case the complainant forbade 
them to do it, and it was held, and I agree with the decision, that, 
in the face of his order directly forbidding them, an offence was 
committed within this section. There is a passage in that judge- 
ment, which I adopt : — “ When it is uncertain whether a particular 
result will follow (as in the Madras ease in which the accused hoped 
to keep his conduct secret), there may be no intent to cause that 
result even though it may be known that the result is likely* 
But it seems impossible to contend, when an act is done with a 
knowledge amounting to practical certainty that a result will 
follow, that it is not intended to cause that result.” Regard 
must, obviously, .be had to all the circumstances of the case. It 
may sometimes happen, I suppose, in this country as in others, 
that a man who 'is making love to another man's wife is doing it 
not merely with the tacit approval of the husband but as the result 
of a conspiracy, if I may use the word, between the husband and 
the wife to enable the wife to get away from the husband, and 
find a protector. Such cases arc not unknown. In such a case 
the man might not know that his visits were approved by the 
husband and might think that he was successfully carrying on a 
secret intrigue, the truth being that the husband was assisting 
the wife all the time. I take it that no court ought to find, if 
those facts were established, and although the man complained 
against himself might have thought that his conduct was likely to 
annoy, that he had any intention of annoying the husband. I 
agree" with the view taken by the learned Sessions Judge of 
Oawnpore in the case which is before us, Revision No. 837 of 1917, 
(1) (1902) £6 Bom*, 558. 
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Lala v Emperor*, that if the accused knew that he had been 
expressly prohibited from entering the house by the uncle it is 
legitimate to infer that he intended to annoy by persisting. 
Another example is that of a son in disgxace who persists m 
entering his father’s house after a direct prohibition. I think 
this featuie of the case in [Reference No. 837 of 1917 just marks 
the dividing line between the two cases. I entirely agree with 
the order proposed in the case 1 efore us. The facts must be 
ascertained before the final decision can be anived at. 

Conviction quashed. 
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* * In the case referred to the following judgement was 
delivered ; — 

Pioaora and Walsh, JJ. : — This is a case in winch a conviction of lurking 
house.tre&pass by night (section 45G of -the Indian Peral Code) has been 
recorded by the trying Magistrate and has been confirmed by the Sessions 
Judge on appeal, The case has come befoic us in revision, substantially upon 
tho pleading that on the view of the facts taken by the learned Sessions Judge 
the latter ought to have held that no offence had been pioved. One difficulty 
we must necessarily feel in dealing with the case on these lines is that the 
learned Sessions Judge has not definitely found the facts to be m accordance 
with the argument addressed to us m support of this application. The facts 
m question were not alleged by the accused himself, but certain circumstances 
suggesting the possibility of their existence were deposed to by some of the 
witnesses called for the defence, Tho learned Sessions Judge has m effect 
said that, even supposing the facts to he as now suggested on behalf of the 
accused, the conviction must be upheld. In substance the case before us is 
really governed by the decision of this Couit m the case of Emperor v. Mulla , 
(1915) I L. B , 37 All,, 393, and might well have been affirmed on those 
grounds. Apart from this, we have just been considering in connection with 
Criminal Reference No, 752 of 1917 the question of law which has been 
discussed m connection with the present application, and we need only say 
that we think the conviction in the piesent case could be justified along the 
line of argument followed by the learned Sessions Judge. In saying this we 
are by no means admitting the facts to be as suggested on behalf of the accused. 
It would be unfair to do so in the face of the express denial of those facts by 
Musammat Bhagia (the young woman principally concerned) in the evidence 
given by her before the Court We dismiss tho application and confirm the 
conviction and sentence passed by the Magistrate, The accused must surren- 
der to his bail to undergo the unexpired portion of sentence. 
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Before Mt Justice Pujgo*t and Mr lus ice Walsh 
HABIB-ULLAH (PLAimirr) v MVNBUP andothebs (DmrraAMs) 4 
Occupancy tenant — Moitgage of pay t of occupancy holdings Subsequent 
lease of same while mortgage was yei un cgistered — Rights of mortgagee, 
and lessee, 

An oecupinoy tenant made a usufiuotuaiy moitgage of cert un plots ot 
lind computed m his occapancy holding He appuently givo the 
mortgagees possession, but refused to get tho mortgage deed registered and 
m consequence the mortgagees warn obliged to bung a suit to compel registra- 
tion Whilst this suit was pending, the occupancy tenant leased coifcam plots 
covered by the moitgage at a yearly rent for a period of hve years 

Held, on suit by the lessee for possession, that the plaintiff was entitled 
to a decree, and that he was not bound as a condition precedent, to pay off the 
mortgagees, Baho>an Upadhya v Ultamgi) (1) refened to 

The facts of this case are set forth m the following referring 
order of RAriQ, J: — 

The facts winch have given rise to this appeal are stated in 
myordei of remand, dated the 18th of April, 1917, but m order 
to make the present judgement intelligible I propose to leeite 
some of the salient features of the case. It appears that defend- 
ant No 5 has an occupancy holding. He executed two mort- 
gage deeds of the said holding on the 7th of July, 1 914, in favour 
of defendants Nos. 1 to 4. He, however, denied execution of the 
deeds before the Sub-Registrai, and the mortgagees biought a le- 
gulai suit for compulsory legistration. Before the conclusion ol 
the suit for compulsory registration, the defendant No. 5, on the 10th 
of August, 1914, executed a lease of the same occupancy holding 
which he had moitgaged to the defendants Nos 1 — 4 in favour 
of the plaintiff appellant for five years. Subsequent to the execu- 
tion of the lease the defendant No. 5 entered into a compromise 
with the mortgagees and agreed to have the deeds of mortgage 
registered. The deeds wcie accordingly registered on the 13th 
of July, 1915, It should be noted here that tho mortgagees 
obtained possession of the occupancy holding from the date of 

* Second Appeal No. 1576 of 1915, from a decree of Durga Dat Joshi, 
District fudge of Azamgarb, dated the 9tb of September, 1915, reversing a 
deorae of Bamoshwar Dayal Sbarma, First Additional Munsif of Azamgarb 
dated the 80th of July, 1915, ’ 

(1) (1911) 88 All, 779. 
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their mortgages and have lemamed m possession ever since 
On the 26th of October, 1915, the lessee brought the suit out 
of which this appeal has arisen for possession of the occupancy 
holding on the basis of his lea^e He impleaded m the case, as 
defendants, his lessor and the four nioitgagees, Vanous defences 
were urged in bar of the claim, The couit of first instance 
decreed the claim holding that the mortgages were collusive. 
The claim of the plaintiff for damages was dismissed. He prefer- 
red an appeal from the demee dismissing his suit for damages 
while the mortgagees pi of erred an appeal from the deciee 
awarding possession to the lessee. The learned Judge who head 
the appeals did not consider the question of collusion between 
the defendant No. 5 and defendants Nos. 1 4, that is, between 
the mortgagoi and the mortgagees. He decided the appeals on 
another point. He^ held that if the lessor himself could not 
recover possession from the mortgagees without paying the 
mortgage money, though the mortgages weie invalid at law, 
the lessee who claimed through him could not be in a bettei 
position* The lessee, therefore, could nov get possession without 
paying off the mortgages. The appsal of the nioitgagees was 
allowed and the claim of the lessee was accoidmgly dismissed 
both for possession and damages 

The lessee, who is the plaintiff m the case, has come up m 
second appeal to this Court, and has prefeired two appeals, one 
from the decree in the appeal of the mortgagees and the other 
from the decree in his own appeal before the lower appellate 
coui b. I remanded the case at the last hearing to the lower 
appellate court for the trial of the issue relating to the alleged 
collusion between the mortgagor and the mortgagees. The 
learned Judge has returned a finding to the effect that no collu- 
sion has been proved The finding is one of fact and it must be 
accepted. The plaintiff appellant, however, contends that he ought 
to succeed on the ground of his having a legal title as against 
the mortgagee*. It is said that the mortgages to the defendants 
Nos* 1-4 are admittedly invalid at law, while the in his 
favour is admittedly legal and open to no objection on any legal 
ground The case relied upofi by the court below is one that 
was between the mortgagor and the mortgagees. It was held in 
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tbAt case that one who seek, equity must do equity The 
luorigagoi , having taken the money of the ,„m/ ^ 1 

delivered Lbe potion of the occupancy holding to Th^Tatf ^ 
could not equitably demand leturn of possession on the orounl 

that the moi tg.ige w, s invalid without pavw s off the ** 

Both the paities had entered into a conkact Low in , m ° ney ' 

invalid and both of them were equally wrong and f h V * 

goi deiived any benefit horn the money rJL on h 8a ' 

f I vas but <^q^table that he should be made to ^1^°^° 
before getting l ack his property Tin « • , fc 1U01K P 

argued, do not eppiy to the present eu»«e ? 

the lessee has a peiteotly \ afid title ,t h, i i P , 1 0 wIl ° 13 

have no ouch t.tl, The pU.nUg'e pramo ,; 

called upon to do any euuitv ir, tha * , 0 t!lat he 1 3 not 

his lease. For the mortgagees the uqfifis th” ^ 0an cUfoco 
knew perfectly well of the svlonr . L , y tb&l fcb ° plaintiff 

*- •*— oue ^ 

,° f ,h “ essee “ allowed, all that the holder of ' 
tenancy has to do is to execute a mortgago del ^Panoy 

the mortgagee and the next day give r ] ' , ’ P 0 “ ,SM °n to 

a third party and thus deprive tile inert " “““'“'“•ton to 

-ey. The lea.ee need £ Z ^ 

gage executed by hie lector. Both the Ie. ee and 1 

derive their title from the occumnov l »» , , fcbe mol 'lgageo 

himeell could not do hit les.ee oikbl n ,t"t ' T " lut tte '“ter 
There ia no case law on the not nf°.f ] te do. 

Bar. I have no doubt that, MeyTZT^T" '***'* tb<3 

party is bound to go up in Lctteis Patent AppeaT^Ti ^ ^ 
one which will probably aijse in iutm > \ 1 10 pomfc * 

and in older tosetibat rest once lor all T ,h L ^ Wes aIbG < 

tefer the case to a bench of two Judges and [ T “ desirable to 
Babu Piari Lai Bane^ (withtm Mr * * , 
the appellant ^ Malcomson) for 

J-he plaintiff has not received srm 
money, by payment of which the m ^ P ° Ul011 of fcbo niorlgige 

f* oo h„ n . 1 “rtr so ‘ 

between him and the mortgagee, the " W * r ™“‘ i< ® Ac 

Mtrnied, and » no equiii,? inTyo'ut of "the T, ,*"** » b » 

Of lbe latter against the 
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former. The equities being equal, the law must prevail, 
and the legal estate is with the plaintiff, the transfer to him 
being valid and the mortgage being invalid. The present point 
did nob arise m the case relied on by the lower court, namely, the 
case of Bahoran Upadhya v Uttamgir (1). There it was the 
mortgagor himself who cape fonvard to recover possession, and 
the couit held that he must refund the benefit first The ruling 
in the ease of Ghhiddu v Sheo Mangal 8%ngh (2) is not applicable 
to the present case. There the plaintiff, zammdar, was aware of 
the^exxstence of the mortgage In the present case it has not 
been proved that the plaintiff had acted in bad faith or in 
collusion with the mortgagor m order to defraud the mortgagees. 
It is not proved that he had any knowledge of the existence of 
the mortgage. The fact that the plaintiffs father was an 
attesting witness of the mortgage deed proves nothing ; mere 
attestation of a deed is no notice of its contents ; Nand Lai v. 
Jagat Kishore (3). There is no reason why the plaintiff should 
Le called upon to pay the mortgage mo ley. It a person transfers 
pi opei ty by a deed which is imperfect and then transfers it to 
another by a deed which is perfect and the seconl transferee sues 
the first ior po session, it is not open bo the latter to plead that 
he shall first be repaid the money which he hid paid to the 
transferor. Similarly where there are two deeds, one of which 
is unregistered and the, other registered, the holder of the 
registeied^deed can always succeed on the strength of his title 
and is never made to pay the consideration advanced by the 
holder of the unregistered deed 

Mr. 8* M. Yusuf Hasan, for the respondents : — 

If the mortgagor himself had been suing for recovery of 
possession he would undoubtedly not be given a decree for dis- 
possessing the moitgagees except on repayment to them of the 
money which they had advanced His lessee who derives title 
from him can have no higher rights. To give the plaintiff & 
decree for possession without requiring him to redeem 1 ie 
mortgages would be to allow the mortgagor in a rouftd &Bout way 
to defraud the mortgagees, which he would not be allowed to do if 
(1) (1911) LL.B > 33 All., 579* {*) (1010) LL R* 39 All , 186, 

(3) (1916) 14 A £i J, 1103 (1110V 
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he himself came into court. The lease is an obvious dodge to 
defraud the mortgagees ; the fact that it was given while the 
mortgagees were in possession shows that the mortgagor was acting 
dishonestly The mortgagees’ possession was sufficient notice to 
the ^lessees. Equity demands at any rate that the lease should 
be transferred to the mortgagees until their money is repaid, 

Babu Piari Lai Barter ji , was not heard in reply. 

Piggott and Walsh, JJ. : — The essential facts out of which 
these two appeals arise- are as follows :~~One Mahadeo, an 
occupancy tenant, executed, on the 7th of July* 1914, three 
mortgage-deeds, one in favour of Sarup and Manrup and the 
other two in favour of Earn Jas and Ram Phal, The deeds in 
question purported to give the aforesaid mortgagees possession 
of plots of land forming part of Mahadeo’s occupancy holding. 
One plot was given in the first mentioned mortgage and six more 
plots were added in the other two, After executing these doom 
nients Mahadeo refused to get them registered, and eventually th e 
mortgagees were driven to institute a regular suit in order to 
obtain registration. When this suit was instituted Mahadeo 
declined to contest it, and it was decreed against him on his own 
confession, so that registration was at last effected in the month 
of July, 1915, almost toe year after execution, We must take 
it, however, on the findings of the courts below, that possession 
had at once been given to the mortgagees of the plots specified in 
their mortgages In the meantime, that is to say, on the 10th 
of August, 1914, before the suit by the mortgagees had been 
institute 1 and while the question of registration was still pending 
before the District Registrar, Mahadeo executed another deed by 
whichhe purported to lease 20 plots of land, including the six plots 
specified in the mortgages in favour of Ram Jas and Ram Phal, but 
not including plot No, 859 specified in the mortgage in favour of 
Sarup and Manrup, to the plaintiff Habibmllah at a yearly rent. 
Habib-ullah failed to obtain possession, and thereupon brought 
the present suit, impleading as defendants the four mortgagees, the 
tenant Mahadeo and one Debi Din, with whose position we are not 
now concerned. It would seem that in the courts below it was 
rfdt noticed that the plaintiff’s claim did not include plot" No. 
§59* and that the mortgages in favour of Ram Jas and Ram Phal 
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only affected six out of the 20 plots specified m the plaint, The 
case was contested as if the area affected by the mortgages and 
by the lease weie identical. The court of first instance held 
that the mortgages, being mortgages of an occupancy holding, 
were contrary to the express provisions of the Tenancy Act 
and conferred no title on the mortgagees. The lease in favour 
of the plaintiff Habib-ullah, on the other hand, was a valid con- 
tract of lease for a period of five years, peimissible under the 
provisions of the Act, The learned Munsif, therefore, held that 
the plaintiff had a good title to possession over the land in suit 
a§ against all the defendants, subject only to the framing of the 
decree in such a form as to safeguard the rights of the additional 
defendant Debi Din. With this qualification the court of first 
instance overruled all the objections taken by the mortgagees 
and decreed the plaintiffs claim. There was an additional claim 
for damages, based upon allegations of fact which the learned 
Munsif found not to be substantiated by the plaintiffs evidence, 
and this part of the claim was, therefore, dismissed. There were 
two appeals to the District Judge, one by the plaintiff against 
the order dismissing his claim for damages and the other by the 
mortgagee-defendants against the decree awarding possession to 
the plaintiff. The learned District Judge, referring to the 
decision of a Bench of this Court in Bahoran Upadhya v. TIttam * 
gir (1), has held that the plaintiff is not entitled to recover 
possession without refunding the mortgage-money, and he has 
accordingly dismissed the plaintiff’s claim altogether. On this 
view ofj the case the appeal filed in the court below by the 
mortgagees was allowed and the cross-appeal of the plaintiff was 
dismissed. Hence there are two appeals now before us, both 
brought by the plaintiff against the two decrees passed by the 
lower appellate court. The learned Judge of this Court before 
whom the matter first came found it necessary to remit certain 
issues^ for determination by the court below and afterwards 
referred the appeal to a Bench of two Judges for consideration 
of the question of law involved, In our opinion thfe fadti Wi the 
case are not covered by the ruling upon which t)be learned District 
Judge has relied. The plaintiff abcejpfdd his lease affctet the 
(iymi) i, h m 
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execution of the three mortgages in question, but before their 
registration, and it is certainly not proved by any evidence on the 
record that he had notice of the existence of these mortgages, 
much less that he was acting fraudulently or in collusion with 
the occupancy tenant in order to defeat the rights of the mort- 
gagees. Something has been made in argument of the fact that 
the plaintiff’s father witnessed the execution of one of the 
mortgage deeds, but, after consideiing the evidence given by this 
man Faqire in the trial court, we are satisfied that it is not 
proved that Faqire knew that the land comprised in the mort- 
gage-deed which he witnessed was also included in the lease 
afterwards taken by his son, Habib-ullah. Under these circums- 
tances it seems to us that Habib-ullah is as much entitled to 
maintain the present suit for recovery of possession as lessee 
under the terms of the contract in his favour, as he would have 
been to maintain a suit against a rival lessee, that is to say, 
against a person to whom Mahadeo had also granted a lease of a 
portion of the same land, in respect of which it could be contend- 
ed that it was not binding on Habib-ul-lah either because it was 
subsequent in date or because it was for some other reasoninvalid 
in law, The equitable principle upon which the case of Bah or an 
Upadhya v Uttamqir (1) was decided does not seem to us to 
affect a bond fide transferee from the occupancy tenant. If the 
mortgagees have any remedy, it is as against Mahadeo, 

The appeal before us challenges the decision of the court of 
first instance on the question of damages, This matter has not 
been adequately gone into on the facts by the lower appellate 
court, but we are content to say that no sufficient cause has been 
shown to us for dissenting from the finding on the strength of 
which this part of the plaintiff's claim was dismissed by the court 
of first instance. The arguments before us have proceeded on 
the assumption that the plaintiff has not hitherto succeeded in 
obtaining possession undei his lease and that his allegations to 
the contrary in his plaint were not well founded. On this 
basis the claim for damages as brought must be dismissed, but 
Otherwise we are of opinion that the decrees ol the lower 
appellate court must be set aside and decrees of the court of first 
{%) (1811) 33 All, 779. 
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instance restored The respon dents will pay the costs in this 
and in the lower appellate court. 

, Appeal allowed* 


Before Sir Hmuy Bichat ds, Knight, Chief Justice, and Justice Sir Pramada 
Charan Bancrji. 

AHMAD KHAN and others (Objectors) v. MUSAMMAT GAUBA 
(Applicant).* 

Act No. IX of 1908 (Indian Limitation Act), schedule I , article 181— - Mortgage 
—Suit for sale — Application for final dew ee~~Limitation. 

Aa application for a final decree in a suit for sale on a mortgage being an 
application in the suit and not an application in execution, the fact that one 
such application has been made within the prescribed period of limitation does 
not operate to extend the period of limitation in favour of a second application, 
the first having been dismissed for default. 

The facts of this case were as follows :~ 

The respondent obtained a preliminary decree for sale on the 
27th of August, 1908, She applied for a final decree on the 26th 
of August, 1911, but the application was dismissed for default 
of both parties on the 9th of April, 1912. The respondent again 
applied for a final decree on the 10th of September, 1912. This 
application was resisted on the grounds that after the dismissal 
of the previous application the present application was not 
maintainable and thaL it was barred by time. The first court 
held that the proper remedy of the respondent was to apply for 
the revival of the previous application and that the subsequent 
application was not maintainable. The lownr appellate court 
reversed the decision of the first court and remanded the ease 
for proceeding with the application. The judgement-debtors 
appealed to the High Court. 

Maulvi Iqbal Ahmad , for the appellants 

When the first application was dismissed for default, the 
proper remedy of the decree-holder was either to appeal against 
the order of dismissal or to apply under order IX, rule 9, of the 
Code of Civil Procedure for an order setting aside the dismissal. 
The present application is neither in form nor in substance an” 
application under order IX, rule 9, and was presepte^l long after • 
the period prescribed for such an application by article 163 of the 

# Kirst Appeal No* 72 of 19l7, from art order- Dayal, Second 

Additional Subordinate Judge of /aunpur, dated t.3ae £0tb of March, 1917 * 
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Limitation Act had exp’ied. The present application, therefore, 
cannot be treated as an application for the revival of the foimer 
application, .Even assuming that the application is maintainable, 
it is barred by time. The present Code of Civil Procedure makes 
it clear that an application for a final decree is not an application 
in execution of a decree butjan application in the suit itself* 
Therefore article 182 of the Limitation Act is not applicable to 
the case, and the previous application made by the respondent 
cannot give a fie h start to the period of limitation. The present 
application is governed by article 181. As it was made more 
than three years after the expiry of the time for payment fixed 
by the prelxminaxy decree it is barred by time. 

Dr, S, M, Sulaiman , for the respondent 

No appeal lies from the order of remand passed by the lower 
appellate court in this case. Every order of remand sending a 
case back for trial on the merits is not necessarily appealable; 
Wahid-unmissa v. Eundan Lal( 1), In the present case the order 
of remand havin^been made in an appeal from an order and not 
from a decree, no further appeal lies to ^ the High Court. The 
present application is maintainable. The order of dismissal of 
the previous application was made because of the non-appearance 
of both parties ; it was an order under rule 3 and not rule 8 of 
order IS, Civil Procedure Code. In such a case a fresh 
application is maintainable. The question of limitation has not yet 
been decided by the courts below; it will be one of the questions 
for determination by the lower court when the case goes back in 
accordance with the order of remand. The period of three years 
should be calculated from the date of the dismissal of the previous 
application, and not from the date of the expiry of the time fixed 
for payment. 

Maulvi Iqbal Ahmad , was not heard in reply. 

Kichabds, C, J., and Bahbbjx, J.; — This appeal arises out of 
an application for a final decree in a mortgage suit. The pro* 
liminary decree was passed on the 27th of August, 1908, and six 
months were allowed to the defendant to pay the mortgage- 
money* It is stated in the petition filed by the decree-holder 
that no payment was made. He made an application on the 26th 
mm t iu B.» 35 All* 427, 
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of August, 191 1, for a final decree under older XXXIV, rule 5. That 
application was dismissed for default on the 9th of April, 1912. 
On the 10th of September, 1912, the present application was made 
for a final decree. It was opposed on two grounds, first, that the 
order dismissing the previous application was a bar to the present 
application and, secondly, that the application was time-barred. 
The court of first instance allowed the first objection and did not 
decide the second, It dismissed the application now made. 
Upon appeal the lower appellate court disagreed with the court 
of first instance and remanded the case for proceeding with the 
application* 

So far as the first point is concerned the defendant's objection 
was without force, because, the first application having been dis- 
missed for default of appearance of both parties, a fresh application 
could be made, but this second application ought to have been 
made within the period presexibed by the law of limitation. It is 
clear that the application was beyond time. The period of limi- 
tation which governs a case of this kind is three years, under 
article 181 of the first schedule to the Limitation Act, from the 
date on which the right to apply accrued, that is, from the expira- 
tion of the time allowed by the decree fof payment of the mort* 
gage money. In the present case the six months expired on the 
27th of February, 1909, and as the present application was made 
on the 10th of September, 1912, it was clearly beyond time, 
The court below seems to have overlooked the fact that in the 
present Code of Civil Procedure a “ final decree ” in a mortgage 
suit is a decree in the suit itself and an application for a final 
decree cannot be deemed to be an application in execution. The 
second application cannot be regarded as a revival of an appli- 
cation which was disposed of. In this view the present applica- 
tion was clearly beyond time and ought to have been dismissed. 

We accordingly allow the appeal, set aside the order of the 
court below and restore the order of the court of first instance 
with costs in all courts. 
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Befo e 8i r Men y Richa>d$, Knight, Chief Justice , and Justice Sb jPtamada 
Chaian Banerji. 

FAZL AHMAD and another (Defendants) v. RAHIM BIBI (Plaintiff) 
and QAMR-TJN-NIflSA BIBX and others (Defendants).* 
Muhammadan law— Gift made during his last illness, by a so7i to Hs mother— 
Marz ul-maut*- Application of doctrine , 

On a question of the application of the doctrine of mai z-ul-maut to a 
disposition ofjnopeity made by a Muhammadan dunng bis last illness, if the 
transaction is a sale the dootune would not apply at all ; if the transaction 
is a waqf, it would be valid to the extent of one third j while if it is a gift, it 
would not be valid at all. 

In the case before the Court the paiticular transaction was held on the 
facts to be loally a gift to one of the heiis (the mother of the donor) and 
therefore invalid, although in form it purported to he a sale 

This appeal arose out of a suit for possession of certain 
shares in the estate of a deceased Muhammadan, Manzur Ahmad. 
The deceased had died childless, leaving as his heirs his uncle 
Fazl Ahmad; his mother Musammat Rahim Bibi, and two 
widows, Musammat Qamr-un-nissa and Musammat Jilani Begaxn, 
the latter being a daughter of Fazl Ahmad. Shortly before 
his death, and during his last illness, which was of some duration, 
Manzur Ahmad, who was a man of considerable means, transfer- 
red to his mother Musammat Rahim Bibi two villages valued at 
a about a lakh eich and a sum in cash amounting to Rs. 85,000 
odd. After the death of Manzur Ahmad, there was litigation 
in the Revenue Court as to mutation of names with lespecfc of 
the two villages referred to above, and Fazl Ahmad succeeded 
in getting his name recorded as one of the heirs of Manzur 
Ahmad, and was appointed lambardar. Thereafter the present 
suit was filed by Musammat Rahim Bibi to recover possession 
of the two villages, Bithaura Ealan and Amkhera, which had 
been transferred to her by Manzur Ahmad ; and Fazl Ahmad 
filed another suit claiming his share of the cash given to Rahim 
Bibi by Manzur Ahmad on his death-bed. In the suit brought 
by Rahim Bibi the Subordinate Judge decreed the plaintiffs 
claim for possession and mesne profits. 

The defendants thereupon appealed to the High Court, 

Mr. B* O’Oonor, the Hon'ble Sir Sunder Lai and Dr. 
& M* Swlaiman , for the appellants. 

# Slr&fc Appeal No 21 of 19X6, from a decree of Q-auri Shaakar, Subordinate 
Judge of Fihbhit, dated the 4th of January, 1910, 
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The Hon’ble Dr. Tej Bahadur Sapru, Babu Preo Nath 
Banerji and Maulvi Iqbal Ahmad , foi the respondents, 

Richarbs, 0 J.j and Banerji, J.: — This and the connected 
appeals arise out of two suits which related to ceitain propeity, 
movable and immovable, which belongel to one Manzur Ahmad, 
who died on the 2nd ol September, 193 2. Manzur Ahmad, 
although he had been married (four times, it is stated) never 
had any children. His heirs were, first, Fazl Ahmad (his 
paternal uncle), secondly, his mother Musammat Rahim Bibi, 
and thirdly his two widows Musammat Qamr'umnissa and 
Musammat Jilani Begam. Under the Muhammadan Law" of 
Inheritance, Fazl Ahmad vv r ould have been entitled to 10 
sihams out of 24, Rahim Bibi to 8 sihams , and the two 
widows to 6 sihams between them Fazl Ahmad was not 
only uncle to the deceased, but he was also the father of 
Musammat Jilani Begam, his youngest wife. Before his death 
Manzur Ahmad was possessed of a considerable amount of 
property. He had deposited in the house of Lala Khub Chand 
(banker) the sum of Rs. 16,876. He had also in cash in his 
house the sum of Rs 8,500 and 4,000 sovereigns, (equal to Rs. 

60,000) which was buried in a house which was occupied by 
Jilani Begam. He had also Rs. 58,000 on fixed deposit with 
the Allahabad Bank. Besides this cash, the deceased was 
possessed of some house property and a considerable amount 
of zamindari property, including two villages called Mauza 
Bithaura Kalan and Mauza Amkhera These two villages 
were worth about two lakhs of rupees. The property ol the 
deceased was worth probably between 5 and 6 lakhs (if jewellery, 
ornaments etc., be included). 

Very shortly before his death Manzur Ahmad had transferred 
the two last mentioned villages to his mother Musammat Rahim 
Bibi. He had also given her the 4,000 sovereigns. He caused 
the Rs, 16,876 deposited with Lala Khub Chand to be transfer- 
red to her name. The Rs. 8,500 in cash had also been brought 
to the house of Lala Khub Chand and placed to the credit of 
Musammat Rahim Bibi. It thus appears that the deceased 
transferred, very shortly before his death, property and. money 
to the extent of Rs. 2,85,376. 
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After the death of Manzur Ahmad there was litigation in the 
Revenue Court as to mutation of names with regard to the two 
villages to which we have referred, with the result that Fazl 
Ahmad succeeded in having his name recorded as one of the heirs 
of Manzur Ahmad, and he was appointed lambardar. This suit 
was thereupon instituted in the Civil Court and Musammat 
Rahim Bibi claims against the other heirs that she is entitled to 
the villages by virtue of the deed, datel the 29th of August, 1912 
In the other suit Fazl Ahmad is plaintiff and seeks therein 
(amongst other things) his share of the four thousand sovereigns, 
of Rs. 18,878 and of Rs, 8,500, 

The defendants in the suit brought by Rahim Bibi pleaded 
(1) that Manzur Ahmad was so ill that he knew nothing about the 
transfer at all, (2) that if he was capable of understanding the 
transaction it was m truth and fact a gift, and thau the gift, 
being to an heir, was invalid having regatd to the Muhammadan 
law of marz'ul-maut, Rahim Bibi answered these pleas by 
contending (1) that the transaction was not a gift, but a sale, 
in which case marz-ul-maut did not apply, (2) that having 
regard to the nature of the illness, which was long protracted, 
the doctrine of marz-ulmaui did not apply, and (3) that even 
if the doctrine of marz-ul-maut did apply, the transaction was a 
waqf and was valid to the extent of one-third of the entire 
property of Manzur Ahmad* In answer to the suit brought by 
Fazl Ahmad, Rahim Bibi pleaded that the gift of the money 
was valid because marz-ul-maut did not apply and that the 
money was transferred not as a gift but in discharge of a 
debt due by the deceased to her, 

Both suits wer'e tried together upon the same evidence. We 
have come to the conclusion, for reasons which we shall state later 
on, that the transfers of the villages and of the money etc,, to 
Rahim Bibi were in truth and in fact gifts to Rahim Bibi, made 
by the deceased because he wished to benefit her more than his 
other heirs. In this view of the case the all-important issue is , 
whether or not the illness of ManzUr Ahmad was such as to render 
the gifts void according to the rule of Muhammadan law that 
gifts made in marz-ul-maut are invalid. Rahim Bibi has, since 
Mansur Ahmad's death, attempted to make a waqf of the property 
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(perhaps more or less illusory) and she has given away most of 
the money to her own relatives who are not heirs of Manzur 
Ahmad. We may mention here that the learned counsel for 
Fazl Ahmad in the appeal before us abandoned the contention 
that the deceased did not know and understand what he was 
doing when he made the transfer, and learned counsel laid no 
stress on the evidence of Fazl Ahmad or his witnesses. 

[Here their Lordships discussed the evidence and proceeded 
as follows,] 

During all this time and when the deceased died he was stay- 
ing in the house of Ala ud-din In the same house also lived 
Wisal-ud-din, a nephew of Rahim Ribi, that is to say, the son of 
her deceased brother. Wisal- ud-din and his brothers are the 
persons in whose favour Rahim Bibi has since parted with the 
greater part of her property, and they were not heirs of Manzur 
Ahmad. 
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As already stated, while the deceased was staying in this 
house he had sent to Dhundri to have the four thousand sove- 
reigns dug up from the house of Jilani Bibi in order that they 
might be re-buried in the house of his mother Rahim Bibi* 
Directions weje also given to bring the Rs. 8,500 to Khub Chand, 
banker. The latter money duly reached Khub Chand, but the 
sovereigns after being dug up were stolen, (half were afterwards 
recovered). This happened about the 20th of August, or a little 
later. On the 29th of August the deceased executed a deed of 
transfer in favour of his mother Rahim Bibi in the following 
form — “ I, while in a sound state of body and mind, have abso- 
lutely sold of my own free will the entire 20 biswas zamindari 
property in Mauza Bithaura Kalan, pargana and district 
Pilibhit, and the entire 20 biswa zamindari property in Mauza 
Amkhera, including the hamlets called Zahurganj, Manzurganj, 
Samaria, and Makruli, pargana Richa, tahsil Baheri, district 
Bareilly, and with all the appurtenances and interests appertain* 
ing thereto, without the exception of any right or share, to my 
mother, Musammat Rahim Bibi, wife of Sheikh Zahur Ahmad* 
Sheikh, resident of Mauza Dhundri, pargana Jahanabad, district 
Pilibhit* for two lakhs of rupees, half of which is one lakh of 
rupees, and made over the possession of both the properties spld 
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to the vendee. Now neither I nor any of my representatives 
have any right in the above mentioned propel ties sold. Outof the 
entire sale consideration I have received Rs 10,000 in cash, and 
have left Rs. 1,90,000 with the vendee with my directions, m 
order that she may spend it with her own authonty and at her 
own discretion for good purposes, for the benefit of my soul in 
the next world. Hence I executed this document as a sale-deed 
giving authority in respect ot the sum held in deposit for charity, 
on a stamp paper of Rs. 2,000 under article 23, and on a stamp 
paper of Rs. 15 under article 7, schedule 1, Act II of 1889, so 
that it may serve as evidence ” 

Registration was duly effected and the deed has the following 
endorsement.— “ Let it be known that the executant is ill and 
he submitted a certificate of his illness given by the Assistant 
Civil Surgeon, Pilibhit, who is now Civil Surgeon in charge of 
Pihbhit with his application for issue of a commission which is 
in the office.” 

The certificate is as follows : — “ I came to dress Sheikh 
Manzur Ahmad of Dhundri at the time when the deed was 
presented and execution admitted by bim before the Sub-Regis- 
tiar. I found his mental faculties unimpaired, and he answered 
to every question referring to the deed quite correctly.’’ 

The deed was registered between 5 and 6 o’clock in the 
evening on the 29th of August, 1912 This certificate was given 
by Dr. Chatterji at 5-30 in the evening. At 9-30 in the morning 
of* the* same day Dr, Chatterji had given another certificate as 
follows : — 

‘‘ Certified that I examined Sheikh Manzur Ahmad, zamindar 
of Dhundri, this morning at the request of the Sub-Divisional 
Magistrate and found his mental faculties not affected yet, 
although his general condition is extremely weak.” 

It is pretty clear that the Sub-Registrar had some hesitation 
in registering the deed, having regard to the condition of the 
deceased, and, notwithstanding the explanation which Dr. 
Chatterji gave when giving his evidence, we think that his first 
certificate shows that the deceased’s condition. was very critical on 
tlje morning qf the 29th of August. The certificate was given in 
* 'Snghsh and Dr. Ohabberji aatbrstaals English. The words 
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“found his mental faculties not affected yei axe significant. 
Immediately after the execution of the deed men were sent off 
post haste to make collections at the two villages and to apply for 
mutation of names It was not the time of year at ^ hich collec- 
tions are made, and the collections which were m fact made were 
more or less of a formal character : obviously tlie intention was to 
show that the deed had been acted upon and possession taken. 
Ceitamly these stops were taken with the least possible delay. 

[After discussing the evidence then' Lordships proceeded as 
follows:—] 

The conclusion that wi have come to is that the illness of 
Manzur Ahmad all along rapidly progiesscd and increased bet 
ween June, and the 2nd of September, when he died, and tint it 
cannot possibly be said that he sutfeied from a lingering disease. 
Theie is no very satisfactory evidence when consumption com- 
menced, but, even if we assume that the seeds of the disease were 
present for some time, the progress of the disease was rapid 
between June and the 2nd of September, We believe Dr. Chatterji 
when he says that when Manzur Ahmad left him on the 7th of 
August, the deceased was under the apprehension of death, and if 
this view be correct, nothing which subsequently happened was at 
all likely to lessen that apprehension. The sufferings of the 
deceased continued steadily to increase The evidence of Rahim 
Bibi herself shows that the deceased apprehended death and 
that she was frequently trying to console him and remove his 
apprehension. We think that the two certificates which Dr, 
Ohatterji gave show that those about Manzur Ahmad believed 
that he was going to die, and that this apprehension was shared 
by the Sub-Registrar, That those who were about him (near 
relatives of Rahim Bibi) believed he was going to die is also 
shown by the very great haste there was in sending off men to 
make the collections at the two villages and filing an application 
for mutation of names on the 80th of August. What other people 
thought who were daily seeing the deceased is mot without some 
bearing qu what the deceased was likely. to .think himself. The 
learned J^ffge referring to the evidence of Abdul Aziz, a witness 
for Fazl Ahmad, jays that the. deceased hold the witness that 
he was better |^|hat us ^H-wnld reqover he wopld 
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show Mid the villages that required water. This is not quite 
what the witness said Witness said that the deceased said 
u if he recovered,” The leamed advocate for Rahim Bibi 
admitted that if there was a xapid increase in the disease about 
the time when the "gift” was made, and if the deceased was 
undex apprehension of the near approach of death, the rule of 
marz ul maut would apply, even though the deceased had been 
suffeiing from consumption for more than a year before he made 
the gift. In our opinion the illness of the deceased was not a 
lingering disease, and he was under the apprehension of near 
approaching death, and if the transfers of the money and of the 
land ought to be legarded as * ‘gifts” to Rahim Bibi, they were 
void under the Muhammadan law as having been made when the 
donor was suffering from his death-illness. The doctrine of 
marz-ul-maut is founded on the Koran, which ordains that the 
heirs must inherit , Even though our sympathies may be to 
some extent more with Rahim Ribi, the affectionate mother of 
the deceased, we are bound to administer the law. 

The next question we propose to deal with is what was the 
real nature of the transaction. If the transaction was a sale, the 
doctrine of mar^ul-maut does not apply. If the transaction 
was the creation of a waqf by the deceased, the transaction 
would be good to the extent of one-third of the entire estate of 
the deceased. If it was a gift to Rahim Bibi one of the heirs, it 
was altogether void. On the face of it the'deed is a sale deed. 
But it is abundantly clear that Eahim Bibi had nothing like two 
lakhs of rupees wherewith to purchase the property. 

[Their Lordships, after discussing the evidence further, 
proceeded as follows : — ] 

As to the question of waqf, 

The deed does not say that the villages were to be held as 
waqf property. If the deceased wanted to dedicate the villages, 
there is no reason why he should not have expressly dedicated 
them, as he did the property in 1916, on the occasion of his 
previous illness. If he did not think he was going to die, he 
might have named himself as mutawalli, as he did & 1909,^ or 
be might have named his "mother mutawafk < The deed only 
pjfsMtotl Rfc ,1,90,000 of the price (which and could not 
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bo paid) was to be applied for charitable purposes at the discre- 
tion of his mother. Looking at the evidence of Ala ud dm, of 
Rahim Bibi herself, the condition of the donoi and the surround- 
ing circumstances we have come to the conclusion that the hand- 
ing over of the sovereigns and the transfer of the Rs. 8,500, 
Rs 16,876 and the two villages weie m truth simply gifts made 
by the deceased to his mother and the pi o vision in the deed that 
Rs. 1,90,000 should be applied in chanty at the discretion of 
Rahim Bibi was a somewhat ingenious device to give the trans- 
action the appearance of a sale so as to evade the Muhammadan 
law, which forbids a Musalman in his death-illness to make a 
gift to one heir at the expense of the others, 

[Their Lordships again dealt with the evidence and observed: — ] 

On both sides, there was, as the learned Judge says, a con- 
siderable amount of hard swearing, Fazl Ahmad not only 
alleged, but stated in his evidence that the deceased did not 
even know the contents of the deed While we think that the 
deceased was m a very weak condition when he executed the 
deed, we agree with the court below that he understood what 
he was doing, 

[Here the evidence was discussed.] 

We have come to the conclusion that this appeal must be 
allowed. But to mark our strong disapproval of some of the 
evidence adduced on behalf of Fazl Ahmad we disallow all costs 
of witnesses m the court below. The order of the Court is that 
the appeal is allowed, the decree of the court below is set aside and 
the claim of Rahim Bibi is dismissed with costs in both courts, 
save as mentioned above. 

We direct the Receiver to prepare and bring in as soon as 
reasonably possible a final account with a view to his being 
discharged. 
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FULL BENCH. 


Befo e Justice Sir Picmada Glia an Bane^i, Mr Justice Piggott and 
Mr. Justice Walsh. 

BHARAT SINGH (PrAnmrF) v TEH SINGH and another (Defendants )* 
Act (Local) Uo II of 1901 (Agra Tenancy Act) see ions 164 and MSC>~~Lambar- 
dm and co-shaiw~- Suit for profits agatmt lambai dar— Death of defendant 
pending suit ~ Liability of re present atne fo* sum u not collected owing to 
negligence of lambardar. 

Eeld on a construction of sections 164 and 1G6 of the Agra Tomncy Act, 
1901, that where, a suit foi profits hmng been filed against a lambaidar, the 
lambaidar dies pending the suit, and his legal representative is biought on the 
lecord as defendant, the representative is, so far as the assets of the deceased 
lambaidar m his bands t are concerned, liable to the same extent as the lambardar, 
that is to say, not only for money actually collected by the lambardar, but also 
for money left uncollected owing to his negligence or misconduct. Mwad-un* 
mssa v'Ghulam Sajjad (1) mUJDip Singh v Bam Char an (2) distinguished. 

The facts of the case fully appear from the following extracts 
from the order of Walsh, J., referring the appeal to the Chief 
Justice for the appointment of a Full Bench 

This is a suit under section 164 of the Tenancy Act of If 01 
The suit was brought by the plaintiff, a co-sharer, against Kundan 
Smgh, the then lambardar and another defendant, the vendor ot 
the plaintiff, whose position is immaterial to the question raided 
m this appeal, The claim made was for the plaintiff’s share of 
the profits which Kundan Smgh had actually collected and also 
for such sums as owing to his negligence or misconduct he had 
failed to collect. During the suit, and before the date of hearing, 
Kundan Singh died, and the present defendant Tej Smgh, the son 
and heir, was brought on the record as his personal representative, 
and the suit proceeded against the defendant, the personal 
representative, as such, m respect of the liability of his deceased 
father which had accrued before the death of the father to the 
extent of the assets which came into the hands of the defendant 
as his father's representative. The son is not sued in hi, personal 
capacity, nor does the action relate to any failure to carry out 

* Second Appeal No. 795 of 1916, from a decree of Dmga Dat Joshi, First 
Additional Judge of Aligarh, dated the 17th of February, 1916, reversing a decree 
ofi R D W. D. MaoLeod, Assistant Collector, First Glass, of Aligarh, dated the 
likh of August, 1915. 

) *(1) (MS'?) I* L, B., 20 AIL, 73. * (2) (If 06) I L. E., 29 AIL, 16. 
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the duty of lambardar, or misfeasance in carrying out the duty, 
after the death of Kundan Singh, The sole questions therefore 
in the suit are what would have been the liability of Kundan 
Singh under section 164, if he had lived, and what is the liability 
of his estate now that he is dead. The lower court has held that 
the son is not liable for the misconduct and negligence of his 
father and from that decision this appeal is brought. In the sense 
that a son is n">t liable for the torts of his deceased father, It is 
an accurate expression of the law, but in my opinion the negli- 
gence or misconduct mentioned in section 164 is not a tort at all. 
It is the brexch or neglect of an obligation of quasi contractual 
nature arising out of an agency or trust undei taken by the 
lambardar by the acceptance of the post and imposed upon him 
by Statute viz , section 164. 

There is a considerable body of authority that the liability for 
sums remaining uncollected does not survive under this section 
after the death of b le lambardar. By that authority I am bound, 
and therefore I must either dismiss the appeal or refer the 
matter to tne Chief Justice for further consideration by a Full 
Court, 

“ The general rule ” says Williams on Executors, Volume II 
of the 10th Edition, page 1343, “ lias been established from veiy 
eary times witn respect to such personal claims as aro founded 
upon any obligation, contract debt, covenantor other duty, that 
the right o! action on which the testator or intestate might have 
been sued in his lifo-timo survives nis death and is enforceable 
against Lis executor or administrator. Therefore it is clear that 
executors or adminstrators are answeiable, as far as they have 
assets, for debts of every description due from the deceased/* 
Again, on page 13 ~ 3, after pointing out that in cases of tort, if 
the person by whom the injury was committed dies, no action of 
that kind can be brought against his executor or administrator, 
the author goes on: — “But the ease is different where the act is 
not a mere tort, but is a bleach of quasi contract, where the 
claim is founded on a breach of fiduciary relation or on failure to 
perform a duty.” I take it to be impossible to deny that the duty 
of a lambardar imposed upon him by this section* to take reasonable 
care to collect the profits and to hand over what he has collected, 
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comes within the definition which I have read and the liability 
survives after death. 

An examination of the section shows that if contains nothing 
to the contrary. Sub-section (1) provides that a co-sharer may sue 
the lambardar for his share of the profits By section 166, the 
word ‘Umbardar* there includes heirs and legal representatives. 
Sub-section (2) provides that in any such suit the court may award 
to the plaintiff sums remaining uncollected owing to the negli- 
gence or misconduct of the defendant. Plaintiff in sub- section (2) 
means co-sharer and defendant means lambardar. They are 
merely synonymous. Apart from authority, therefore, having 
regard to the common law and sections 164# and 166, 1 find con- 
siderable difficulty in seeing what defence a son has, in respect of 
assets m his hands, to an action brought against his father under 
section 164, during his father's life-time. With great diffidence 
I think that the authorities to the contrary are not satisfactory. 
In this ca*e the defendant was, the lambardar when the suit was 
instituted and the cause of action must be determined at the time 
of the commencement of the suit, and therefore there is a distinc- 
tion between this and the case reported in I. L. R., 29 AIL, 
15* I think the matter is one which I ought to refer to the acting 
Chief Justice with a view to having the question re-considered by 
a Full Bench, 

Dr. S-urendra Nath Sen , for the appellant : — 

In a suit instituted against a lambardar under section 164 of 
the Tenancy AH, if the lambardar dies in the course of the suit, 
what is the measure of the liability of his legal representative 
who is brought on the record ? That is the question for determin- 
ation in this appeal. The enforcement of the liability will, of 
course, bo limited by the amount of the assets of the deceased 
lambardar in the hands of his legal representative ; the question 
is what is the extent of the liability ? If the lambardar had not 
died pendente lite the plaintiff would unquestionably be entitled, 
under clause (2) of section 164, to get profits not only on the 
collections actually made by the defendant lambardar, but also 
on sums left uncollected owing to bis negligence or misconduct. 
The mere fact that the original defendant died during the pendency 
Qf the suit .would jaot alter the rights of the plaintiff or affect the 
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suit in any way, and the liability of tbe original defendant would 
attach unaltered to his assets in the hands of his legal represen- 
tatives. In other words, the right of suit survives in its entirety 
against theip ; the same cause of action and the same suit con- 
tinue against them. This is made clear from a comparison of the 
language of the present Act and of that of Act XII of 1881. In 
section 164 of cl/(2) of the present Act, the word “ defendant ” has 
been substituted for”the word “ lambardar ” in section 209 of the 
former Act, and a new provision introduced by section 166. By 
this change the Legislature has made it quite clear that a suit 
brought against the lambardar can be continued unchanged 
against his legal representatives. A consideration of general 
principles, apart from the enactment, also points the same way. 
The liability of a lambardar in respect of the payment of profits 
to the co-sharers is not of the nature of a personal tort, but is a 
quasi contractual liability. His position is like that of a trustee 
or agent of the whole body of co-sharers. Having regard to the 
nature of his position, the obligation is not merely personal but 
quasi contractual. That being the case, the liability is not 
altered by the mere fact of his death during the pendency of the 
suit and the subsLitution of his heirs on the record. The word 
u defendant ” in section 164, cl. (2), means the original defendant 
to the suit, who, in the present case, was the lambardar himself. 
The case of Dip Singh v. Ram Charan (1) is distinguishable. 
There the suit was brought after the death of the lambardar, 
against his legal representative. The other cases mentioned in 
the referring order were decided under the former Act, XII of 
1881. Moreover the decisions were based on the view that the 
liability of a lambardar was a personal liability only. The case 
in the Allahabad Weekly Notes for 1886 at page 32 was, again, 
a case iu which the suit was instituted against the heir of the 
deceased lambardar. 

Babu Piari Lai Banerji , for the respondents :■ — 

In order to ascertain the basis of a lambardar’s liability it Is 
necessary to consider his position. He is not a trespasser or a 
person in wrongful possession and cannot, like them, be m ide 
liable for mesne profits which be has not collected. But for 
(1) (1906) I, L, R.,29 All, 15. 
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section 164 (2), he cannot be made liable for what he has not 
collected* liable by way of damages Although this liability 
is statutory in character, it is really based upon a liability for 
damages. A lambardar makes no contract whatsoever with the 
co-sharers* He may, at the outside, be regarded as making a 
contract with the Collector. Negligence or misconduct} in the 
performance of duty is always a tort* In confining the lambar- 
dar’s liability in respect of sums left uncollected to those sums 
which are proved to have been uncollected owing to his negligence 
or misconduct, the Legislature clearly shows that it regaids his 
liability as being based on tort. This liability, being a personal 
one, based on tort, cannot be enforced against his legal represen- 
tatives. Where the estate of a tort-feasor has not been enriched 
the estate as such is not liable, but the tort-feasor is only per- 
sonally liable in damages. The leading case on the subject of 
liability of representatives is that of Phillips v. Homfray (1). 
Reference was made to Williams : Law of Executors: Tenth 
Edition, page 1352, 1356, The following cases also support the 
view that the liability of a lambardar in respect of non-collections 
is a personal one, based on tort, and cannot be enforced against 
his heirs and legal representatives: Gulab v. Fateh Ohand (2), 
Murad»un-nis$a v, Ghulam Sajjad (3) and Bir Narain v. 
Girdhar Lai (4), The next question is, whether there are sufficient 
grounds for supposing that the Legislatuic, in the present Act, 
altered its view of the character of this liability and regarded it 
as resting on some other basis. The alterations made by the 
present Act are the enactment of section 166, and the change of 
the woid a lambardar ” to the word u defendant *' m section 
164(2), By the first, suits were allowed to be brought in the 
Revenue Courts against the heirs of a lambardar, whereas the 
former Act XII of 1881 allowed suits only against the lambaidar 
himself. Under that Act, however, a suit which had been 
brought against the lambardar could, on his death, be continued 
against his heirs, who were brought on the record, as happened in 
both the cases in I. L* R. 20 Ail , cited above. The continuation 
of 4he suit against the heirs is not a new feature introduced by 
p) tiesa) 24 Oh. 489, (3) (1897) I. £. E., 20 AH., 73. 

i f) Hotes, 1886, p. 33. (4) (1P97) 1 . tu 20 All., 74. 
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the present Act, aud there has been no change of policy so far as 
suits intituled Against a lambardar, who happens to die pendente 
lite, are concerned. The second alteration, namely, that of the 
word “ lambardar ” to the word “defendant/’ was necessitated 
by the fact that under the present Act a suit could be brought 
against the heir of a deceased lambardar By this alteration the 
Legislature oleazdy indicated an intention that the heirs of a 
deceased lambardar weie not to be made liable for the non- 
collections of the lambardar. If the woid u lambaidar ” had con- 
tinued to stand as it was, then in a suit instituted against the heirs 
of a lambardar, a decree would be passed againrt them in respect 
of the sums left uncollected through the negligence or misconduct 
of the deceased lambardar. In keeping with the view that the 
liability for non-collections was personal to the lambardar, and co 
prevent the liability from being enforced against his heirs, the 
Legislature altered the woid H lambardar ” to “defendant,” 
Further, clause (2) of section 164 deals with the powers of the 
court in passing a decieo ; it fixes the limits of the decree to be 
passed. It is reasonable, therefore, to construe the word “defen- 
dant as meaning the defendant against whom the couit is going 
to pass a decree. Clause (2) has reference to the time at which 
the court’s award or decree is to be made. If at that time there 
is before the court a person answering to the description of a 
defendant through whose negligence or misconduct sums have 
remained uncollected, then the court can pass a decree in respect 
of those sums against him. In the present case the defendant 
against whom the decree was to be passed was, obviously, not a 
person guilty of any such negligence or misconduct. It is quite 
clear from the use of the word “ defendant ” in clause (2) that 
where the suit is instituted against the heir he cannot be made 
liable for the negligence of the deceased lambardar. It would 
be a recognition of the same principle to hold the same where 
the lambardar was sued in the first instance but died after the 
institution of the suit. 

Dr, Snrendra Nath Sen , was not heard in reply, 

Banerji, J,— This appeal arises out of a suit brought for the 
recovery of the share of profits of a co-sharer, for the year 1818 
Fasli* ^he plaintiff is the assignee of the profits from the 



252 


THE INDIAN LAW REPORTS. 


[VOL. XL, 


co-sharer who is the second defendant} in the suit. The suit was 
brought against Kundan Singh, who was the lambardar in the 
year in question. The plaintiff claimed a share, not only of the 
profits actually realized but also of the profits which, according 
to him, had not been resized by the lambardar through gross 
negligence and misconduct. During the pendency of the suit the 
lambardar died, and his legal representative, Tej Singh, was 
brought upon the record. He contended that he was not liable 
for amounts which his predecessor in title, namely, Kundan 
Singh, had neglected to collect. The court of first instance 
repelled this contention, and made a decree for what it held to 
be the total amount shown in the rent roll and oiher sums which 
had not been shown in the rent roll but which the lambardar 
must be taken to have realized. Upon appeal by the defendant, 
the legal representative of the lambardar, the lower appellate 
court dismissed the suit holding that the representative of the 
lambardar could not be held liable ' for amounts which the lam- 
bardar had through misconduct and negligence not collected, and 
as the amount actually collected fell short of the Government 
revenue and cesses paid by him, the plaintiff was not entitled to 
recover anything from the defendant. From this decision of the 
learned Judge of the lower appellate court the present appeal 
has been filed. The question we have to determine is whether 
in the circumstances of the present case, the contention of the 
defendant is a valid contention# It seems to me that the decision 
of the case turns upon the construction of section 164 of the 
Agra Tenancy Act, under which the suit was brought. That 
section provides that “ a co-sharer may sue the lambardar for his 
share of the profits of a mahal or of any part thereof, In any 
such suit the court may award to the plaintiff not only a share 
of the profits actually collected, but also of such sums as the 
plaintiff may prove to have remained uncollected owing to the 
4 negligence or misconduct of the defendant,” What we have 
to consider is what is the scope of this section. The test for 
answering the question is whether by the word “ defendant” 
the Legislature meant the original defendant to the suit or the 
person v who was in the array of defendants at the time the decree 
* f^ aa JWsed, By section 166, a ' lambardar ' includes the heirs 
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legal representatives, executors, administrators and assignees of igi7 

the lambardar, The present suit was not brought against a repre- — 

sentative of the lambardar but against the lambardar, himself. Sinus 
S ub-section (2) seems to me to refer to the case of a person who Tej 
was sued as the ongmal lambardar, and in that view the miseon- 
ducu or negligence which would entitle the plaintiff to recover a 
share of the amount which remained uncollected, would be the 
misconduct or negligence of the defendant who was sued, namely, 

(as m the present case) the original lambardar. If the person who 
was sued was the representative of the lambardar, he would be the 
defendant fn the suit and he would not be liable according to the 
language of the section, as the misconduct or negligence could not 
be his misconduct? or negligence. However, we are not called 
upon to decide that question in this case. In the present case, 
the original lambardar who made the collections in the year in 
question was sued, and it was after his death that his represen- 
tative was brought upon the record. The word “ defendant ” in 
subjection (2) of section 164 j contemplates, in my opinion, the 
original defendant to the suit, and therefore the amount to 
which the plaintiff would be entitled would include such sums as 
remained uncollected owing to the negligence or misconduct of 
the original defendant, that is, of the lambardar. This may create 
an anomaly, but we have to construe the section 'as it stands. 

The ease of Mitvad'Un-masa v. Ghulam Sajjad (1), to which 
reference was made, was a case under Act XII of 1881, Section 
20S of that Act provided that in a suit brought against a lambar- 
dar for a share of profits, the plaintiff would be entitled to 
a sum equal to the plaintiff’s share in the profits which 
through gross negligence or misconduct the lambardar had 
omitted to collect. That was a suit in which the heir of the 
lambardar was subsequently brought upon the record on the 
death of the lambardar. Having regard to the provisions of 
section 209, the liability of the lambardar would be for amounts 
which he had not collected. The word “ lambardar ,a in Act XII 
of 1881, did not include the legal respresentative of a lambardar 
and therefore having regard to the fact that the word lambar- 
dar ” was used in that section, the heir of a lambardar could not 
(1) (1897) I, L, EL, 20 All., 73, 
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be held liable. That ease, therefore, does not seem to lme any 
bearing upon the question we have to decide with rejorence to 
the language used in section 164 and the addition of section 166 
to the present Tenancy Act. The case of Dip Singh v. Bam 
Oharan (1), was a suit against the heir of a . ^ceased lambar 1 «,t 
and was brought under the present Tenancy A <*t, In I ,*t ca r e 
it was held that having regard to the use of me woid t( defendant” 
in the section, the heir, who wa<* the defendant, could ^ot be hold 
liable, as the negligence or misconduct referred to in ■'he section 
nas not his negligence or misconduco. Thw» a-, therpfuie dues 
not help us m the decision of the present suit. In Jiy eyuton, in 
view oi the pi'O visions of section 10 4, the question of gro>s negli- 
gence or misconduct of the original lambai da r, against whom a 
suL was brought, would have to be gone in,o, and, if such negli- 
gence or misconduct was shown, his repre^at&thc would le 
liable to the extent of the assets of the deceased which came iuto 
his bands. In any case the liability of the represeu tadve of the 
lambardar would not be a personal liability* On principle it does 
not s^em that the assets of the deceased lambardar should escape 
liability simply because the said lambardar who had neglected 
to make collections or was guilty of gross misconduct happened 
to die after the expiry of the year dming which the collections 
had to be made. In my opinion no question of tort or of quad 
contract arises under the circumstances mentioned above. The 
case, as I have already said, depends upon the construction of 
section 164, and I would construe the section in the manner I 
have stated above. In my opinion the decision of the lower 
appellate court ought to be reversed and the case remanded to 
that court. 

Piggott, J.—I concur both in the proposed order and in the 
reasons given for the same. I only wish to refer to the provi- 
sions of order XXJI, of the Code of Civil Procedure, as 

further strengthenihg^e position taken up. When the suit was 
instituted the original defendant Kundan Singh was under a 
liability to the plaintiffs, by reason of the provisions of clause (2) 
of section 164 of the Tenancy Act. On his death his son Tej 
Singh was brought on the record as his legal representative. It 
il ) (1S06) I Lu R„ 29 All., 
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was then open to Tej Singh to make any defence appropriate to 
his character as a legal representative of Kundan Singh deceased. 
If Tej Singh had been sued as an original defendant after the 
death of his father it would no doubt have been open to him to 
s ry chat, under the Statute, the negligence or misconduct on 
whuh a certain liability was imposed must be that of the defend- 
ant in the suit, and that he hinrelf could not be held liable fo 
any negligence or mi conduct on the part of his father ; but such 
a defence is, in my opinion, inappropriate to fhe character of Tej 
Singh o,s a legal representative of a deceased defend mt brought 
upon the record under order XXII, rule 4, of the Code of Civil 
Procedure. This was a case in which it could not be pleaded 
thao Ue right to sue did not survive, within the meaning of the 
rule m question ; and, if the right to sue survives, it must do so 
against the legal representative of a deceased defendant in the 
same manner as agamsb that defendant himself. In my opinion, 
on the wording of sections 164 and 166 of the Tenancy Act, the 
plaintiffs claim, based upon the second clause of section 364, was 
maintainable against the legal representative of Kundan Singh 
after the death of Kundan Singh. 

Walsh, J. — I agree. 

By the Court, — The order of the Court is that the appeal is 
allowed, the decree of the court below is set aside and the case is 
remanded to that court with directions to re*admit it under its 
original number in the register, and to try and determine the other 
questions which arise in the case. Costs here and hitherto will 
be costs in the cause, 
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Before Mr. Justice Biggoii and M), Justice Walsh. 

M!OTI OHAND and others (Plaintiffs) t>, LALTA PRASAD and others 

(Defendants) * 

Act Wo I of 1872 ( Indian Evidence Act J, section 68 —Admissibility of document 
m evidence -Mo) tgage-deed not proved, but terms they eof incorporated in a 
subsequent instrument properly executed and pwved 

Where a dooumenfc, itself legally inadmissible in evidence, was subseg uently 
referred to and partly incorporated in a second document of similar import duly 
executed between the same parties and registered according to law, it was held 
that the earlier document might be referred to for the purpose of explaining 
and amplifying the terms of the second, and of arriving at a correct conclusion 
as to the true nature of the transaction into which the parties had entered. 
Fishmonger s’ Company v. Dimsdale (!) and Mitchell v Mathura Das (2) 
referred to. 

The facts of this case are, briefly, as follows : — 

The plaintiffs, who were bankers of Senares, had from time to 
cime advanced various sums of money to the defendants, who form- 
ed a joint Hindu family consisting of a father, Lalta Prasad, and 
two sons, Sri Kxishn Ghand and Jhabhu Lai, carrying on business 
as saltpetre merchants. In 1909, the parties came to an agree- 
ment that the sums advanced should be consolidated and treated 
as a loan aud that the defendants should give the plaintiffs a 
mortgage on the joint family property as security. Accordingly, 
on the 15th of May, 1909, a mortgage was drawn up and signed 
by the two sons, whose signatures were duly attested. At that 
time, however, the father was not present. He signed the deed 
subsequently, on the 31st of May, 1909, but his signature was 
not attested. The deed was registered ; but after registration it 
was discovered" that the scribe had incorrectly entered the 
interest payable as eight annas per cent, per annum instead of 
yer mensem. The parties thereupon arranged for the execution 
of a second deed to correct the mistake. This deed was duly 
executed by all three members of the defendants' family on the 
21st of July, 1909, and their signatures were duly attested. It 
was also registered. This document largely recapitulated the terms 
of the deed of the 15th of May. The defendants having made 
default, the plaintiffs instituted a suit for sale based on th e 

* Fust Appeal No 225 of 1916, from a decree of Gopal Das Mukerji, Third 
Additional Subordinate Judge of Aligarh, dated the 15 th of April, 1915. 

(1) (1852) 18 L. J. 0. F., 65 ; 6 O B„ 896. 

(2) (1885) X. L. R, 8 All,, 6. 
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mortgage deed of the 15feh of May, 1909. At the trial it appeared 
th&t one of the attesting witnesses was dead and the other, though 
present, was nob called. The court accordingly held that the 
mortgage-deed was not proved. But, relying on the deed so 
far as it might be evidence of a personal liability, it passed a 
personal decree against all three defendants for the amount 
found to be due. 

The plaintiffs appealed, asking for a decree for sale. During 
the pendency of the appeal an opportunity was given to the 
plaintiffs appellants of calling the attesting witness who ought 
to have been, but was not, examined in the lower court, but he 
died before he was-examined. 

The Hon’ble Sir Sundar Lai , the Hon’ble Dr. Tej Bahadur 
S iprii and Pandit Radha Kant Malaviya, for the appellants. 

The Hon’ble Pandit Moti Lai Nehru and Dr. Surendra Nath 
Sen } for the respondents. 

Walsh, J. — The facts of this case are remarkably simple, 
though the questions which have been raised and discussed before 
us have covered a wide area. The plaintiffs, who brought this 
suit in the court oi the Third Additional Subordinate Judge of 
Aligarh to enforce a mortgage, or rather, as they alleged, two 
mortgages, dated respectively the 15th of May and the 21st of 
July, 1909, carry on business as bankers and commission agents 
in the city of Benares. The defendants at oi about the time 
carried on business as saltpetre merchants, and were, in the year 
1909, obviously in considerable difficulties. Through the medium 
of an agent or general-attorney of the plaintiffs, one Beni Prasad 
Dube, it was arranged between the plaintiffs and one of the 
defendants, Sri Krishn Chand, that, inasmuch as a considerable 
sums was already due from the defendants to the plaintiffs in 
respect of commission and other dealings which had taken place 
between them, the plaintiffs, instead of pressing for payment, 
should render assistance to the defendants by treating the 
existing debt as a loan and taking security over their property. 
The present defendants were members of a joint Hindu family 
and carried on business together as such! Lalta Prasad being 
father and Sri Krishn Ohand and Jhabbu Lai being the two sons. 
There was a good deal of delay in the completion of the necessary 
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formalities to carry out the transaction, due apparently to some 
discussion with regard to the amount of the outstanding account 
between the defendant and the plaintiffs at that date. This, 
however, is not mat end, lecause the amount of the debt was 
agreed, and there is in. fact no dispute as to the substantial effect 
of the transaction which was enteied into. The whole difficulty 
that has been raised is one of form. A document was prepaied 
by a pkader, which was intended to I e a mortgage to carry out 
the arrangement which had been agieedupon It was written 
by a scribe of the name of Makundi L d, and the plaintiffs general- 
attorney Beni Prasad, according to his own account, with certain 
other persons w r ho were to act as witnesses attended at one of the 
defendants 5 places of business in Fanukhabad. The father was 
absent. It is suggested that ho was keeping out of the w r ay on 
account of the pressure of his creditors. However that may be, 
it is clear that he was not present on the occasion when the 
parties met with a view to executing the document, and it was 
signed only by the two sons above mentioned and by Sheobandhan 
Dube and Janlu Das as attesting witnesses. It was also signed 
by his own hand by the scribe fin the sense that it contained a 
clause in his own hand* writing stating that he had written the 
document on the 15th of May, And undoubtedly at one time it 
was suggested, and one of the grounds raised in the memoiandum 
of appeal was, that if there was any defect in the document by 
reason of the absence of sufficient attestation, that was cured by 
the clause containing|the signature of the scribe, That argument, 
however, was not seriously pressed ; the scribe's evidence shows 
that he did not purport to attest and no further reference need 
be made to it. The document having been thus executed by the 
two sons, whose signatures are said to have been attested by these 
two men, Sheobandhan Dube and Janki Das, it appears to have 
been originally intended to have the document registered in 
accordance with law as quickly as possible, But the plaintiffs, 
the mortgagees, required the signature of the father, and the 
document was sent to him for signature and returned to the son, 
* Sri Krishn Ohand, duly signed by the father on the 81st of May, 
1909, after a delay of some 18 or 14 days. What happened when 
\ father affixed his signature does not appear. It is, however* 
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quite clear that his signature was not attested by either of the 
attesting witnesses to the deed. The document, having been 
thus executed and registered and being at that time clearly 
regarded by everybody as a complete, valid and properly executed 
mortgage-deed in accordance with the strict provisions of the 
law, was discovered to contain a slip by the scribe, The agree- 
ment had been for a rate of interest at eight annas per cent, per 
mensem, but only eight annas per cent, per annum was provided 
in the interest clause. It became necessary to coriect this 
blunder, and by consent of every body a fresh deed was entered 
into on the 21st of July, 1909, with this object. The terms and 
effect of that deed it will be necessary to consider with some care 
hereafter. It was duly signed by Lalta Prasad, the father, and 
by both his sons in the presence of two attesting witnesses, It 
was duly attested by Janki Das, one of the attesting witnesses to 
the former deed, and by Mukundi Lai the scribe, and it was 
registered according to lxw on the 16th of November, 1909. 
Default having been made, the plaintiffs instituted this suit on 
the 18th of April, 1914. Substantially there was very little 
contest about the merits The main controversy turned upon the 
question of the attestation and the admissibility of the deed of 
the 15th of May, 1909, One of the defendants Jhabbu Lai put 
in no appearance. The other two, the father and one of the sons, 
admitting their signature^ and, denying that the amount entered 
in the deed was correct, allege d that the deed had not been duly 
executed and that the signatures had not been attested according 
to law. The first court held that the document was inadmissible 
under section 68 of the Evidence Act for the following reasons. 
At the trial it appeared that Sheobandhan Dube was dead. 
Janki Das was in court. He vas not called. The document was 
one which was required by law to be attested and no attesting 
witness, although one was alive, was called, as required by 
section 68 of the Evidence Act. He had been summoned and 
was present in court. The expression “ called ” used in the 
section clearly means tendered for the purpose of giving evidence. 
The learned Judge therefore had no alternative but to reject the 
document, and we agree with the course which he took and with 
the reason which he gave for so doing, Yery little attention,, 
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judging from the evidence and from the judgement, appears to 
have been paid to the supplementary or second deed, of the 21st 
of July, 1909. But, relying on certain authorities which the 
learned Judge refers to in his judgement, he gave effect to the deed 
of the 15th of May, 1909, which he had rejected as inadmissible 
as a mortgage as evidence of a covenant to pay 5 and passed a 
personal decree against all three defendants for the amount due. 
Thereupon an appeal was brought to this Court by the plaintiffs, 
challenging the decision upon three grounds. 

1. That the execution of the deed had been proved ; 

2. That the evidence of the scribe who had in fact been 

called was sufficient as that of an attesting witness ; and 

3. That the learned Judge had not properly weighed the 

evidence. 

There was a difficulty in serving the respondents with the 
notice of appeal. Ultimately substituted service was ordered by 
means of advertisement in the newspapers, and, whether or not 
they had knowledge of the proceedings, they did not in fact 
appear, although the order for substituted service was duly carried 
out, at the hearing of the appeal which was opened before my 
brother Piggott and myself on the 29th of March, 1917. During 
the discussion in the opening of the appeal it was pointed out, 
amongst other things, that there was some difficulty in apprecia- 
ting the grounds upon which the learned Judge had given effect 
to the deed as a covenant to repay the money, while rejecting it 
as inadmissible under section 68, and it was urged upon us with 
some force that if the failure of the suit result© 1 from the 
omission to call Janki Das during the trial, that was an omission 
which might, subject to certain penalties, be repaire I without 
injustice to the defendants, if we were to afford an opportunity to 
the plaintiffs of producing him as a witness in this Court. We 
made an order on the 29th of March, 1917 in the following 
nerms : — Without discussing further the question of law raised 
by this appeal, we think it sufficient to say that, under the 
circumstances, the appellants are entitled to an opportunity of 
producing beioie this Court for examination the witness Janki 
Das, who should perhaps have been produced by them in tbe 
Assuming that the appellants are prepared to 
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deposit the necessary fees and expenses, we order that this case be 
pub up on any near convenient date, and summons to issue for the 
attendance of the said witness, Janki Das, son of Khiali Earn, 
caste Mahajan, resident of muballa Mufti Saheb, in Farrukhabad, 
in this Court on such date/' Difficulties arose in carrying out 
that intention owing to the illness of Janki Das, Adjournments 
weie applied for from time to time, which were granted in the 
hope that the whole thing might be settled by hearing the evidence 
of this witness, who might have been tendered in the court 
below. Unfortunately, the witness got worse and died, and it was 
therefore, impossible for the appellants to call him. The case, 
therefore, came on for re-hearing before us in the condition in 
which it was, when it was originally opened before us in appeal, 
with the addition which we had made by the order we passed on 
the 29fch of March, 1917, On this occasion the respondents put 
in an appearance, and seveial questions have been argued in 
attack upon and m suppoit of the decision of the court below. 
The real question which we have to decide is whether m fact the 
plaintiffs, in the events which have happened, have been able 
to establish by legal evidence the execution in their favour of a 
mortgage for this debt over the property of the defendants, and 
whether they are entitled to 4 an order enforcing it in this 
suit. Now it is abundantly clear that the loan was made, that 
it was obtained by the defendants offering a substantial 
and valuable security, that the money is still due, and that 
the defendants have no merits of any kind. The case is an 
illustration of the pitfalls which the prudent provisions of the 
Legislature made for the protection of ignorant and foolish 
persons may possess for the ordinary men of business and the use 
that knaves may make of them. There are in evidence, some 
copy of letters, dated one of the 19th of May, 1909, and two each 
of the 1st of June, 1009. These, if genuine, are conclusive as to 
one material fact in dispute, namely, the attestation of the 
father's signature. Due notice to produce the originals of these 
letters was given to the plaintiffs through the Court on the 25th 
of January, 1915. Beni Prasad, the generahatto rney of the 
plaintiffs, was cross-examined with a view to explaining the 
absence of the originals, which were not forthcoming He 
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explained that after some short period it was the practice in the 
plaintiff’s business to weed out and destroy letters, and the topic 
was pursued no further. Clear notice was given to the plaintiffs 
of the existence of these letters. They were called upon to 
produce them, and the defendants were entitled to use their 
copies. We have examined the defendants’ press copy letter 
book, in which these copies are contained. It is, relatively 
speaking, well kept and we are both satisfied that it is a genuine 
boob. 

These copy letters show thiee things. Firstly, that, after 
being written out the day before, the document of the 15th of 
May, 1909, was'signed by the two sons and attested by Sheoban* 
dhan Dube, if not by Janki Das, but that on the 19th of May, the 
father had not^signed it. Secondly, that registration was delayed 
until after the 31st of May, 1909, when the document was 
received back by Sri Krishn Chand from his father with the 
father’s signature upon it, and that, if the plaintiffs had not 
insisted upon the father’s signature, the defendants would have 
registered the document without it, regarding the execution as 
then complete, and, thirdly, that the defendants were in need of 
money, that they w re in profound misery, that their honour wai 
in jeopardy and that they were anxious to do all they could to 
complete the security 

What happened at the trial as to the failure to call the 
attesting witness has been clearly stated in the judgement of the 
first court and has alre tdy bien referred to above. Tne only 
living attesting witness was present in court and was delibtiately 
nob called. This faH alone pi events the document by virtue of 
the provisions of section 68 of the Evidence Act from being 
*/ used as evidence,” and if the plaintiffs’ case rested upon the 
document of the 15th of May alon~, it must fail. We see no 
escape from this conclusion. 

It was urged that the events which happened in this Court on 
the 29th of March, 1917, apd the death of the missing witness 
have removed this case from the operation of section 68. We 
cannot agree with this view. We ordered that the plaintiffs 
appellants should be given an opportunity of producing the 
w|bn$ss, It seems to us that^that order had none of the attributes 
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of finality. It was made at an ex parte hearing. The respon- 
dents ought not to he allowed to improve their position by the fact 
of their absence. But it appeared to us that, apart from the 
debatable point as to whether the learned Judge ought, in the 
circumstances, to have given a deexee for the principal money at 
all, it was possible that the omission of the plaintifis in the first 
couit vas a mere error of judgement which it was not boo late to 
repair, and that by allowing them to repair it justice might 
be done by penalizing them by some cider m respect of costs 
for their on or. But it now appears perfectly clear that their 
act m refraining fiom calling Janki Das was due to their 
deliberate decision as to the conduct of their case. The letters 
of the 10th of May, and the 1st of June, 1909, though on the file, 
had not been printed in this Court’s book and had unfortunately 
been ignored m the judgement of the first court and had not 
been considered relevant by tbe appellants in their presentation 
of the evidence. When we made the order of the 29th of March, 
1917, we had no notion of their existence. They now make it 
plain that the plaintiffs’ general-attorney endeavouied to prove 
the due attestation of the document of the 15th of May, by 
the grossest peijury. He swore that the signatures of the 
father and the two sons were affixed m his presence and in 
that of Janki Das, Sheobandhan Dube and the scribe, “ Jhabbu 
Lai,’ 5 he said, “read the document and the other defendants 
(that includes the father, there can be no mistake about it) 
heard it*" The fact is that the father was not there. Further 
he said in cross-examination “ nobody signed the document on the 
day it was written. The signatures of the witnesses and the 
executants were affixed on the following day. Lalia Prasad was 
not present on the day tbe document was written. He came the 
next day, and the signature was affixed on the same day.” These 
statements are clearly deliberate falsehoods. Moreover, the 
evidence of Beni Prasad made an unfavourable impression upon 
the learned Subordinate Judge who was not inclined to believe 
that Beni Prasad was present even whep the document was signed 
by the sons, and in this conclusion hi ,is very likely correct* 
M&kuudi Lai w m even more jsgeci||rboth in examination-in-chief 
and in Hr lied 7 with elaborate and vivid 
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detail and. identified Janki Das as having attested all the three 
signatures on the same afternoon. He describe 1 in minute detail 
the process of execution and stated that Lalta Prasad affixed his 
signature first of all 

What the condition of Janki Dag’s mind may have been it is 
idle to speculate, but he could not, if called, have stated what 
the contemporaneous documents now show to have been the facts, 
without destroying the plaintiffs' case and casting discredit upon 
both their general attorney and the sciibe. Had we known on 
the 29th of March, the ical state of the evidence on the record, 
it is unlikely that we should have granted any indulgence to the 
plaintiffs who had conducted their case with such materials. We 
think it w m open to this, Court at any time to hear further 
argument and finally to refuse to allow additional evidence to be 
given. Our previous order, made by us under a misapprehension, 
cannot be used to enable the plaintiffs to avail themselves of 
section 69. We hold, therefore, that the document of the 15th 
of May cannot be used in evidence in the sense contemplated by 
section 68, that is to say, as a mortgage which is required by law 
to be attested and has m fact been attested. 


The three letters to which 1 have referred further show that 


the document was not in any case duly attested, one of the 
signatories having clearly signed it at another place and on some 
date subsequent to the attestation by the only witnesses who are 
alleged to have attested It was urged with gxeat force by 
Sir hmidar Lai , on behalf oi the appellants, that it might be 
treated as a document duly signed, attested and execute 1 k hj two 
members of a joint Hindu family dealing with joint family 
property and that the consent of the remaining member of the 
family, in this case the father who alone could objectj could be 
proved by any method known to the law. Speaking for myself 
I do not think it necessary to decide whether this contention is 
sound dr not because in either yi^w the provisions of section 68 
not having been complied with, the document cannot be used as 
evidence at all as a document either requiring attestation or in 
fact attested. $ 

this does not, in Jdje events which have happened, 
being used in evidence as something else or for 
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any other purpose. It is obvious that section OS is subject to 
some limitation, e. g. if the document were tendered in soxne 
other proceeding for the purpose of proving the hand-writing of 
tho scribe, it could not seriously be objected to upon the ground 
that, no attesting witness being called to prove it, it could not 
bo used in evidence at all. Tho socoad deed or tho 21st of July 
as I have pointed out, was signed by all the parties to tho trans- 
action in this suit, and was duly attested and duly registered. It 
treated the document of the 15th of May ao a valid mortgage-deed 
andp'epcated some, at any iate, of its stipulations as being the 
terms which were to govern the new contract. We think it quite 
clear that we are entitled to look at the document of the 15th 
of May identified by reference, as it clearly is, in the document 
oi tbe 21st of July, in order to ascertain what these stipulations 
were. If they had been contained in some other kind of docu- 
ment, clearly identified, to which the parties agreed that refer- 
ence sh mid be made for tho purpose of inter preting their rights 
and obligations, such a document would clearly be made 
admissible by the act and contract oi the parties, even though as 
an independent legal document it was itself inadmissible. It 
derives its admissibility from another source which binds the 
pai tbs. This would apparently be so according to English law, 
under what is descubed in Taylor on Evidence as the sixth 
exception to the rule of inadmissibility duo to the absence of an 
attesting witness, if the pai by objecting to it took some benefit 
from tbe latter document which treated the earlier one as valid. 
This is not the case here ; the party objecting clearly undertook 
a greater burden. But I think, in truth that it is nob really an 
exception to the rule at all, but meroly an illustration of a 
document to which the rule in England is inapplicable, and that 
the rule in India, that is to say, section 68, is equally inapplic- 
able in the present case for the purpose of deriding whether the 
earlier document is admissible as a decumeut to which the parties 
have referred otherwise. 

The case before us on this point bears a remarkable similarity 
to the case of Fishmongers' Company v, bvmdcde (1). In that 
ease the decision of the Chief Justice ^xjjbal, as reported in the 
(1)‘* (1858) 18 L J, 0. P,, 558, ;. : Q 0,' B., 886, 
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statementolfactb.it page 57 of the Law Journal Repoit, is 
precisely the objection now iaibcd to the admissibilifcyof the docu- 
ment of the 15th of May, ] ut an exceptionally strong Couit of the 
Exchequer Chamber ovei ruled this objection and held that the 
document was admissible. The case occurred before the Common 
LawqPioceduie Act of 1864, and the rule of law which had to be 
dealt with, namely, with regaid to the necessity ol calling a sub- 
scribing witness in older to render a document admissible at all, 
m subbtance did not difiei fiom section 68. Baron Parke m 
giving judgement gave as the reason, that the memoiandum 
endorsed, which corresponds m this case to the document of the 
2ist of July, incorporated the ongmal agreement. I prefer the 
judgement of Coleridge, J , as repoi ted m the Law Journal 
Report, who added his own uason in these words : — “There is 
a complete identification by words of reference.” It is some- 
what remarkable that when a similar case arose at a later stage 
with reference to its admissibility having regard to the stamp, 
the Chief Justice was overruled for treating the earlier docu- 
ment as incorporated thereby, following the dictum of Parke, 
B ( vide 22 L. J., 0. P.), But the principle is clear, although the 
language in which it is expressed in the published report of the 
judgement may not be scientifically accurate, and we find it 
difficult to draw any distinction between that case and the case 
befote us. Wo are leferred to a fuithex decision which is also 
very much m point. In 1885, m the caso of Mitchell v. Mathura 
Das (1), which went to the Privy Council, the question aiose as 
to the due registiation of a deed of conveyance. There had been 
an .earlier deed ol 1870, which was not registered. The transac- 
tion was sought to be earned out and put m lorce through a sub- 
sequent deed, namely of 1878, which, no doubt, did a little more 
than the document ol the 21st of July does, actually re-affirmed 
and repeated in its entirety the deed ol 1873, refei ring to it m 
expiess teims and setting lt put m a schedule as pait of itself, 
namely, the deed of 187b. When presented for registration, the 
memorandum of registration m as written not on the first 'sheet, 
but at ti e end of %e deed which was annexed as a schedule to the 
deed of J878. I take that statement from the judgement of Sir 
Barnis Peacock, on p. 10 and it would appear ixom that, that 
4 iAa dfead of 1873 had actually been copied out or itself annexed 
(1) (1886) IIA, 8 All., 6 
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as a schedule to the subsequent deed of 1878 Cut there can he 
no difference in principle whether the document is incorporated 
by actual physical annexation, or by reference in unmistakable 
terms of identification. The High Court in that ease had 
held that the registration was insufficient because the latter 
document hod not been registered find the endorsement upon 
the deed in the schedule being upon a document which in 
itself could not be pioved, could not be looked at. The Privy 
Council overruled that contention in these woids: — (p. 11) 
“That document (that is, referring to the earlier document) 
w as not proved. It could not he proved because it could not 
be given in evidence. But the fact that the deed itself 
could not be given in evidence was no reason why the deed of 
1878 should not be given in eviil once and that deed (referring 
to the deed of 1873) was proved to have been executed "and duly 
registered.” That language covers, in our view, in almost 
express terms, the point raised in this case, namely, as to whether 
the document of the 21st of July, having been duly executed and 
attested does not m sufficient terms refer to the earlier document, 
which was inadmissible in itself, so as to make it admissible as 
part of the latter document. 

The question of interpretation remains. This of course is 
totally distinct from the question of admissibility. What is the 
effect of these two documents, beaiing iu mmd that we are not 
entitled to treat the document of the 15th of May, as a moitgage 
at all or even as a document in itself binding upon the parties 
for anything ? On the whole we think that the document of the 
21st of July, 1909, hypothecates the property described in the 
specification, for interest at eight annas per cent, per mensem on 
the sum of Rs. 32,914-3-9, from the 15th of May, 1909 We 
also think, although we feel some doubt about it, that it 
sufficiently hypothecates the property for the ptincipal sum It 
clearly repeats or incorporates the clauses m the deed of the 
15th of May, which relate to interest It says “we shall pay 
interest on the debt due to the Baku Sahibs, at Rs, 6 per cent, 
per annum, which is equal to eight annas pen cent, per mensem, 
in accordance with the stipulation laid in the aforesaid 

mortgage deed ” The document must, at any rate, therefore be 
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eonstiued as having contained within it, in express terms, at 
least clauses 1 , 2 and 3 of the document of the 15th of May. 
Clause 2 provides that if the interest is not paid within 6 months 
the executants shill be liable to pay compound interest at eight 
annas per cent per mensem, and further "that, (after fulfilment 
of certain provisions which involve a lefeience to the body of* 
the document to ascertain the meaning of the words the 
above term,’ 5 ) “ the said Bobu Sahibs will be at liberty to 
recover the entire amount payable to them by taking proper 
proceedings, Bom our person, lh' pioperty mortgaged and other 
property, movable as well as immovable, belonging to us, the 
executants ” The indebtedness for the piincipal is clearly 
acknowledged by the deed of the 21ft of July and we find it 
difficult to give effect to clauses 1, 2 and 3, which are thus clearly 
incorpoi at ed and accepted m the document of 21st of July, as 
governing the payment of interest together with the consequences 
for non-payment without also giving effect to those parts of them 
which govern the payment of the principal. The two are in- 
dissolubly connected. The propeily mortgagid is clearly 
specified in the later document of the 21st of July : clause 2 can 
only mean 1 that a power of sale is to be exercised by the Babu 
Sahibs for non-payment, and clause 3 refers to realization, which 
can only be read having regard to the piovisions of clause 2 
as meaning sale. The terms of seefion 58 defining a mortgage 
arc : A mortgage is the transfer of an interest in specified 
immovable property for the purp ise of securing an existing debt v 
{< Where a mortgagor binds himself personally to pay the 
mortgage money and agrees expressly or impliedly that, in the 
event of his failing to pay according to hi & eontiact, the 
mortgagee shall have a right to cause the property to be sold and 
the proceeds of sale to be applied in p lyment of the mortgage- 
money, the transaction is called a simple mortgage/* We think 
that that is what all three executants impliedly did when they 
signed the~document of the 2 T st of July, Their intention is 
obvious. The only doubt is as to whether they carried it out. 
It was unnecessary that they should repeat in express terms all 
that they had agreed to in the previous transaction, for both 
parties treated the previous deod as binding upon them, but 
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so happens that out of extra precaution they did repeat and 
reiterate those teims which we Lave mentioned and thereby 
impliedly gave the mortgagee a power to sell not only for the 
new rate ol interest but for the principal. A mortgage need not 
be contained in one or any other particular number of documents. 
It maybe collected fiom a variety of documents so long as the 
effective document is a duly sigied, attested and registered 
instrument m accordance with section 59 of the Transfer of 
Property Ant. We think that this is t !l e leal legal effect of the 
document which was duly execu'ed and attested on the 2 1 st of 
July, and that therefore the plaintiffs aro entitled to succeed in 
this suit upon that giound. It is not the ground upon which 
the ease was first launched in the plaint, nor upon which the 
ease was fought in the first court, nor is it the ground upon 
which the phinliffs by their memorandum of appeal sought 
relief in this Court, but wo think it is the ground which gives 
e fleet to the real tiansaction between the punios, and whn h 
docs substantial justice in spite of the mistakes the plaintiffs 
have made. The plaint and the memorandum of appeal must be 
treated as having Ken duly amended for the purpose of raising the 
chnn in this foun based upon the subsequent document of the 2 1st 
of July, * 909. But we do not think th it the omission by the plain- 
tiffs in the conduct ol their suit ought to stand in tho way of our 
doing what nobody can doubt is substantial justice in the case. 

On the other hand we feel if impossible to pass by without 
maiking our sense of the conduct of the plaintiffs in presenting 
their case to the trial court. As ono would expect, no attempt 
has been made by their representatives in this Court to defend 
or justify it. We think that so far as that is concerned, the 
justice of the. case will bo met by altering the decree of the court 
below and giving them a decree for sale of tho mortgaged 
property without costs cither of the suit or of this appeal 

Tigqott, J. — I agiee generally. The only difficulty I have 
felt is with reference to the pimcipal of the mortgage debt. I 
may put my point in this way : as regards the interest at six 
per cent, per annum if seems to me that, when the parties entered 
into the contract embodied in the agreement cf the 21st of July, 

1 909, it was a definite part of the intention of the executants of 
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that document to charge the extra iate of interest on the 
property which they conceived to have been already mortgaged 
by the deed of the 15th of May. They may have done this only 
by way of extra precaution ; but on the terms of the deed of 
the 21st of July, 1909, even considered by itself alone, it R eems 
to me that a hypothecation of the property specified at Ihe foot 
for payment of the interest therein covenanted for is made by 
necessary implication. If the intention of the parties had been 
otherwise, I do not believe there would have been any specifica- 
tion of the property in this deed at'all. As regards the piiiieipal 
my difficulty is this, that the parties conceived themselves to 
have alreday effected a valid mortgage of the same property as 
security for the repayment of this principal , "and it was presum- 
ably no part of their intention on the 21st of July, 1 909, to make 
a fresh hypothecation for that purpose. At the same time I 
agree with, what has been said as to the anomaly of drawing 
any distinction between the effect of tbe transaction of the 2 1st of 
July, in respect of the principal and its effect as regards the 
interest. Broadly speaking, what the law requires is a register- 
ed instrument, duly executed and attested, in order to 'effect a 
mortgage ; we have such an instrument before us in the so- 
called agreement of the 21st of July, 1909. I think that we are 
entitled to read it in connection with the eailier document to 
which it refers, and that the results stated in the judgement of 
my learned colleague necessarily follow. 

By the Court, — We allow this appeal and direct that in 
lieu’of the simple money-decree passed by the court below a 
decree for sale be drawn up in the proper form in respect of the 
property specified in the plaint. Interest must be calculated at 
the rate of six per cent per annum on the amount claimed up to 
the date fixed for payment, which wo hereby fix at six months 
from this date. The decree will embody the usual provisions as 
to the consequences of payment or non-payment on the part of 
the judgement-debtors, and the same decree will carry future 
interest at six per cen.t per annum from the date fixed for 
payment until realization. For reasons which we have already 
seated we leave the parties to bear their own costs in both courts 

4ppeal allowed. 
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KALI JT 0. SJfAL* 

Acttfo. T of 1872 (T han Evicknx IA\ wHon 113 - Ae* ELVof I860 

(Inchan 7 } ciial Colo), trr'itm 190 — T Vifnew -Horn fa ? a Ac f emenf maileby a 

witness in giving nn h nee is privileged 

A person who whxlbfc giving evidence a° i witness in court has marie a 
statement which primd facie amounts to defamation under section 499 of the 
Indian Penal Code may plead one or oilmr of the except i ms io that scot ion, or 
he may claim the piotectmn of t^o proviso to section 112 of the Indian 
Evidence Act, 1872 , but in the h i ter ca e he must show that he was compelled 
to make the stitement alleged to be def imatory in the sense that he had asked 
to be excused from answering the question which led up to it and the court had 
obliged him to answer it, Queen v. Oopal Doss {!), Queen Empress v. Moss (2) 
and Empero) v Ganga Prasad (3) referred to. 

The facts of the case fully appear from the following judge- 
ment of the Sessions Judge* 

This is an application in revision. It raises a point of law of very consider- 
able difficulty. One Bar ju made a report to the police in which he charged one 
Sital with theft. The case was investigated and Sarju’s report was found to be 
false. Bar ju was prosecuted under section 182 for his report, and Sital wab 
examined as a witness. His deposition is In the usual narrative form. The 
questions are not recorded The relevant portion of it is as follows i — “I did not 
steal the Ex. C Barju bears enmity tome because we had a quarrel with each 
other about the middle common wall of the courtyard. I had illicit connection 
with Barju' s aunt Mu s'* ra mat Chhotbi, The accused and Mukhiva Sita Bam, 
when they camo to know of it, were grieved. Sita Bam has come to court 
to-day and is outside. Sita Bara is a hvadri of the accused and he, therefore, 
told me not to go to Musammat Ghhotki >1 listened to him and gave up visiting 
Musammat Ghhotki Even then he was not pleased with me as I had secret 
connection with Ghhotki 13 The fact that ^i+al had made these, statements about 
himself and Musammat Ghhotki became known to the Urcsdn. The parties 
are Eachliis, and a pmuhaqat was cilled, in which Bital was asked whether he 
had made these statements in court, to which he replied that he had j and 
whether they were true ; he replied that they were true. Kallu, the husband 
of Ghhotki, then made a complaint against Sarju for defamation. The learned 
Magistrate took the 'evidence for the prosecution and then discharged the 
accused. Kalin has made the present application in revision against that order 
of discharge, 

® Criminal Bavision Ho 728 of 19X7, from an order of F, D, Simpson, 
Session^|J|dge of Allahabad, dated the 9 th of Inly, 1917. x 

(1) (1881) IXj.B., 8 Mad , 271. (2) (1893) IXi.B., 16 All, 488. 

($\ (1907) I.L.B,29 All., 685 
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The first question is whether a ^witness can be prosecuted at all lor a 
defamatory statement which ho makes in court It is settle! la w in England 
that he cannot. But the Indian law on tlin subject is contained m toe Penal 
Code, Section 49 9 lays down a law of defamation which diinrs on many impor- 
tant points from the Baglish L tw on tho subjout. Ig was framed with great 
care and no loss than lea exception; are cannier led. It scorns quite plim that 
if the Legislature had intended to embody tho English Law on the subject, they 
would have done so m a spconl exception to section 4D9, Eor this Court, the 
matter is concluded by authority m Ganga P, aval's (t) case. It was held by 
two Judges against the third that such a prosecution lies. The decisions to the 
contrary were considered aud dissented from. Therofore the present prosecution 
lies. 

The next question is whether Sital is entitled io plead iholur of section 
182 of the Evidenco Aot. Section 132 runs as follows : — <f A witness shall not 
be excused from answering any question as to any matter relevant to the matter 
imssue in any suit or m any Civil or Criminal proceeding, upon tho ground 
that tho answer to suoh question will enmmato or may tend, directly or 
indirectly, to criminate such witness* or that it will expose or tend directly 
or indirectly to expose, such witness to a perulty or forfeiture of any kind 

“Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecution or be proved against him in 
any criminal proceeding, except a proieculian for giving ful&o evdeuej by 
such answer ” 

The meamng of the word f compelled ' has been the subject of some difference 
of opinion; but it was held in Moss 3 case, that * r compelled ” only applies where 
the court has compelled a witness to answer a question, and not to a case in which 
the witness has not asked to lie excused from answering a question, but gives 
his answer without any clnm to have himself; excused. This was the decision 
of a High Court Judge Ho far as I know it has not been overruled, lu the 
present case tho witness did not object to tho question So section 132 will 
not avail him. 

I now reach the difficult point in the case. II section 49U applies to 
witness, then a witness o&n only defend himself by bringing himself within one 
of the exceptions and tho exception pleaded in the present case is the Oth. 
This will, as a rule, be the section which the witness will have to set up, 

“ It is not defamation to make an imputation on tie character of another 
provided that the imp. tation bo mado in good faith for the protection of 
the interest of the person making it, or of any other person or for ^he public 
good, M 

Now the person who pleads an exception has thrown on him the burden 
of bringing himself within it. This is laid down in section 105 of the 
Evidence Act. « When a person is accused of any offence, tho burden of 
proving the existence of circumstances bringing the case within any of the 
general exceptions in the Indian Penal Code, or within any special exception 
or proviso contained in any other part of the same Code, or in any !a?y|efining 
the offence, is upon him, and tho comt shall presume the absence^ such 
(1) (1907) I, L, 29 All., 685. 
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circumstances M Therefore it is necessary for a witness to prove that be made 
the imputation irf rood faith. Now in such a esse as the present, it is clear that 
there can be no good faith unless the imputations are tr io. It might appear, 
therefore, at first sight that it is thrown on ibo witness to prove that the 
imputation is true. But this cannot ho the intention of tho Legislature. It 
would throw an intcd'uv.blG burden on a witness. A witnoss is brought to court 
on summons, pnssiK'y a gainst his will. Ho is then compelled to take an oath 
that he will speak the truth and the whole truth. Then a question Is f put to 
him. Lot us say, that tho question is, “ Have you had illicit intercourse with 
B ' s wife ?” lie replies truly that lie has. B proceeds to prosecute him, and it 
is thrown affirmatively on the witness to prove to the satisfaction of the court 
that he has had intercom, c with B’s wife, it may be ,quite impossible for 
him to do so. B’s wife may not choose to admit her own dishonour. The 
witness may have taken particular pains that there should he no evidence 
in existence of .the intrigue. Therefore I am prepared to hold that a 

person accused of an offence under section 499 who proves affirmatively 

that the imputation was made In the course of a deposition in oourt 
and that it was' relevant to tho matter in hand, has proved enough. The 
court will then go on and presume that the imputation was made in 
good faith, although it will not make the same presumption when the 

imputation was made out of court. It will then be for the other side to 

prove that the statement was untrue and therefore could not have been made 
in good faith. I have been able to find no authority for the proposition ; but 
I think the language of the Code will bear such p a construction and that the 
result of the opposite view is a reducllo ad absurdum. If this principle is 
applied, the order of discharge appears to he right Tho prosecution has not 
proved that the statement of Sital Dm was false, and therefore I presume that 
it was made in good faith. It was certainly relevant to tho case and made in 
protection of his interest. The subsequent statement made before the panchayat 
was a necessary result of the deposition. Ho was asked if ho had made the 
deposition. He could not hut admit that ho had. Ho was asked if it was 
true. Ho could not hut say it was. Tho application in revision is therefore 
dismissed. 

The complainant Kalin applied in revision to the High Pourt, 

Balm Piari Lai Banerji, for the applicant. 

Mr. B, K* Sorabji l for the opposite party. 

Pxggott, J. — The circumstances out of which this application 
for revision arises are as follows. One Sarju made a report to 
the police in which he alleged that Sital, who is the respondent^ 
to the present application, had committed theft. Upon 
investigation this report was found to be false and a prosecution 
was instituted against Sarju, under section 182 of the. Indian 
Penal Code, for having given false information to a public 
seryant, Sital appeared as a witness for the * prosecution in this 
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case. He began by deposing that he had not committed the theft 
of which Sarju had accused him. The next question put to him 
must have been “ Why then did Sarju make this false report 
against you ”? He replied that Sarju bore him enmity and went 
on to explain the grounds of that enmity. He said, first, that there 
had been a quarrel between them about a partition-wall between 
their courtyards. Apparently he felt it necessary to explain 
further, though it is impossible to say whether or not this 
explanation was added in reply to a direct question. He said 
that there had been for some time an intiigue between himself 
and an aunt of Sarju named Musammat Ohhotki. It appears that 
this Ohhotki is a married woman, and the result of the statement 
made by Sital in court was to bring social discredit on Kallu, the 
husband of the said Ohhotki. It is in evidence that proceedings 
were taken by a panchayat of the brotherhood to which Kallu 
and Sital both'belonged. It is quite clear, therefore, and is not 
denied, that Sital’s statement with regard to his intrigue with 
Musammat Ohhotki was defematory of Kallu within the meaning 
of section 430 of the Indian Penal Code. It is also quite 
impossible to hold that at the time when he made this statement 
Sital had no reason to believe that this imputation would be 
harmful to the reputation of Kallu. It may be that, before this 
matter can be completely disposed of, the trial court will have to 
direct its mind to the question whether Sital made this statement 
intending to harm Kallu's leputation, or whether the harm thus 
resulting to KaulPs reputation w as present to his mind when ho 
made the statement, so that he could he said to have made the 
Same “ knowing that it was likely ” to do harm. These 
considerations would be relevant on the question of sentence. 
But at the very lowest it cannot be denied that Sital had reason 
to believe that the imputation would do harm. If Kallu had 
believed the assertion made by Sital as to the unchastity of 
Musammat Chhotui to be true, he could have prosecuted him on 
his own admission for having committed an offence punishable 
under section 497 of the Iqdian Penal Code. Apparently Kallu 
believes that imputation to be false ; he has accordingly institut- 
ed a prosecution against Sital for the offence of defamation 
giiptsliable under section 499 of the Indian Penal Code. The 
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Magistrate who tried the case seems to have thought that ho 
ha l only to comaler whether the imputation made by Sital 
against the chastity of Kallu’s wile had been made maliciously 
and, as he says, “ merely with a view to disgrace Kalin,” or 
whet he r it w as made as a necessary part of the narrative which 
Sital had to lay beloie the court in the course of his deposition, 
Holding it not to be proved that the imputation had been made 
“ with intent to cause disgrace,” the Magistiate passed an order 
of discharge, Kallu biought the matter before the Sessions Judge, 
asking that court to set aside the order of discharge and to direct 
further inquiry The learned Sessions Judge has disposed of the 
matter in an elaborate order in which he has discussed the previous 
decisions of this Court bearing on the question of law involved. 
The concl usioa which he comes to is that, if a witness makes a 
statement in the course of a deposition in court, and the statement 
is one relevant to the matter in hand, the court will presume the 
said statement “ to have been made in good faith for the protec- 
tion of the interests of the person making it, ” within the meaning 
of Exception 9 to section 499 of the Indian Penal Code. I do 
not myself think that this is a sound proposition of law, and I 
am quite certain that it is not to be reconciled with the decision 
of the majority of a Full Bench of this Court in the case of 
j Emperor V. Gang a Prasad (i). I do not altogether agree with 
the learned Sessions Judge when he says that the ninth Exception 
to section 499 of the Indian Penal Code is the only one to which a 
witness could apply for protection in respect of a defamatory 
statement made by him under the sanction of the oath in the 
course of a judicial proceeding. The ninth Exception is intended 
primarily to apply to statements which the accused cannot prove 
to have been true in fact, or which are mere expressions of 
opinion, or otherwise of such a nature that the question whether 
they are or are not true in fact does not arise. Ordinarily, the 
first Exception would apply to statements made by the witnesses 
in the course of judicial prrceedmgs, provided those statements 
are true. They must be true in fact in order to 'come under- 
the first Exception at all ; and if they are true in fact 
and also relevant* to^bhe matter uudjpr investigation, it is 
(X) (S$7) I‘.L,B„ 29, All., 066. 
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obviously for the public good that they should bo unde In the 
present ease these considerations are nob of gioat impoitance ; 
because, as the learned Sessions Judge himself lightly points out, 
SitaFs allegation against the chastity oi Muximmat Chhotki 
could not have been made in good faith urde^s it w<is m facu tiuo 
If there were no other provision of the lav/ to he considered 
except section 499 of the Indian Penal Code, tic position oi a 
witness in respect of offences under that b^caon would be a 
difficult one. He would be liable to pioaeeufciou -with regard to 
any statement made by him of a defamat ay nalm e and, on such 
prosecution being instituted, the pro\isions o? 'ection 105 of the 
Indian Evidence Act would thiow upon him the burden of 
proving that the statements noie m fact tine. The Legislature, 
however, seems to me to have fully lealued this difficulty and to 
have made adequate provision for the same by means of section 
132 of the Indian Evidence Act. To my mind the real question 
in this case is one of the interpretation cf that action and its 
application to the facts of this case. A witness giving evidence in 
a judicial proceeding is under an obligation by law to state nothing 
which is not true, and, by reason of the oath or solemn affirma- 
tion taken by him in the presence of the court, to state, not merely 
the truth, but the whole truth touching the matter in question 
before the court. Now under section 134 of the Indian Evidence 
Act no answer which a witness is compelled to give, when giving 
evidence as to any matter relevant to the matter in issue in 
any suit, or in any Civil or Criminal proceeding, can subject him 
to any arrest or prosecution, or be proved ag limfc him in any 
Criminal proceeding, except on a ptosecution for giving false 
evidence by such answer. A witness who has made a statement 
in the course ofhis deposition defamatory of another person, if 
he can claim the protection of “this section, is absolutely safe so 
long as he has told the truth, If he has said what is not true, 
he can be prosecuted^for giving false evidence ; and even as 
regards the institution of such prosecution he is under the 
protection of the court before which Ms evidence was given, He 
cannot he prosecuted without the sanction of that court. Now* 
i ifMr^ohld be argued that the defamatory statement in this case 
I w4s§ Grip, *w1n<5h ^ Sited ‘‘was compelled ” to make, within the 
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meaning of section 132 of the Indian Evidence Act, the present 
prosecution would necessarily fail, and the order of discharge 
passed by the Magistrate tv odd bo perfectly coireet. The 
quedion of the moaning of the words “no such answer which a 
witness is compelled to give,” in the latter part of the aforesaid 
seetion 132, was considered by a Full Bench of the Madras High 
Court in the Qtieen v. Gopal Boss and others (1) and also by the 
Chief Justice of thn <• ourt in the case of Queen Empress v. Moss 
and others (2). In both these cases it was laid down that tho pro- 
tection afforded 1 y section 132 of the Indian Evidence Act must be 
claimed by the witness before he mikes the statement in respect 
of which a question is subsequently raised. Obviously no foim 
of words can be pie-wribed in which this claim is to be made ; and 
I conceive that cases may aiise in which the courts will be com- 
pelled to hold that the claim has been made by implication, or 
that the witness was placed under practical compulsion to answer 
certain questions by the mere fact of his appearance in the witness 
box. Whether this be so or not, I think the principle laid down 
in these rulings fully applies to the fScts of the present case. 
After Sital had stated that the charge brought against him 
by Sarju was false and made because of antecedent enmity 
existing between them, and that this enmity resulted from a 
quarrel about the partition-wall, he should either have contented 
himself with that statement, or have claimed protection of the 
court. It is not obvious on the face of the record as it stands that 
Sital was under any real necessity to go further. It has been 
brought to my notice that Kallu was one of the winessess sum- 
moned for the defence infthe ease in which Sarju was on his trial, 
and it is open to argument whether Sital’s conduct in alleging 
the Existence of an intrigue between himself and Musammat 
Chhotki may not have been, in part at any rate, intended to 
discount beforehand the value of any evidence which Kallu might 
give in Sarju’s defence. If he really felt that the court could not 
otherwise properly appreciate the nature of the grudge borne him 
by Sarju, and the strength of the motives which impelled Sarju 
to make a false report to his disadvantage, he ought to have 
claimed the protection of the court. -The statement which he 
(1) (1880) I.b.B., 8 Mad., 8?JU (3) (1803) J.L.B., 16 AH., 88. 
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proceeded, to make was one against the character oi a woman, 
was seriously injurious to that woman's husband, who was m 
party to the proceedings then before the corn i ; and one eai 
help remarking that it was a statement which a man with 
sentiment of honour wmuld ha\ e been very reluctant to m 
Assuming in Sital’s favour that this particular dt fuinatoiy si 
ment was extractel iiom him by some further question, I eai 
avoid the feeling that it is a statement which he should natur 
have shrunk from making. It would have been ea^y iiom Imi 
reply that the quarrel about the partition wuil wis connec 
with another matter, in respect of which he could not lay 
entire facts before the coint without making a sln\ment wl 
would eliminate him or expose him to prosecution 01 other pena 
It seems to me atlea^t possible that, if he had said thi-, the co 
would not have compelled him to answer the question, un'. 
such answer had been pressed for by Sarja himself in the exen 
of his rights as an accused person ; and, of course, if Sarju 
chosen to press the question, the responsibility for the ans 
would have rested largely upon him and the witness would h 
been completely protected by the provisions of the statute I 
In my opinion the order of discharge in this ca e cannot 
supported on legal grounds, nor am I prepared to allow that 
case is one in which the technicalities of the law should 
regarded as bearing hardly upon the accused person, 1 stt as 
the order of discharge in this case and send the^case baejk, throi 
the Sessions Judge, to the trial court, directing the Magistrate 
proceed with the trial of the case and to dispose of it in \ 
light of principles which I have taken it upon me (o lay dtav 
In reply to a suggestion made to me on behalf of the applicant tl 
the case is one which might be more efficiently tried by 
Magistrate with a knowledge of the English language, I think 
sufficient to say that, while it seems to me right and proper tl 
the case should be pent back to the Magistrate who passed i 
order of discharge, my order is not to be interpreted as precli 
ing the District Magistrate from exercising his power of iran f< 
dhg^th^qase, if he should see adequate reason to do so. 
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TESTAMENTARY. 

Befo e Sir Emty WohauU, Knight, Chief Justice, an l Justice Sv Vramada 

Oman Banerji, 

IN THE GOODS 01? MRS. E. E. W. MEIK * 

Act Bo VII of 1870 (Court Fees Act J } sections 19, t mi , 191 ; schedule I, Bo, li t 
and schedule III -Com t fee —Computation of duty payable on piotate or 
letters of adminisfo ation 

Eeld on a construe hon of the Court Fees Act, 1870, that no duty is payable 
in respect of a grant of probate or lettois of administration wheio tho value of 
the estate, after making the deductions specified m ammuro B of tho third 
schedule, is less than Rs 1,000. 

This was an application made by JSErs, A. S, Thompson, a 
sister of the deceased, for letters of administration to the estate 
of Mrs. E. E. W. Meik. The gross value of the estate was 
Rs, 1,426-8-3, but after deducting the amount of debts set forth 
in annexure B to the affidavit of valuation, tlie net value of the 
estate came to only Rs. 909-9-3. The applicant thereupon urged 
that, according to the provisions of section 19, viii, of the Court 
Fees Act she was not liable to’pay any duty at all on a grant of 
letters of administration. 

It was contended on behalf of the Board of Revenue that 
duty was payable on the gross value of the estate, or at any rate 
on the value of the residue after delucting the items set forth 
in annexure B of the affidavit of valuation, although such residue 
was below the value of Rs. 1,000. 

Mr. A . H . 0 Hamilton , for the applicant. 

Mr. A . E, Ryves, for the Board of Revenue. 

Richards, O. J. A question has arisen as to the proper court 
fee payable in respect of this estate. It is admitted that the 
assets of the deceased, if no deductions are to be made for the 
debts or funeral expenses of the deceased, exceed Rs. 1,000 in 
value, On the other hand, it is admitted that if the debts and 
funeral expenses of the deceased are deducted, the assets are less 
in value than Rs. 1 000. The administratrix contends that no 
court fee is payable. On tho other hand, the Board of Revenue 
contend that duty is payable either on the gross assets dr "on the 
net assets after deducting debts and funeral expenses. Section 19 
of the Court Fees Act provides, inter alia , as follows u Nothing 
contained in this Act shall render the following documents charge- 

# Testamentary Gas© No. 7 of 1916. 
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able with any fee.” Amongst the documents set forth is " Letter; 
of administration, where the amount or value of the property n 
respect of which the letters shall be granted does not exceed on< 
thousand rupees.” It is admitted here that the oouit fee, if pay 
able at all, is payable uadei the pi < visions of the Act. Sectioi 
19 I provides tK.t no order entitli ig a petitioner to letters o 
administration shall hr unde upon an appheition tor ruih gian 
until the petitioner h.u filed in null, a valuation of the property 
in the formsetfoifh in the thud ochc lulo, and the court is satiofict 
thatthe fee mentioned mNo. 11 of the first scludule has been paic 
Schedule I, No. 11, provides, amongrtol her things, that letters o 
administration are subject to a fee of Its 2 per cent, on the amoun 
or value. The second column is a repetition of section 19, vin 
providing that duty i^ payable when the amount or value of th 
property m respect of which the gra it is made exceeds Rs. 1,00 
but does not exceed Rs. 10,000. Scaedule III contains the fou 
of valuation referred to in seetiou 19 I together with a form c 
affidavit to be made by the applicant. The first paragraph is 
statement by the depment that he has set forth in annexure j 
to the affidavit all the property and ciedits of which the decease 
was possessed at the time of his death. Paiagraph 2 is a stab 
ment by the deponent that he has set forth in annexure B all tt 
items which by law he is entsll _d to deduct. Annexuie B mention 
amongst the items which the admiuistiator is allowed by la 
to deduct, tythe debts duo from the deceased and payable by la 
out of his assets, together with his funeral expenses. At the ti 
of aunexure A, which contains particulars of the gross assets, tl 
following words appear “ Deduct the amount shown in a 
uexure B not subject to duty” and concludes with the words 
total,” The argument put forward on behalf of the Board 
Revenue is that section 19, viii, only permits letters beinggranti 
without a court fe^ where the amount or Value of the properl 
in respect of which letters of administration are granted do 
not exceed Rs. 1,000. It is contended that the letters 
administration cover all the gross assets, and that therefore tl 
duty must he paid on the gross assets ; and that, even if this 
■ hot; so, the duty is at least payable at the rate of 2 per cer 
* upon the gross assets after deducting such debts and other tbity 
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as arc permitted by law to be deducted* It seems to ug that this 
last contention cannot bo sustained, because either the duty is 
payable, os provided by the express words of the section, upon 
all tbe gross assets without any deduction or not at alb If 
section 19, clause viii, stood alone, this would appear to be the 
meaning of the provision, although no doubt it would appear to 
work some hardship. The duly is really payable by the persons 
beneficially entitled to the estate, We may give an example 
of the inequity that such a provision would appear to cause. A 
deceased person dies possessed of an estate worth Rs. 900 without 
any debts. The p Q rsons beneficially entitled to the estate pay 
no duty. Another man dies leaving a gioss estate worth Rs. 1,500 
but debts amounting to Rs* 600, The beneficiaries m this case 
must piy duty upon Rs* 1,500 although tbeir interest in the 
estate is the same viz., Rs* 900, It is not easy to see why the 
beneficiaries in an estate like the last mentioned should even 
pay duty on Rs, 900, if the beneficiaries in the first mentioned 
escape* It remains to be considered whether upon the true 
construction of the Act, notwithstanding any hardship that may 
arise, duty is nevertheless leviable upon the gross value of the 
estate, We think that we are bound to read the] schedules to 
gether with the Act. Section 191, to which we have already 
referred, expressly provides that the] petitioner for letters of 
administration must file a valuation I ^accordance with the third 
schedule, and that the fee is to be paid in accordance with such 
valuation. Again, turning' to the third schedule, which contains 
the form for giving the valuation, the petitioner for letters of 
administration instated to be allowed by law to deduct the debts, 
funeral and testamentary expenses, and in annexure A, which 
is headed “ Valuation of the movable and immovable property 
of the deceased ”, the <f net total ” is made the total after deducting 
all the items which are set forth in annexure B, and which the 
petitioner for letters of administration is allowed by law to 
deduct. We think that on the true construction of the Act no 
duty is payable where the value of the estate after making the 
deductions specified in annexure B of the third schedule is less 
than Rs* 1,000* We accordingly hold xn'the present case, that 
the applicant is not liable for any court fee. 
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EE VISIONAL CRIMINAL. 


Before Justice Sir Geo ge Knox. 

EMPEROR, V. BAKHTA WAR* 

Jot 2fo. XIII of 1809 (R 'or’iiium'a 11, each of Gon'ract Act), sec 1 ion 2~Adva>M * 
tjivenby employe) on itjreement by wo liman to work for him fa. a certain 
specified pc iod— Breach of ay, cement. 

A workman living m Cawnpore took an advance of JRa. 10 from liiu wmpioyar 
and entered into an agromen t to work foe liim for ten inontka < n I ho under- . 

standing that one rupee w» a to bo duduoied from his wages e u*h month. Held 
that such a contract contained nothing repugnant to Act No. XIII of lbC9 and 
was capable of being enfoioefl under tho provnioiw of serrirm 3 amt 3 of that 
Act. h ucas v. Ilamai Sinyhf 1 } followed. 

In this caso ona Bakhta war, a workman living in Cuv npore, 
where Act No, XIII of 1859 is in foice, euteied into an agree* 
ment with his employer, having received an advance of Ks. 10, to 
work for him for ten months, and that one rupee should be deduc- 
ted from his wages each month. Bakht twar worked a short time, 
and then refused to go on working. Proceedings were taken 
against him under Act No, XIII of 1859, and the Joint Magistrate 
of Cawnpore took action under section 3 and ordered Bakhtawar 
to perform his contract on a bond for Pm. 50 with one surety in 
Es. 50, or in default to undergo two weeks’ riogrous imprison- • 
ment. The Sessions Judge disagreeing with the decision of the 
Magistrate referred the case for the orders of the High Court, 

Knox, J. — The learned Sessions Judge of Cawnpore has report- 
ed this case for orders. The ease is thus stated by him One 
Bakhtawar, a workman already in the service of a master, whose 
name is not given, took an advance of Its. 10 and promised to 
work for ton months on the understanding that one rupee was to 
be deducted each month from his wages, He worked for a very 
small portion of the time and then refused to go on working. The 
Joint Magistrate of Cawnpore directed Mm to perform the contract 
on a bond of Es. 50 with one surety in .Es. 50 or in default to 
undergo two weeks’ rigorous imprisonment. The learned Sessions 
Judge considers it absurd to allow an employer to tie down a 
servant to work with him for ten months on a mere advance of a 
' supi amounting to Ee, 1 for each, month of the servico, But he 

* Criminal Inference No, 14 0 f 1918. ^ 

- - (1) Oiwaal "Revision Ho..2’i5 of 1910, decided on fhe 21sfe of July 1010. 
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apparently feels that the language of the Act is too strong for his 
view unless it can he held that there is some lawful or reasonable 
excuse for refusal to perform the contract. In his referring 
order he euys that Bakhta war, so he is told, is perfectly willing to 
payback the Bs. 10 and considers that an offer on Bakhtawar’s 
part to pay back the Rs, 10 would constitute a reasonable excuse 
for refusing performance of the contract. Further, the learned 
Judge says that it is not clear whether there was any evidence of 
such an offer by the appellant, as the record is summary, and 
suggests that the High Court will be prepared to hold that any 
excuse is a reasonable excuse under section 2 of Act XIII of 1859 
for not performing an unreasonable contract. Apparently the case 
of 0. J. Lucas v. Ramai Singh (1),* decided on the 21st July, 
1910, was never brought to the notice of the learned Judge, 
The difficulties which occurred to the learned Judge were put for- 
ward in that case and considered. That was a Division Bench 
case, and I am bound by the ruling. Over and above that I am 
nob prepared to hold that such a contract is unreasonable or 

* (1) Judgb'ibH'E— T ko parties to this application entered mto an agioement, 
dated the 27th of Alaich, 1903, The agreement was, as it purports to he, under 
Act XIII of 1859. This Act has boon in existence in the town of Mirzapur, from 
whioh the case comes, fo~ a number of yoais, and is so well known in the factories 
of Mira ipur that wo need not be under any apprehension that persons who 
enter into conliact under it aae ignorant of the law or do not know the* nature 
of the contract in*o which they are entering. We have examined that 
contract, and, m ^pite of what the learned Judge says, we are satisfied that it is a 
contract that is contemplated under Act XIII of 1850. The learned Judge has y, 
quite misunderstood the provisions of the law and also the te^ms of the contract, 
and he has needlessly gone out of his way when ho says that the order of the 
Magish ate before him was silent as to how the balance of the advance was to 
be paid or hew long the appellant was to work for Mr, Lucas. The contract was 
for a teim of 50 months, and as soon as those 50 months have expired and the 
money advanced nnder fee contract has been ro-paid, Ramai Singh is free 
to enter upon any other work and in any othei place that may seem good to 
hi™ What the learned Judge wntes about Bamai Singh incurring the possible 
kty, under this order of the Magistrate, of having to work for the rest of hisdife 
ancLyefc fee balance be not repaid could only be true if Ramai Singh does not 
pay uf^tha balance that may be due from him As soon as the fifty months, are 
over Ramai Smgh can pay the balance the very next day. Till that time he 
must carry out the terms of the contract into which he h r a& entered. We are 
most unwilling to interfere In cases of this Mnd* but we feel that the terms of 
(I) Or. E* 285 of 1910* 
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absurd ; the more so when the contract is made and breach of it 
occurs in a town like Oawnpore, where, unless it is pioved to the 
contrary, every workman knows that there is a law like Act XIII 
of 1859 and enters into a contract voluntarily and willingly 
When a man enters into a contract he must cany out the terms 
of the contract into which he has entered u lless he can show some 
reasonable excuse* One of the terms of the very sime contract 
can hardly be afterwards held up as reasonable excuse for non- 
performance, Let the record be returned with this expression of 
opinion from this Court 

Record returned. 

the learned Judge’s judgement may be so mischievously interpreted that we am 
compelled to interfere. We s3fc aside the oidoi of the learned District Judge and 
we restore that of the Mag strata It has not been shown to us that the terms 
of the bond are at all beyond the moms of Kamai Singh 
Ramai Singh will work from the date the order of this Gem t is cai tided to the 
court below until he has completed fifty months of work from the date of the 
contract and will pay up the sum of Bs 19 -A, Until ha has worked for this 
period and paid up this sum he will continue to be liable for work, Any 
period for whioh he worked in the past and has worked since the 6th of Febru- 
ary, 1910, is to ba deemed as work under this order and any payments made 
subsequent to the 6th t of Febiuary, 1910, and accepted by Mr, Lucas are to be 
deemed as payments made in liquidation of the sum of Rs. 19-&, otherwise the 
order of the learned Magistrate will hold good. 


APPELLATE CRIMINAL. 


, Befoie Mr. Justice JPtggott, 

EMPEBOB v YITSUE HUSAIN. * 

Act If o I of 18? a {Indian Evidence Aot), section \10H-~Aet Ho. XL 7 of I860 
(Indian Penal Code), seatton S7— Bight of pnvatt defence— Pleadings— 
Alternative and apparently inconsistent pleas 
^ light of an accused person to defend himself upon a criminal oharge 

l^tWjr he limited by the provisions of the statute law. 

' is nothing m the law to prevent a man on his trial on a oharge of 

iolpahle homicide from setting up an alternative defence on some such lines as 
these!— Eirst, I was not present at the ooourrenoe referred to by the 
prosecution witnesses, and they are giving false evidence against- me ; 
secondly, even if I fail to persuade the pourt of this fact, I can show from the 
statements of the prosecution witnesses' themselves, that if I had oaused the 
,>» th ol P^soa in the manner and under the preoise oiroumstanoas deposed 

i*$ j #0riminal A S?P° al 736 of 1917, from an order of E. EUtej^ 
Batons Judge o* Allahabad, dated the 10th of September, 1917. 
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to by their evidence, I should h lvo been acting m the liwlul exercise ol a 
light of private defence.” 

Queen- Empress v w Putg Dat (1), Queen EnipfO s v, Tmitiial (2) and 
Empe)oi v* Gullu (3) refuied to. 

This was an appeal from an order of the Sessions Judge of 
Allahabad, convicting the appellant of a i offence under section 
308 of the Indian Penal Code and sentencing him to three years’ 
rigorous imprisonment, The facts of the ca^e are fully stated 
in the judgement of the Court, 

Mr. 0 W. Dillon and Plan Lai Baner, i, for the appellant 

The Government Pleader fBabu Lalit Mohan Banerji ), for 
the Crown 

Piggotp, J» : — On the 26th of June, last, in the moring, in a 
frequented part of the city of Allahabad, a scuffle took place 
between Yusut Husain, who is appellant now before this Court, 
and one Musi Raza. The two men came to the ground, the 
appellant being underneath and Musi Raza uppermost. When 
the scuffle ended Musi Raza was found to be bleeding profusely 
from wounds in the chest. There were two distinct wounds, one 
of which was on the right side of the cheat and the other on the 
left, over the region of the heart. The wound on the light side 
was long and superficial, and ; so far as the medical evidence goes] 
might have been caused by the knife or other weapon which had 
just inflicted the wound on the left side slipping along the 
body. The wound on the left side was of a peculiar character 
and seems to have honestly puzzled the medical officers who 
examined it The most remarkable feature about it was that 
it was angular in shape, with two distinct limbs each about three 
quarters of an inch long, Tne medical officer whose evidence 
appears the more reliable was of opinion that this wound had 
most probably been inflicted with a knife, but that both the 
injuries on the chest looked as if they had been caused by 
single blow, the knife having slipped round after penetrating and 
then slid along the body in the course of a scuffle. It sd happened 
that the wound on the left side, while dangerous, did »t prove 
fatal. The pleural cavity was not penetrated, and though on© of 
the minor arteries was severed &nd there was serious effusion of 
(1) (1898) IX.B,, 20 AIL, 459. (2) (1899) IX B„ 21 AIL, 123. 

(3) Weekly 1904, p. 113, * 
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blood, at one time threatening to prove dangeious to life, the iu 
jury yielded to skilful treatment and Musi Bam recovered Yusuf 
Husain was committed for tiial on a charge framed under section 
307 of the Indian Penal Code, The learned Sessions Judge lias 
found that Yusuf Husain stabbed Musi Raza with a knife, hat 
he did so with intent {o cause death, or at least to cause such 
bodily injury as lie knew to be likely to result m death, but 
that, even if death had resulted, the case would have been covered 
by Exception I to section 300 of the Indian Penal Code, in that 
Yusuf Husain had acted under sudden and grave provocation. 
He has accordingly convicted the appellant under section 308 of 
the Indian Penal Code and has sentenced him to rigorous impri- 
sonment for three years 

The memorandum of appeal to this Court, apaitfrom calling in 
question the severity of the sentence, laises two distinct pleas. 
Jke firat is whether the prosecution evidence, even if accepted at 
the value put upon it by the learned Sessions Judge, justifies a 
finding that the appellant intended to cause death or even injury 
likely to result in death. The other is that the appellant was 
acting in the lawful exercise of his right of private defence and is 
completely protected by the provisions of section 97 of the Indian 
Penal Code. On this latter point there has been considerable 
argument before me, With regard to the legal aspects of the 
case, I have been refeircd moie particularly to tin ee reported 
eases of this Court. Queen- Empress v. Frag Da i {l)> Quern 
Empress v Timmul (2) and Emperor v. Gullu> (3). 

The first of these rulings seems to have only a i emote bearing 
on the facts now befoie me It lays stress upon the provisions 
of section 105 of the Indian Evidence Act, and there can 1 e no 
doubt whatever that, if the present appellant is to secure an 
acquittabon the ground that he acted in the exercise of his lawful 
right of private defen ce, it must be because the court finds this 
affirmatively, after laying the burden of proof on the accused 
person. With regard to the second of thcs§ two cases, it seams 
to me that the head-note goes very considerably beyond anything 
that -was- decided in the case itself. The learned Judges did not 
coiifin^tjheir consideration of that case to the fact that the right 
' , * ' M AUw 469. m (X899) I. L. E„ 21 AH, 4 112. , 

(B\ Weekly Notes, 1904, p.US. 
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of private defence lnrl not boon pie Kiel by the pu >nn^ who e 
case they were considering. The contention before them on 
behalf of the prosecution did not limit il self to ibis j mt, but it 
was pleaded fui Ihei " that there was no evidence on the record 
■upon which any circumstance could be inferred which would 
substantiate a plea of private defence, ” This was the conten- 
tion which found far our with the Court and upon which the case 
was definitely decided. There is nothing to the conlraiy in the 
third of the cases to which 1 have abo\e referred. The right of an 
accused to defend himself upon a criminal charge can only be 
limited by the provisions of the statute law, and in this case 
the provisions to be considered are those of section 10.) of the 
Indian Evidence Act already referred to. I cannot see anything 
in the law to prevent a man on his trial on a charge of homicide 
from Betting up an alternative defence on some suih lines as 
these *. — “ Firstly, I was not present at the occurrence referred 
toby the prosecution witnesses, aud they are giving false evidence 
against me ; secondly, even if I fail (o persuade the court of this 
fact, I can show fiom the statements of the prosecution witnesses 
themselves that, if I had caused the death of any person in the 
maimer and under the precise circumstances deposed to by their 
evidence, I should have been acting m the lawful exeicisc of a 
right of private defence.” 

Now in the present case the accused has done something like 
this, but not precisely this. He said that he was coming along the 
road os his bicycle when he was set upon anl assaulted by Musi 
E.iza ; that he fell off his bicycle on to the ground, and Musi Earn on 
the top of him, the tiro of them being mixed up with the bicycle, 
which fell to the ground at the same time. Musi Baza received his 
injuries in the course of this fall, and they must presumably have 
been caused by some portion of the bicycle. The defence as thus 
set np was not substantiated by the evidence. If it were necessary 
for me to go into the matter , I could give my reasons for concurring 
in the finding of the learned Sessions Judge that Musi Baza was 
not injured by falling on the bicycle, but that he was struck" in 
the chest by the appellant Yusuf Husain, holding a pen-knife or 
gome similar implement in his hand. If do not fefel called upon 
to go into this question in detail,, because the appeal* has been 
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argued before me, in substance, upon the admission that this was 
what actually happened. It is unfortunate that Yusuf Husain 
was not sufficiently well advised to have admitted this fact 
frankly in the trial court. The result has been to involve him 
m that necessity for arguing two inconsistent defences on which 
stress is laid in more .than one of the rulings to which I have 
just referred He endeavoured to support his positron by calling 
a number of witnesses, and these witnesses themselves laboured 
under the disadvantage which the accused had imposed on 
the entire conduct of the defence. They gave evidence as to the 
circumstances under which the affray between the two men 
commenced, which evidence has in the main been accepted 
by the trial court in preference to that of the prosecution 
witnesses. They described Musi Raza as the aggressor, and as 
having set upon Yusuf Husain while the latter was riding by 
on his bicycle. They said that the two men fell together on 
the ground with Musi Raza uppermost , but there they had to 
stop, unless they were to give away the defence principally 
relied upon at the trial. None of the defence witnesses 
would admit that he saw Yusuf Husain strike a blow with 
any weapon or instrument whatsoever. They could only say 
that when the two men stood up Musi Raza was bleeding at 
the chest, The defence evidence given undei these limitations can 
not be relied upon further than it has been by the learned Sessions 
Judge himself. It was not accepted even by the assessors, who 
would have preferred to find the accused nob guilty, They were 
both of opinion that the injuries on Musi E&za’s person wvre caused 
by a blow or blows struck by Yusuf Husain, On the principles 
already laid down the only question which remains is whether the 
plea of private defence can be made out on the evidence of the 
prosecution witnesses themselves, I have to criticize that evidence 
in connection with the other plea taken in the memorandum of 
appeal, and I need not anticipate those criticisms* It is sufficient 
for me to say that even the evidence of the wifcues^Safdar Husain, 
who is certainly the most reliable of the prosecution witnesses, falls 
short of making out a satisfactory answer to the charge on the 
gfMrrd of private defence. He admits that he saw the two men 
on the ground; that Yusuf Husain was underneath 

* t i * 
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with Musi Raza on the top of him, and that Musi Raza had his 
hands, one on the b ick of the accused’s neck and one underneath 
it ; then ho says he saw two distinct blows struck by the accused, 
inflicting stabs on the chest of his opponent. We ha\e no 
statement fiom Yusuf Husain himself that he was being throttled, 
that the pressure upon lus neck was such as to inspire him 
with fear for his own life; in fact, have no exposition 
from the accused himself of the motives for his action. On the 
evidence, therefore, aa it stands 1 am not prepared to find that 
the right of pnvate defence of the person m favour of Yusuf 
Husain, even admitting such right to have arisen in consequence 
of an assault commenced by Musi Raza, was nqt vitiated by the 
fact that harm was caused more than was necessary for the 
purposes of defence. 

At the same time I think that the case comes very near the 
limit, and that it is at least possible that a full defence on 
these lines might have been made out if the appellant bad 
been better advised at his trial. It does not seem to me at 
all necessary to take as serious a view of this case as has 
been done m the court below. The prosecution evidence is 
scanty to a degree. The statement of Musi Raza is corroborated 
by two witnesses only — Safdar Husain and a woman named 
Musammat Sakina. The learned Sessions Judge has distrusted 
the evidence of the woman, and I think it sufficient to say that 
the record discloses abundant grounds for putting her statement 
aside as altogether unreliable, The long and short of the matter 
is that Musi Raza elected to come into court with a version of 
the facts which diverges very widely from the truth as regards 
the origin and commencement of the affray. He found it difficult 
to get any witness to support his false statements on this point* 
The learned Sessions Judge remarks that the investigating Police 
Officer found it difficult? to obtain evidence because the sympathies 
of persons in the neighbourhood seemed to be with Yusuf 
Husain; He (fees not appear to have adequately appreciated 
the importance of this remark. What the investigating officer 
found difficult to obtain was evidence supporting Musi Raza’s 
version of the £act% and his difficulty arose simply fidm the 
fact that the shop-keepers of the neighbourhood saw no adequate 
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reason for perjuring thcm&elve to oblige Musi Baza. Their 
sympathy for the accused amounted to mere disinclination to* see 
him involved in a serious charge upon a version of the facts 
which they knew to be in material points untrue, When a 
number of them finally decided to come in court as witnesses 
for the defence, they unfortunately thought themselves to be 
precluded, under the circumstances already referred to, from 
telling the whole truth ^bufc their version of the commencement 
of the affray has been in substance accepted by the trial court. 
The result of this is that Musi Baza has been disbelieved by the 
learned Sessions Judge in very material parts of his evidence and, 
this 1 eing the case I do not find myself able to follow the 
learned Sessions Judge in accepting as established beyond 
reasonable doubt Musi Baza's version as to the particular 
manner in which lie was struck by the accused. The medical 
evidence is not merely consistent with the assertion that only 
one blow was struck, but it tends to make that assertion 
probable. *The appearance of the wounds as described by the 
medical officer, whose evidence I agree with tho learned 
Sessions Judge in accepting as reliable, suggests that the theory 
foi mod by that officer as to the manner In which the injuries 
were caused is probably correct. I think it <piite unlikely that 
Musi Baza is speaking the truth when he says that the super- 
ficial cut on the right side of hib chest was indicted first and 
was followed by a stab aimed directly at his heart. If ri true 
that Musi Baza's statement on this point is to some extent 
eorroboiated by the evidence of Safdar Husain. The latter 
speaks of two distinct blows being struck, though of couisc he 
cannot- say which of the two injuries was caused by which blow. 
In some respects Safdar Husain has shown him&elf an impartial 
witness and*! do not see that the learned Sessions Judge was in 
any way justified in rejecting that portion of his evidence which 
bears out the statements of the defence witnesses as to the 
position of Musi Raza's hands at the moment when the accused 
Struct him. It must ha remembered, however, that'this witness 
is admittedly a friend of Musi Raza and that his aocount of 
which the affray commenced has been rejected by 
; 'j- |Si J lj|i|ed i Sessions Judge, who has preferred the version 
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given by the defence witnesses. It seems to me theft to hold 
that Yusuf Husain struck two blows at his assailant, or even 
to hold that the cjuiously shaped injury on the left si.de of Musi 
Raza’s chest was the result of a blow intentionally annul at that 
portion of his anatomy, is to place an unwarranted dcgieo of reli- 
ance on the veracity of Fafdar Husain and on his opportunities of 
observing precisely what took place in what must have beena very 
brief scuffle. 

In my opinion the piosecution evidence, fairly considered, so 
far from warranting the conclusion that when Yusuf Husain struck 
at Musi Raza with the pen-knife, or whatever other implement 
he had about his person at the time, he did so w ith the intent-ion 
-or knowledge referred loin section 299 of the Indian Penal Code, 
does not even justify the conclusion that the hurt which he intend- 
ed to cause or kn«sw himself likely to cause was grievous hurt, 
reference being made to the provisions of section 822. The offence 
committed, therefore, would he that made punishable by section 
324 were it not for the fact that the appellant acted on grave and 
sudden provocation. This has been found by the learned Sessions 
Judge himsell and I agree with him. '1 he offence committed, 
therefore, must he reduced to one punishable under section 334, 
Indian Penal Code. The result is that I set aside the conviction 
and sentence in this case, { convict Yusuf Husain of an offence 
punishable under section 334, Indian Penal Cede, and sentence 
him to pay a fine of Rs. 100. I allow one week within which the 
fine may be paid, the appellant’s security remaining in foree till 
that period. In default of such payment the appellant will suffer 
simple imprisonment for a period of one month, 

Conviction altered, Sentence reduced. 
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January , 9* 

Befoie Bit Ecft'y Bicha>ds, Knight, Chief Justice, and Justice Sir P amada 
Citium Baneigi 

MUHAMMAD ISHAQ KHAN and othheg (Plaintiffs) v MUHAMMAD 
RUSTAM ALI KKANbiND ' anotufr (Defendants) and the COLLEC- 
TOR OF MUZ IFF 4.RNAGAR (Pr / in nrr ) * 

Civil Procedure Code 1 1903), section II, Lzplanahon V, ordei XX, iuh 1U— 
Suit fo) possession and mesne p ofih—Dec ee -4 lent ?ega ding fuiuie me^u 
p)oflt$~~F*esh$uit fo tuclh profit a not bailed. 

The plairtiiH claimed possession o£ immovable propei fey and mesne prohfes 
to the date of suit , also mosne profits pendente Me and subsequent to deoiee 
The court gave a deciee for mesne profits to the d lie of suit, but the deoiee 
was silent as to mesne profits pendente hte or subsequent to decree. 

Held, cn suit by the plaintiff foi further mesne profits to the date of his 
obtaining possession, that there was nothing m the present Code of Civil 
Procedme of 1908, any more than m the former Code of 1882, to bar such a suit. 

Earn Dayal v Madan Mohan Lai (1) followed Do ais id ami Ayyar v» P, 
Subramania Ayyai (2) refeuod to, 

The plaintiffs were trustees under a waqfnamah executed by 
Nawab Muhammad Azmat Ali Khan of Karnal, On the death 
of the Nawab in 1908 the defendants, his step brothers, entered 
into possession of the waqf properties. The plaintiffs instituted 
a suit against) the defend ants in 1912 for enforcement of the waqf 
and possession of the waqf properties In the plaint the plain- 
tiffs prayed for a decree for possession, and for the sum of 
Rs. 81,034-9 as past mesne profits. They also elaimed pendente 
Hie and future mesne profits till delivery of possession The suit 
was after contest decreed by the court of first instance (the 
Additional Subordinate Judge of Meerut), and the decree was, 
on appeal, confirmed by the High Court. [For the judgement of 
the High Court see Rustam Ali Khan v. Mushtalc Husain 
(3)]* The issue relating to mesne profits framed by the 
Subordinate Judge was as follows : — <f Are the plaintiffs entitled 
to wasilat I If so, to what’ amount ?” The court found that 
“ Rs. 65,390-6-5 is the total of the profits for three years.” The 
operative portion of the judgement ran as follows “ Ordered, 
that plaintiffs 1 claim for possession as trustees be decreed as 

* First Appeal Ho. 3 of 1917, from a decree of Man Mohan Sanya!, Additional 
t $ti)otdm&te Judge of Meerut, datefl the 80th of August, 1916. 
glai# fete i Tit R, 21 AH., 425, (2) (1917) I. h E„ 41 Mad., 188. 

(8) (1916) 14 A. L. J., 854. 
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prayed. The claim about the wasilat up to the date of suit 
is decreed to the extent of Es. 57,564, and also for Ks, 1,22744, 
amount of cash deposit. Kemainder of the wasilat and cash 
profits in deposit being not proved, claim about it is dismissed ” 
The decree as drawn agieed with the judgement. The plaintiffs 
instituted the present suit to recover mesne profits from the date 
of the institution of the first suit till the date of delivery of pos- 
session by the defendants to the receiver appointed by the High 
Court. The defend mts contended, inter alia , that mesne pro- 
fits now in suit having been expressly claimed in the former suit 
and refused, the claim was res judicata and was, under section 
11 of the Code of Civil Procedure unsustainable. The lower 
court gave effect to this plea md dismissed the suit, 

The Hcm’ble Dr. Tcj Bahadur Sapru (with him Pandit 
Kailas Nath Katju and Maulvi Sheikh Abdullah ), for the 
appellants, contended that the suit was maintainable and the 
claim as to future mesne profits not having been tried at all in 
the earlier suit, section 11 did not apply. The plaintiff could 
not in that suit claim any decree for pendente lite and future 
mesne profits as a matter of right, no cause of action having 
arisen for the same at the dite of the institution of that suit. It 
was entirely in the discretion of the court to grant or to refuse 
relief as to future mesne profits, Non-exeicise of the discretion 
in the plaintiff's favour would not take away his right to future 
mesne profits when they actually become due ; Ram Dayal 
v, Madan Mohan Lai (1) and Man MoJmn Sirkar v. The Secre- 
tary of State for India in Council (2), The lower court is of 
opinion that by reason of some change in arrangement and 
phraseology there had been a change in the law and the decisions 
under the old Code were no longer good law. This was not so. 
The language of sections 211 and 212 of the Old Code and order 
XX, rule 12, of the present Code was substantially the same, and 
the two sections in the Old Code had now been amalgamated into 
one. It was a well-settled principle of construction that the 
legislature was presumed to know not only the general 
principles of law but the construction which the courts had 
put upon particular Statutes, and where a section of an Act 
(1) (1899) X. If, R., 21 yUl' ( "m. (?) |is90} L U ft* 17 (Me., 968. 
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wluch had received a judicial construction was ic- enacted 
in the same words, such re enactment must he treated as 
a legislative recognition ol the construction ; Ex parte 
Campbell (1). It the Legislature had intended to overiule 
the unanimous decisions of all the High Couits on the point, 
it Mould have done so by the use ot dear and apt language and 
not indirectly and by mere implication. Under the present Code 
all matters and mquuies relating to mesne profits hereto bo 
dei ided m the suit itscll and could not lo relegated to the execu- 
tion department. In that view the letentiou of clauses (1 ) and 
(2) and the piou-o to section 244 of the Code of 18^2 hail become 
useless, and consequently no similar piovisions weio to bo found 
m section 47 of the present Code, ‘which had been ontnely recast, 
The mseition of the proviso to section 244 ot the old Cede under 
section 47 of the present Code, would have been eiitmly mean- 
ingless and out of place, and its omission thoiefore did not at all 
imply that a separate suit foi future profits not dealt w ith by the 
decree would no longer lie Reports of select committees were 
not admissible on questions of construction of statutes, and the 
lower court ought not to have referred to the report of 1903, 
But even if the report were looked at, it would favour the plain- 
tiff's argument. The report of 1903 referred to by the lower 
court was appended to a bill which contained an express clause 
purporting to change the law and to overrule the previous 
decisions, But that hill had been withdrawn and in the 
report to the bill which was subsequently intioduced and 
passed, there was no indication that any change in the law in 
that direction was ever contemplated, the lover com t had relied 
upon the decision of the Madias High Court m Ramaaami Iyer 
v. Sriramgaraja Iyengar (2) hut that case had been subsequently 
overruled by a Hull Bench of the Madras High Court ; 
Doraiewami Ayyar v. T. Subramamia Ayyar (3). 

The Hon'ble Sir Sundar Lai (with him Mr. A.E.Ryves), 
for the respondents, submitted that, if it were open to him, he 
was*prepared to argue that the case of Ram Dayal v, Madan 
(4) had been wrongly decided. But if that decision 
S tift, Aft,, TQ'S, ' (8J (1917) L L. B., 41 Mad., 188. 

feS&f 632. (4) (1899) I. ,L. B , 21 All., 425-. 
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was one by which the Court was bound, it was submitted that ma 
there had been a change m the law, and by the amalgamation of ‘j iCHAUMA ~ 
ol 1 sections 21 1 and 212 in one section in tie present Code tie Isha m Khan 

1 V 

Legislature had intended to place claims to all mesne piofits Muhammad 
(whether past or future) on an equal footing The cause of 
action for lecoveiy of immovable property and its i\nts and 
mesne profit was one and indivisible, and the pi tin* iff having 
once chumel mesne profits, c r uld not bring a f» e^h sub fur the 
same purpose On a proper construction oi order XX, rule 12, 
he could have inured foi a decree for futme me me profits. The 
omission of any pi ovision in the pi e^ent Codo corresponding to 
the proviso to section 244 of the old Code was most sigmfi >anti 
and indicated that Explanation V, appended to section 11 oi the 
present Code, w ould fully apply to the pi e^cm case. He referred 
to section 34 of the present Code, 

Pandit Kailjs Nath Kafjti, in reply, submitted that causes of 
action for recovery of immovable property and for its mesne 
profits were separate and distinct ; Nandan Singh v. Ganga 
Prasad \1). 

Rickards, O.J., and Banerji, J. This appeal arLes out of a 
suit for mebne profns. A previous suit had been brought in 
which possession of the bnd had been claimed, A ceunin sum 
was also claimed as mesne profits for the poiiod pnor to the 
institution of the suit. There was a fuither claim fox musae 
profits during the pendency o the suit and af er decree, Tne suit 
resulted in a decree for the pi lintxffs for possession of the land and 
also a decree for a portion of the amount claimed by the plaintiffs 
for mesne profits. The rest of the plaintiff's claim was dismissed. 

On referring to the judg unenf it is quite clear that the court 
never dealt or purported to deal with the mesne profits during 
the pendency of the suit or after decree. In the present suit 
mesne profits are claimed from the date of the institution of the 
si|it up to the dite of delivery of possession. The defence U that 
the decree in the previous puifc operxtes as res judicata, and reli- 
ance "is placed upon the provisions of section 11, Explanation V. 

Section 11 provides that u No court shall try any suit or issue in 
which the matter directly and substantially in issue has been 
(1) (1918) I, & ft, 85 AH,, 5X2 (51?)* 
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directly and substantially in is^ue in a former suit between the 
same pxrfcies . . in a court competent to try such subsequent 

suit,” Explanation V provides that “ Any relief claimed in the 
plaint which is not expressly granted by the decree shall for the 
purpose-, of this section be downed to have been refused/* This 
explanation corresponds exactly with Explanation III of 
section 1H of the old Code. Belimce is also placed upon 
the provisions of order II, rule 2, which provides that " Every 
suit shall include the whole of the <d im which the plaintiff 
is entitled to nuke in re^pext ol th * emse of action/* The 
contention on behalf of the defendants is that the court in 
the previous suit not having granted mesne profits during the 
pendency of the suit and from the date of the decree up to the 
date of delivery of possession must be deemed to have refused it. 
Further, the decree ought to be interpreted as having expressly 
dismissed the suit in respect of mesne profits save to the extent 
that mesne profits were granted. The very same question had 
frequently arisen in the High Courts in India before the coming 
into operation of the present Code of Civil Procedure. All the 
courts appear to have held that, notwithstanding the provisions 
of the old Code, a suit for mesne profits pendsnte lite and from 
the date of the decree to delivery of possession could be maintain- 
ed. This was expressly held in the case of Ram Vayal v. Madan 
Mohan Lai (1). In that case, just like the present, there had 
been in a previous suit a claim for mesne profits prior to the 
institution of the suit and also future mesne profits. Neverthe- 
less the court held that the subsequent suit for mesne profits from 
the date of the institution of the suit up to delivery of possession 
could be maintained when the court in the previous suit had not 
decided the right of plaintiff to these mesne profits We think 
that we are bound to follow this decision, unless it is shown that 
the Legislature, when enacting the present Code of Civil Proce- 
dure, altered the law. It is a recognized rule that where there 
have been decided cases before an Act is amended, if the amend- 
ments does not expressly show that the law as interpreted by the 
, decisions is altered, the rule laid down by the decisions, is to be 
.adhered to. 


11) (I89P) L L. B., §1 All,, 425, 
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We now propose to consider whether the provisions of the 
Code of Civil Procedure of 1908 altered the law in respect of the 
matter with which wa are dealing. Section 211 of the Code of 
Civil Procedure of 1882 provided that in a t{ suit for the recovery 
of possession of immovable property yielding rent or other profits 
the court may provide in the decree for the payment of rent or 
mesne profits in respect of such property from the institution of 
the suit until the delivery of possession to the party in whose 
favour the decree was made/' 

It is to be noted that in this section there is no reference to 
a claim in the plaint being made for mesne profits. Section 212 
provided that where the suit was a suit for “possession of immov- 
able property and for mesne profits which have accrued on the 
property during the period prior to the institution of the suit 
and the amount of such profits is disputed, the court may either 
determine the amount by the decree itself or may pass a decree 
for the property and direct an inquiry into the amount of mesne 
profits and dispose of the same on further orders/* 

The provisions of these two sections seem to have been amal- 
gamated in the provisions of order XX, rule 12, of the new Code. 
That order provides that “ where there is a suit for the recovery 
of possession of immovable property and for rent of mesne profits, 
the court may pass a decree (a) for possession of the property, 
(b) for the rent or mesne profits which have accrued on the 
property during the period prior to the institution of the suit or 
directing an inquiry as to such rent or mesne profits, and (<?) 
directing an inquiry as to the rent or mesne profits from the 
institution of the suit until (i) the delivery of possession to the 
decree-holder, (ii) the relinquishment of possession by the judge- 
ment-debtor with the notice to the decree-holder through the court, 
or (iii) the expiration of three years from the date of the decree 
whichever event firsu happens/' Clause (2) of this rule provides 
“ where an inquiry is directed under clause (b) or clause (c) a final 
decree in respect of the rent or mesne profits shall be passed in 
accordance with the result of the inquiry/' 

Under the old Code the practice was that, excepting those 
cases in which the court had actually found a certain amount due 
for mesne profits, the court executing’the decree used to be called 
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upon to mike an inquiry and to ascertain in execution the amount 
ot mo^ne profits, whether they were mesne profits which had 
acciiiod p' inr to the institution of the suit or mesne profits which 
had .ion ued between thit date and the delivery of possession 
Tt e authority to make this inquiry was confeired on the court 
executing the decree by section 24-4 of the Code of Civil Proce- 
dure of 1882, to which we sha 1 presently iefer It would seem, 
therefore, that the only substantial change that has been made in 
the law h th t it is tho court which heais the suit which is to 
ascertain the mesne profits, whether iho-e mesne profits be mebue 
profits which accrued bcfoie the institution of the suit or after- 
wards up to date of delivery of possession, and it is this court 
which is to make the fm d decree for me me profits which has to 
be executed by the C'uirt executing the decree We do not think 
that any significance is to be attached to the fact that in section 
211 of the old Code there is no reference to a claim for mebtie 
profits or to the fact that order XX, rule 12, purports to deal with 
suits in which mesne profits are claimed. Section 244 of the old 
Code dealt with certain matters which were to be determined by 
the court executing the decree and not by a separate suit, and 
amongst other questions the very first mentioned were questions 
regarding the amount of any mesne profits as to which the decree 
had directed an inquiry. There is a proviso at the end of the 
section in the following words ^ Nothing in this section shall 
be deemed to bar a separate suit for mesne profits accruing 
between the institution of the first suit and the execution of the 
decree therein where such profits are not dealt with by such 
decree.** The corresponding section of the Code of 1908 is 
section 47 In this section reference to all questions of mesne 
profits is omitted and the proviso which we have quoted from 
section 244 is also omitted. The argument is that this last 
mentioned omission is most significant and that it demonstrates the 
intention of the Legislature, that suits for the recovery of mesne 
profits after a previous suit for possession cannot be maintained. 
A little consideration shows that this argument is not so forcible 
as might appear at first sight. The proviso M section 244 of 
#4^1^ Code seems to have presumed that there was nothing in 

which would prevent a seeopd suit for mesne profits, 

"I ' v 



ALLAHABAD SERIES. 


299 


VOL* XL,] 

but thal it might be contended that the provisions of section 244 
would preclude a second suit, and accordingly the words of the pro- 
viso are not that nothing “ in the Code ” shall be deemed to bar a 
sep irate suit for mesne profits, but that nothing “ in the section ” 
shall be deemed to bar such a suit. It becomes apparent that the 
retention of this proviso in the new Code would have been altoge- 
ther meaningless and out of place, because in section 47 of the new 
Code there is no reference to inquiries as to mesne profits at 
all, and order XX, rule 12, to which we have already referred, 
expressly takes away the jurisdiction of the court executing the 
decree to make any inquiry in respect of mesne profits. The learn- 
ed Judge in the court below has referred to the report of the select 
committee on the provisions of the contemplated amendment of 
the Code of Civil Procedure* If it were permissible to consider 
the leport at all, the inference would seem to be rather against the 
respondents than in their favour. The quotation had reference to a 
Bill which was subsequently withdrawn. In this Bill there was a 
provision which would have made it quite clear that a second suit 
tor me^ne profits could not be maintained. This provision does not 
find a place in the measure whi Ji was actually enacted. If any 
legitimate inference could be drawn at all, it would s< em as if the 
Legislature, knowing well the course of decisions in the Courts in 
India had come to exclusion that ic was best to maintain the 
rule of law as established by the cases. In this connection it may 
not be altogether out of place to suggest that there Hre.soire prac- 
tical difficulties in the way of ascertaining mesne profits pendente 
l if e and particularly future mesne profits in the original suit* 
Where there are more defendants than one, their liability m%y 
not be altogether the same, and the final ascertainment of the 
amount due for mesne profits from the date of the decree to the 
time of delivery of possession can nover be undo unLil possession, 
is actually taken by relinquishment on the part of the defendants 
or through the court. We may mention here that the question 
recently arose in the Madras High Court in the case of Dor ai~ 
swami Ayyar v, T. 8ubra?nania Ayyar (1), in which the majori- 
ty of a Pull Bench of that Court were of opinion that, notwith- 
standing the provisions of the new Code, a suit for mesne profits 
Ike the present could be maintained, 

(X) pGW) I* Jj» B., 41 Hact., 188. 
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We allow the appeal, set aside the decree of court below and 
remand the case to that court with directions to re-admit the 
suit in its original number and to proceed to hear and det 31 mine 
the same according to law. The appellants will have their costs 
of this appeal. Other costs will follow the event. 

Appeal decreed and cause remanded . 


Before Mr . Justice Pi ggott and Mr. Justice WaUh, 

JAGARDEO SINGH (Defendant) v ALX BAMMAD and othees 
(Pdaiotffs) # 

Ad (Local ) Wo 11 of 1901 (Agia Tenancy Act), section 84— Beeson occupying 
land without consent of landlord— By ectment — Won-occupancy tenant 
^—Usufructuary mortgagee entitled to possession* 

The plaintiffs waie the usufructuary mortgagees entitled to possession o £ 
the mortgaged property. The defendant having acquired a part of the equity 
of redemption asserted a right to the possession of some of the sir lands 
comprised in the mortgage without tendering the mortgage money, and 
somehow managed to get into possession of certain plots. 

Held> that section 84 of the Agra Tenancy Act, 1901, applied, and the 
defendant could be regarded as a person in possession of land without the 
consent of the landlord and ejected as if he were a non-occupancy tenant, 
Bath v. Waubat Smgh ( 1 ) followed. 

Under a usufructuary morfcgage'executed before the present 
Tenancy Act came into force the plaintiffs were in possession of 
certain plots of sir land as mortgagees. The defendant 
acquired a share in the mahal in which the plots were situate 
and thus became the owner of a portion of the equity 
of redemption. Subsequently the defendant took possession of 
some of the plots of sir land. The plaintiffs sued in the Revenue 
Court for ejectment of the defendant as a non-occupancy 
tenant. The defendant pleaded that there was no contract of tenancy 
between the parties and that he was in proprietary possession as 
a co-sharer in the mahal. The Revenue Court, acting under 
section 199 (1) (a) of the Tenancy Act, referred the defendant to 
the Civil Court, The final decision of the Civil Court was to the 
effect that these* plaintiffs were entitled to exclusive possession 
of the plots as usufructuary mortgagees, and that the defendant 

# Second Appeal No. 118 of 1915, from a decree of Durga Bats losbl, 
Jud ^ ot &ated the 9feh of December, 1914, confirming a 

1 GovinI Afcma Bam Dbandi, Assistant Collector* first class of 

4 dated the 18th of July, 1914. 
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by becoming a co-sharer in the mahal had acquired a share in 
tihe equity of redemption. Following this decision the Assistant 
Collector decreed the ejectment suit on the ground that the 
status of the defendant could only be deemed to he t hat of a 
non-occupancy tenant. The defendant appealed to the Com- 
missioner, who held that a question of proprietary title was still 
in issue between the parties and that the appeal lay to the District 
Judge, The defendant then appealed to the District Judge, \\ ho 
held that no such question was any longer open between the 
parties, as it had been finally determined by the Civil Court, and 
that the appeal therefore did not lie to him Against this decision 
the defendant appealed to High Court. After some of the facts 
stated above had been found upon a remand by the single Judge 
who first heird the appeal, the cise was referred by him to a 
Division Bench. 

Maulvi Iqbal Ahmad, for the appellant : — 

The District Judge was wrong m holding that the appeal did 
not lie to him. The finding of the Assistant Collector that the 
defendant was a non-occupancy tenant of the plaintiffs was 
challenged in the appeal on the ground that the defendant was 
a proprietor and nobody’s tenant. So, a question of proprietary 
title was still a matter in issue in the appeal, and under section 
177(e) of the Tenancy Act the appeal lay to the District Judge 
The plaintiffs came to the Revenue Court on the allegation 
that the defendant was their tenant. Upon the facts ascertained, 
the defendant is not their tenant. Taking it that he is a 
trespasser without title, the plaintiffs cannot iu this suit turn 
round and claim to eject him as a trespasser. The Revenue 
Court cannot entei tain a suit to eject a mere trespasser. The 
plaintiffs came to court with wrong allegations and they have 
themselves to thank if alter a protracted trial they find 
that the suit must be dismissed. If in the present case the 
suit were decreed on the ground that the defendant was 
a trespasser, the result would be that zamiLdars need 
never go to the Civil Court to eject trespassers pure and 
simple; they would sue in the Revenue Court on an 
allegation of tenancy, and when the allegation was found against 
them, would claim a decree on the ground that the defendant was 


1P18 


Jagardeo 

Singh 

V 

Ali I-Iamm ad 



302 


[VOL. XL. 


THE INDIAN LAW REPORTS, 

1918 a trespasser. The junction of the Civil Court would thereby 

be effectively ousted. It is significant that the court lee payable 

for a suit under section 58 of the Tenancy Act is different from 

jtoHSooD that for a suit in the Civil Court tor ejectment of a trespasser. 

In the case of Bafmalcund v. Dalu (0 the suit was instituted in 
a court which could pioperly pass a decree for ejectment on the 
facts as found. The difficulty in the present case is that the 
Revenue Court was not the proper court to eject a mere trespasser ; 
the suit should have been la ought in the Civil Couit. Seciions 

196 and 197 of the Tmamy Act apply only to cases in which the 
appeal 'would m any event he to the Dislnct Judge, although the 
sui was instituted in the wrong court. Theyaie not applicable 
h-ic, for an appeal trom a suit unde- section 58 of the Tenancy 
Act oidinarily lies to the Commissioner; Bechu Baku v. 
Nandmiu Das( 2), 

Mi. S . M. Yumf Hasan, for the respondents:— 

On the facts found it is clear that the defendant has no right 
to remain in possession of th n plots in dispute. Apart from 
technicalities, that is the real question between the paities, 
namely, whether the defendant should be ejected, and that has to 
he determined 1 y the Court now. The defendant is a mere tres- 
passer, and the Civil Court has an ini erent jurisdiction, notwilh- 
stanhng technicalities and formal defects, if any, in the suit as 
instituted, to piss a decree for ejectment in accordance wi h the 
rights of the parties. Sections 151 and 153 of the Code of Civil 
Pi o.edure are intended to me. t the requiiements of a case like 
the piesent, and give very wide powers. If the court now 
decreed the defendant's ejectment, he eoul i h- ve no ground for 
saying that he had been taken by surprise or been piejudi'ed in 
any way. For, in the civil suit between the parlies, which was 
instituted in accoi dance with section 199 (1) (a) of the Tenancy 
Act, tie defendant had an ample opportunity of raising all the 
pleas which he could possi >ly have raised by way of defence if the 
plaintiffs had originally sued for ejectment in the Civil Court. 
Technically, also, there is nothing i gainst the passing of a decree 
for ejectment in the present suit as brought. It has been held that 
the .provisions of section 34 of the Tenancy Act point to the 
\ ■! ' U icM IftOSj L L. 1 M* AH, 408. (2) (1914) 12 A. L, J., 90S. 
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conclusion that; a trespasser who is in cultivate* y occupation of 
land without 1*1 le consent of the zamindar can be ejected by the 
Revenue Court as a non-occupancy tenant; Balii v, Naubat 
Singh (1), 

Maulvi Iqbal Ahmad , in reply 

Sections 151 and 153 of the Code of Civil Pioeedure do not 
apply to suits instituted m the Revenue Courts ; vide section 
193 of the Tenancy Act, Tae case relied on by the respondents 
was not correctly decided. Section 34 finds a place in Chapter 
IV of the Tenancy Act, which chapter deals only with u deter- 
mination, etc ” of rent; there is no corresponding provision in 
chapter V, which is the chapter dealing with ejectment by the 
Revenue Courts, That shows that the Legislature intended that, 
though a trespasser could be sued in the Revenue Court for rent 
he could not be ejected by that court. Sections 57 and 58 of the 
Tenancy Act are exhaustive of the grounds on which a person can 
be ejected by the Revenue Court, and a trespasser does not come 
within those sections. The latter portion of section 34 emphasizes 
that a trespasser does not become a tenant until he pays rent. 
The Full Bench case of Nandan Singh v. Oanga Prasad (2) 
considered the provisions of section 34 and doubted whether the 
Revenue Court could eject unless the relationship of landlord 
and tenant existed between the parties. 

Piggott, J. : — These are four connected appeals which have 
com > before us under the following circumstances 

The plaintiffs instituted, in the court of the Assistant Col- 
lector, Azamgarh, four suits, for the ejectment of the defendant 
from certain specified plots of land, in each case with the allega- 
tion that they themselves v ere mortgagees in possession of the 
proprietary rights over the said plots, and the defendant was 
a non-occupancy tenant of the same. The defendant replied 
that there was no contract of tenancy between himself and 
the plaintiffs ; that his possession was proprietary in its nature 
and that he was in possession as of right, because he was a 
co-sharer in the proprietary rights of the particular sub-division 
of a mahal to which the land in suit appertained. On this the 
learned Assistant Collector took action under section 199 of 

Act II of 1901, requiring the defendant to file a suit in the 
** ft) 9A JX jr*m: (2 (1918) X. li &, m AIL, 512. 
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Civil Court for the determination of the question of title in issue 
between himself and the plaintiffs. J he couit of first instance 
determined the question in Javour of the present defendant, who 
nas, of course, the plaintiff in the Civil Court. On appeal, 
however, this decision was reversed. The controversy in this 
case has been very largely as to the meaning and effect of the 
appellate court’s decision m this litigation. The decision, fairly 
considered, amounts to this, that the plaintiffs respondents (the 
defendants in the Civil Court) held a usufructuary mortgage in 
respect of the plots of land in suit and were entitled to the 
exclusive possession of the same as such moitgagees; but the 
present defendant had acquired a share in the proprietary rights, 
that is to say, in the equity of redemption, in lespect of the mort- 
gage held by the opposite party. The case came again before the 
Assistant Collector, who was hound to dispose ol the ejectment 
suit then pending before him in accordance with the final decision 
of the Civil Court He passed a brief order to the effect that 
in view of the decision ot the Civil Court, the defendant could 
only be regarded as m possession of the land in suit a-, a sub- 
tenant, that is to say, a non-occupancy tenant (the laud in question 
being sir land) Irom the plaintiffs. He ordered the defendant 
to be ejected accordingly The defendant filed an appeal in 
the Commissioner’s court, who refused to entertain it, holding 
that a question of proprietary title was still in issue as between 
the parties. The defendant then went before the District Judge 
in appeal, who dismissed the appeal, holding that the question of 
proprietary title, originally in issue, had been finally and com- 
pletely disposed of in the suit already referred to, and that thei e 
was no question left for determination m the case which uas 
not exclusively cognizable by the Revenue Courts, Against 
this decision four second appeals have been filed. When the 
case .originally came up for hearing, the facts vi ere not as clear 
as they are now, and an order was passed directing the Distiict 
Judge to entertain the defendant’s appeal and to determine 
oertain issues of fact. 

f We have now before us the findings arrived at by the District 
iWp , pD issues remanded, and as a matter of fact his findings 
! ifeM on admissions made by the parties, The mortgage undffc 



VOL, XL,] 


ALLAHABAD SERIES. 


305 


which she present plaintiffs respondents now hold, and have been 
holding since 1902, was a mortgage of the specific plots of sir ~ j AGAEI)E0 ' " 
land which are now in suit. The mortgage itself had been con- Singh 
tracted prior to the passing of the present Tenancy Act; so no AuHammad 
question of ex-proprietary rights arises, On the terms of the 
mortgage, the plaintiffs, as transferees of the mortgagee rights, 
were entitled from 1902 and onwards to actual possession and 
enjoyment in respect of the land in suit. 

The defendant, having acquired a part of the equity of 
redemption, asserted a right to take possession of some of the 
airlands, without tendering the mortgage money. In prosecu- 
tion of this claim he somehow succeeded in obtaining possession 
of the plots of land now in suit. The question specifically raised 
by these appeals is whether the learned District Judge was 
right or wrong in holding that no appeal lay to his court, I 
should be prepared to hold that that decision was correct, but 
the matter has now gone somewhat further. After the order 
of remand and the ascertainment of the facts, the real question 
before us is whether the Assistant Collector was right in order- 
ing ejectment of the appellant. On the principles laid down 
by a learned Judge of this Court in Batti v Naubat Singh (1), 
the Assistant Collector was clearly right. It has been suggested, 
on the other side, that this decision was doubted in a Full Bench 
decision of this Court, in the later case of Randan Singh v. 

Qanga Prasad (2) (See specially the remarks at page 516). As 
a matter of fact the decision reported in 9 A. L, J,, page 771, 
was not specifically considered or in terms overruled, though it is 
open for the appellant to contend that the remarks of the learned 
Chief Justice, when delivering the judgement of the Full Bench 
suggest that he was not prepared to accept the correctness of 
that ruling. We find, however, that the principle laid down in 

Bailie* Naubat Singh (1) has been in substance accepted and 

followed by the Revenue Court since that decision was pro- 
nounced. Reference may be made to the notes by Mr. M. L. 

Agarwala in his valuable commentary on the N.-W. P. Tenancy 
Act, fifth edition, at pages 40 et seqq» of that edition. More- 
over, there is a decision of the Board of Revenue, Champa 
(1) (19X2) 9 A, &* m* (2) (19X3) I. L> 95 All, 518 (516), 
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Knar v. Pali Ram (1), which deals with the position of a 
squatter occupying agricultural land for cultivating purposes, 
and which adopts the principle of the case of II alii v Naubat 
Singh (2) to its fullest extent, In this state of authorities I 
should be prepared personally to stand by the reported decisions 
directly bearing on the question befoie us. Moreover, I think 
that, there being nothing in favom of the defendant on the 
merits, it is not incumbent on us to go out of our way to insist 
upon any legal technicalities for the sake of enabling the defen- 
dant to prolong this litigation. The decision m the case of 
Champa Kuar v. Pah Ram (1) is by the Senior Member 
of the present Board oi Revenue ; and it is quite clear that if 
the defendant had got what he asked for, namely, a re considera- 
tion of the Assistant Collector's ordei by the higher Re\enue 
Courts, the result would have been to affiim his ejectment. 

So far as the Civil Courts are concerned they have already 
decided in favour of the plaintiffs respondents, and, if the present 
matter could rightly be taken cognmnce of by the Civil Courts, 
they could nofhave come to a different decibion from that arrived 
at by the Assistant Collector. 

The defendant's possession is wholly unlawful, and the order 
of ejectment a proper order on the merits. There are thus 
abundant reasons for dismissing these appeals. 

Walsh, J — I agree. Particularly I accept the cases of Balli 
v. Naubat (2) and Champa Kuar v Pah R m (0 as the 
correct expression of the law. 1 am not satisfied tin tin 
Nandan Singh v. Canga Prabad (3) the Full Bench int nded 
to dissent from the case of Balli v. Naubat (2i, which was lelied 
on by the appellant, who sueceedel ; but I think the didum at 
the foot of page 515 in 85 All , requires further considora ion. 
Apparently the Chief Justice thought that section 84 of Act II 
of 1901 could be made to work so long as the person was occupy- 
ing the land “ without permission *' of the landlord. The words 
in the section are not without permission.*’ I am satisfied 


that the words “a person occupying land without the consent of 
landlord mean one who enters into occupation without 

Q£ without any previous arrangement with b mu 
\ 70. (2) (1912] 9 A. L J . 771, 

■¥ war'll * Tin «« l v* 
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Two reasons seemed to me very strong to show this, If section 
34 can be wnked only against a person who having entered as 
a trespassei continues in possession “ wi hout pemiission of 
the landlord, it is difficult to see how the landloxd is to get lent 
from a person who rem ins in possession with his permission. 
Secondly, ^ucn a person is said by the section not to be deemed to 
hold the laud within the meaning of section 11 of the Agra 
Tenancy Acu until he begins to piy rent. Section 11 deals only 
with tenants, and, I cannot see how sudi a person could be deemed 
to be a tenant withi i se tion 11 so as to make it necessary for 
the Legislature to exclude him from the operation of section 11 
unless he was occupying with the permission of the landlord 
I think this consideration lends additional weight to the view of 
Sir Georoe Knox and of the Senior Member of the Board and 
I agree with my learned brother that the defendant is liable to 
be ejected by the Be venue Couits. 

By the Court We dismiss this appeal with costs. 

Appeal dismissed * 


RE VISIONAL CRIMINAL, 


Before Mr. Justice Biggoti and Mi. Justice Walsh. 

EMPEROR o. RAM DAS * 

Gnnunal P oceduie Code , section 350— JProcedu e~"Jun$dictton-~Magtsttate 
cea*mg to home jurisdiction by reason of the tiansfei of ji case pending 
befo e him to another ooa> t— Evidence not necessarily to be ?e heard 

Section 350 of the Gimuml Piooeduro Code applies as muoh fco cases in 
which a Magistrate ceases to exercise jurisdiction so far as the particular case 
in question is concerned by reason of Its transfer to another court as to cases an 
which the Magistrate ceases to exercise junsdicfcion by roason of his own death 
oi transfer to another post. 

Mohesh Chandra Saha v. Empmor (1) 9 Kudrutullu v Empeioi (2) and 
Palantandy Gomdanv Em^e, o, p3) followed, 

The facts of this case \tere as follows 

Ona Ram Das was charged with an offence under section 323, 
Indian Penal Code, and tiled by an Honorary Magistrate exerci- 
sing second class poweis After the whole of the prosecution 

— — — 

* Criminal BoforoncSe No 977 of 1917> 

(1) (1908) I,*L By 85 Calc., 457, (2) (1912) I. Jj, B., 89 Oslo , 781. 

(3) (1908) I. Ei. B., 92 Mad., 218. 
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evidence and a portion of the defence evidence had been recorded, 
Earn Das applied to the District Magistrate to have the case 
transferred to some other court, and gave an undertaking that 
he whould not ask for the re-hearing of the entire evidence d& 
novo, but would be satisfied if the court to which the case might be 
transferred proceeded to hear the rest of the defence evidence 
uiid to pronounce judgement on the whole of the record before it* 
The District Magistrate transferred the case to the court of a 
Deputy Magistrate of the First Class and directed him to proceed 
with the tiial from the stage to which it had reached in the court 
of the Honorary Magistrate. Ram Das abided by his undertaking; 
and the Deputy Magistrate, after taking the remaining evidence 
for the defence, convicted Ram Das under section 823, Indian 
Penal Code, and sentenced him to one month's rigorous imprison- 
ment. The Sessions Judge before whom the matter came in 
revision, referred the case to the High Court under section 488, 
Criminal Procedure Oode, with a recommendation that the 
conviction be quashed as illegal. 

Babu Piari Lai Banerji , (with him Babu Krishnarao 
Narain Laghate , Munshi Janki Prasad and Munshi Kamla 
Kant Varma) for the applicant :~ 

It is a welbrecognized principle of Criminal law that a Judge 
or Magistrate can convict only on evidence heard by himself. 
Except in so far as this principle is modified by Statute, a judge 
or magistrate Las no jurisdiction to act upon evidence a part of 
which only has been recorded by himself and another part by 
another officer. And, except where the law expressly sanctions 
waiver, no consent or undertaking given by the accused in respect 
of an illegal procedure can confer jurisdiction; his rights are not 
lost by reason of his consent ; King- Emperor v. Sakharam 
Pandurang (I), The Deputy Legal Remembrancer etc .* v. 
Upendru Kumar Ghose (2). The only modification of the principle 
mentioned above is to be found in section 350 of the Oode of 
Criminal Procedure, and the question is as to the true scope of 
that section. That section applies only to cases where there is a 
change in the personnel of the court, or forum, which remains the 
► 5 it does not apply where a case is transferred from one 

26 Bo 60. (2} (1906) 12 0. W. N , 140. 
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court to another. If the case itself remains where it was, but the 19X8 
individual Magistrate ?s succeeded by another incumbent of the Bmpeeob 

same post, section 350 applies. But if the Magistrates remain 
where they were, and the case itself is removed from one court to 
another, the section does not apply. This construction of the 
section was accepted m the following cases ; Queen-Empress 
Radhe X\ Queen* Empress v. Angnu (2 , Queen- Empress v. 

Baslm • Khan (%) and The Deputy Legal Remembrancer etc,, v. 

Upendra Kumar Ghose (4). A different view was taken in the 
recent case of King- Emperor v. Nanhua (5 b That ease, 
however, as well as one of the eases which it followed, namely 
Palaniandy Goundan v. Emperor (6b w T ere distinguishable on 
the ground that there the proceedings in respect of which the 
question arose were only preliminary inquiries and not regular 
trials. The decisions in those cases not only recognized, but were 
influenced by, that distinction. In the case of an “ inquiry ” no 
consideration of possible prejudice to the accused can arise* and 
the matter stands on an entirely different footing from that of a 
trial. The cases of Mohesh Chandra Saha v Emperor (7) and 
Kudrutulla v. Emperor (8) are at variance with the former case, 
already cited, in 12 0. W. N., 140, In the second of these cases, 
the cross-examination of the witnesses for the prosecution, as well 
as the whole of the evidence for the defence, were heard by the 
Magistrate who convicted the accused ; so s there could be no 
prejudice. In the present case the question of prejudice may 
fairly be said to arise. The order of transfer required the Magis- 
trate to whose court the case was transferred to hear the 
remaining witnesses for the defence, without giving him any 
option to re-hear the witnesses who had been heard by the other 
Magistrate, 1 here was no room left for the accused to exercise 
his privilege if he wanted to , and the discretion of the Magis- 
trate was absolutely fettered. There was only the * anticipatory 1 
consent which had been given by the accused before his right of 
option had even accrued, A plea was also taken as to the severity 
of the sentence, 

(X) (IBS^J I.L.B, 12 All., 66, (5) (1914) I. L.B, 86 AIL, 315* 

(2) Weekly Holes, 1889, p., ISO. (6) (1908) I I*. 82 Mad,, 218. 

(S) (1892) I. L. K., 14 All, 848, (7) (1908) I. L, R., 35 Qalo., 457. 

(4| (1908) 12 140, (S) (1912) I. L, R, 89 Gate., 78X 
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Pandit Unia Shankar Bajpai, for the opposite party, was not 
called upon, 

Piggoit, J, — The case before us is a reference by the learned 
Sessions Judge of Ghazipur, recommending that the conviction of 
one Ram Das on a chaige under section 823 of the Indian Penal 
Code and the sentence of rigorous imprisonment for one month 
passed on him be set aside, on the ground that the trial in the 
Magistrate’s court was vitiated by illegality. It appears that the 
complaint fled ag inst Ram Das was referred f<jr trial to the court 
of an Honorary Magistrate, exercising the powers of a Magistrate 


of the second class. Tins court recorded the whole of the 
evrdenee for the prosecution and a portion of the evidence for the 
defence. When it had reached tbio stage, Ram Das applied to 
the District Magistrate to have the case transferred to some other 
court. He gave an undertaking that, in the event of such 
transfer, he would not ask the court to which the transfer was 
made to re-hear the entire evidence de novo, but would be 
satisfied if that, court proceeded to call and examine the remainder 
of the deft me witnesses and pronounce judgement on the 
materials then before it. The case was then transferred by the 
District Magistrate to the court of a stipendiary Magistrate of the 
first class. Ram Das made no attempt to evade the undertaking 
which he had given to the District Magistrate ; that is to say, he 
did not demand that the witnesses, or any of them, who had been 
already examined by the original trial court shou'dbe re-summon- 
ed and re-heard. The first class Magistrate accordingly heard 
and examined the remainder of the defence witnesses named on 
'behalf of Ram Das, convicted him on the charge as framed under 
section 323 of the Indian Penal Code and sentenced him to 
rigorous imprisonment for one month. The leirned Sessions 
Judge has referred the case to this Court on the ground 
that the provisions of section 350 of the Criminal Procedure Code 
domot apply to cases which are transferred from one court to 
another, and that the first class Magistrate on receiving this case 
for trial was bound to commence the triable novo by the examina- 
ixop of all the prosecution witnesses. There is authority for this 
reposition in one single case of this Court, Qwtift-TMprw 

i , 
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v, Angnu ( 1 ). That case was decided by a single Judge upon a 
reference by a Sessions Judge. The ease was not argued, and the 
judgement is of the biiefest, We can only take it that in the 
opinion of the learned Judge of thh> Court who disposed of that 
reference the provisions of se Hon 350 of the Criminal Procedure 
Code were not intended to apply to eases of transfer. There was 
a suggestion in the referring older m that case that the accused 
had bien prejudiced by the course adopted. Apparently there 
had been some complaint on his part against the manner in which 
the evidence had been recorded by the original trial court. We 
do not know how far the learned Judge of this Court was affected 
by this consideration in passing the order which he did. The 
learned Sessions Judge has referred to another decision of this 
Court, Queen- Empress v, Bashir Khan (2). He is entitled to 
rely upon the opinion, expressed by the learned Judge who dispo- 
sed of this case, by way of obiter dictum; but the actual point 
for decision was different. On the facts of that case, even 
assuming that the provisions of section 350, Criminal Procedure 
Code, did apply, those provisions had been contravened and the 
order quashing the proceeding* was obviously light on this ground 
alone. In a recent case. Emperor v Kanhua (i), one of us has 
committed himself to a contrary view. Some stress was laid in 
deciding that case on the fact that the proceedings transferred 
from one court to another were only an inquiry preliminary to 
commitment, and no doubt the question of possible prejudice to the 
accused person would require to be more carefully consilered m 
the case of the transfer of a trial than in the case of an inquiry 
'preliminary to commitment. At the same time it is quite clear 
that either the provisions of section 330, Criminal Procedure 
Code, do not apply at all to case| of transfer, or they apply to 
trials just as much as to preliminary inquiries. This decision is 
based on certain recent pionouneements of the Calcuttaand Madras 
High Courts. It is sufficient to icfer to the case^ of Mohesh Chandra 
Saha v. Emperor (4), KudrutvJla v. Emperor (5) and Falani * 
andy Ooundan v. Emperor (8). The last of these cases was also 
a case of an inquiry preliminary to commitment ; but in this case, 

(1) Weekly Hofces, 1889, p. 130 (4) (1908) I. Jj. R,, 85 Calc., 457, 

(2) (1892) I L, R. 14 All, 846, (5j (19 12) I L 89 Gala-, 78l. 

(8) (1914) I L R„ 36 All , 315. <G) (1908) I. L. R., 32 Mad., 218, 
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as well as in the two Calcutta cases, the principle was most 
- clearly affirmed that section 350 of the Criminal Procedure Code 
applied as much to cases in which a Magistrate ceases to exercise 
jurisdiction so far as the particular case in question concerned, 
by reason of its transfer to another court, as to cases in which the 
Magistrate ceases to exercise jurisdiction by reason of his own 
death or transfer to another post. It has been shown to us that 
the two Calcutta cases are not entirely consistent with certain 
prior decisions of that Court, but they do represent the latest 
views of that Court on the question for determination before us. 
On the wording of the section itself it seems impossible to deny 
that the words used are wide enough to cover cases of transfer, as 
well as those eases in which the court remains the same, but the 
person of the presiding officer is changed. As the learned Judges 
of the Madras High Court have pointed out, the words u ceases to 
exercise jurisdiction therein ” must be given their appropriate 
meaning : and certainly a Magistrate who takes cognizance of a 
case on the passing of an order of transfer by a competent court 
has jurisdiction ** therein , ” that is to say, in the said case, by 
reason of the order of transfer. 

On the ground of public convenience there seems to be np good 
reason why the words of the section should not receive a liberal 
interpretation, provided such interpretation is not inconsistent 
with the words themselves. 

It seems to us that there is no good reason why the practice of 
this Court should not be brought into conformity with that of the 
High Courts of Calcutta and Madras, and we are prepared to hold 
that the provisions of section 350, Criminal Procedure Code, do 
apply under the circumstances to the case now before us t 

It has been further suggested that we ought to interfere on the 
ground that Earn Das was prejudiced in his defence by the form of 
the order of transfer passed by the District Magistrate. The 
learned District Magistrate would, have been better advised if he 
had contented himself with calling attention to the fact that his 
order was made largely on an undertaking by Ram Das that he 
would not claim his right to have all the witnesses re-summoned 
5 W* re-heard. He went a little further than this, and by his order 
’• prpo^d ^direct the first class Magistrate to whose 
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court he transferred the case to proceed with the trial from the 
stage which it had reached in the court of the Honorary Magis- 
trate. If the applicant Bam Das had come before the first class 
Magistrate and had repudiated the undertaking which he had 
given to the District Magistrate, had offered some explanation of 
his conduct in doing so* and had definitely claimed the right 
conferred by proviso (a) of clause (1) of section 350 of the 
Criminal Procedure Code, it may well be that other considerations 
would arise. Certainly, the Magistrate who decided this case 
could not be bound in his judicial capacity by any direction in the 
order of transfer. It would have been his duty to consider the 
application and give such effect to it as he thought just and lawful. 
The fact remains, however, that Ram Das did not demand that 
any of the witnesses should be re-summoned and re-heard* 
Proviso (a) to clause (1) of section 350 of the Criminal Procedure 
Code has no application to the facts before us and cannot be 
relied on in support of the application. 

Something has been said as regards the severity of the sentence, 
This point was not taken in the application to the Sessions Judge 
and we are not prepared to interfere on this ground, as the judge- 
ment convicting Ram Das seems'to be a just and a proper one. 
We decline to accept tbe reference and order the record to be 
returned, the conviction and sentence to stand If Ram Das has 
been released pending this reference he must surrender to his 
bail and undergo the unexpired portion of his sentence. 

Walsh, J.—I entirely agree- Apart from authority, I think 
the section is clear and too strong for the argument of the 
applicant in this case. Criticism has been inside upon the 
construction of the section, but it seems to me a simple and 
compendious statement to cover all cases thus—" Whenever any 
Magistrate ceases to exercise jurisdiction in a case and he is 
succeeded by another Magistrate having such jurisdiction, ” (that 
may occur by death, promotion, retirement or transfer by a 
superior authority) u the Magistrate so succeeding may act on 
the materials already before him.** 

Lest it should be supposed that the accused is caught by a 
strict application of the technical provisions of the Statute, I want 
to draw attention to one or two matters* to which my brother 
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has not) referred. The appellant asks for reduction of sentence, 
on the ground that it was too severe. He called a number of 
witnesses to allege that lie was not there at all and on the other 
hand, he brought a cross charge against a prosecution witness for 
assaulting him at the place in question. Under these circums- 
tances, having a reasonable apprehension that he was going to be 
convicted, he applied for transfer. In my judgement the accused, 
Bam Das, got a very favourable order out of the District 
Magistrate, and he is the one person who has no right to complain. 
I should want to hear considerable argument before deciding that 
tinder such circumstances in acting upon the evidence already 
records 1 the MagLtrite committed any irregularity which could 
not be cured by section <~37 in the absence of circumstances 
showing a failure of justice. I entirely agree with my learned 
brother in the order that this reference must be rejected. 

Reference rejected, 

APPELLATE CIVIL. 


Before Mr* Justice Figgott and Mr* Justice Walsh . 

KALLU (Plaintiff 1 * v , S1TAL (Dfendant)^ 

Act {Local) So, II of 190 j {Agra Tenancy’ Ac t), section 20 —'Occupancy tenancy 
acquired hy a member of joint Hindu family — FioJHs thrown into common 
stock -^Member of joint family other than the tenant allowed to cultivate. 
A special Statute like the Agia Tenancy Act can and dees modify the opera- 
tion of the ordinaiy Hindu Law in certain matters. 

Where a zamir.dar admitted as an oecupnncy tenant a person who was a 
member of a joint Hindu family it was held that such tenant did not, by 
throwing the profits derived from this land into the common stock of the joint 
family, etnas the tommy to bieomi pa-c of the joint family property nor did 
he, by allowing another number cf the joint family to cultivate specific plots 
forming parts of the holding, effect anything more than the creation of a 
sub-tenancy in favour of such number. 

This was a suit for a d ok ration of right to joint possession 
of certain occupancy holdings. 

The facts of the case are shortly as follows :~-The plaintiffs 
father, Gang, i, and tin defendant's father, Matola, were first 
cousins. The holding in suit was acquired by Matola in his own 

•Second Appeal No. 41f ol 1910, from a decree of Austin Kendall, District 
Judge of Qawn pore, dated the 10 th of Deo inter, 1!H5, reversing la decree of 
Mubamma Juavid, Mmsif of Fafcahpur, dal id the 21st of August, 1315, 
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name under a lease from the zamiudir in 1804, Ever since, the 
name of Matola, and on his death the name of the defendant, had 
been recorded in the revenue papers as the occupancy tenant of 
the holding. The plaintiff’s name was 1 occult d as a sub-tenant in 
respect of half of the holding on a r nt which was precisely half of 
that payable to the zimindar, The defendant sued the plaintiff in 
the Revenue Court for ejectment as asuVit mint On the plaintiffs 
pleading that he was not a sub-tenant, but was an occupancy tenant 
in his own right, the Revenue Court referred the plaintiff to the 
Civil Court under section 199 of the Tenancy Act. Thu plaintiff 
thereupon brought the present suit fora declaration that he was 
joint with the defendant in cultivation of one-In If of the land in 
dispute. His case was that the occupancy holding was the joint 
ancestral property of the parties. Formerly the family was in 
joint possession, but some years back there had been a partition 
of it and the holding had been equally divided between the 
parties, and they were in possession eff their half shares separately. 
The defendant denied the plaintiff’s allegation as to jointness, 
&nd urged that the occupancy holding was a telf-acquisition of his 
father, Mato! a, and had on the latter’s death descended to his 
sons, and the plaintiff was in possession of half of the holding 
as a sub-tenant. The court of first instance found the facts in 
favour of the plaintiff* and decreed the suit. On appeal the 
District Judge (Mr. Kendall) held that, as the occupancy holding 
had been acquired in the name of Mato] a alone, it was immaterial 
to consider whether Mabola was a member of a joint Hindu family 
along with the plaintiff and his father. He further held that by 
allowing the plaintiff to cultivate half of the holding on payment 
of half of the head-rent the defendant had never intended to give 
up his occupancy rights nor had the plaintiff been recognized as 
an occupancy tenant by the zamindar, The suit was accordingly 
dismissed. 

The plaintiff appoalel tc the High Court. The appeal came 
on for hearing before Walsh, J., who remitted the following 
issues to the lower appellate court. 

1, Whether Matola, at the™ time when he acquired the 
occupancy tenancy in ' question 5 was or was not a member of a 
joint Hindu family ? 
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2. If the answer to No. 1 is in the affirmative, whether the 
occupancy tenancy in question, so acquired by him, was self-acquir- 
ed and if so, how ? 

3. Whether in any partition the tenancy in question was 
allotted wholly to the defendant as pait of his share ? 

4. Whether the plaintiff is holding/the half portion in question 
as a sub-tenant of the defendant, and if so, under what contract, 
express or implied, or under what circumstances did he become 
the sub-tenant or whether the plaintiff is holding as tenant-in-chief 
in his own right ? 

( The findings returned on these issues by the District Judge 
(Mr. Ashworth) were as follows. 

1. Yes. 

2. Yes, as the letting was to him as an individual and not as 
representing the family. 

3. No. 

4. The plaintiftjmust be deemed to be holding as a sub-tenant 
of the defendant by reason of the following facts, namely, that 
the tenancy arose by reason of a transfer by thezamindar in favour 
of Matola alone and that the plaintiff’s light of occupation is 
derived from Matola’s son and not from the zamindar. 

In his reasons for the findings on issues 1 and 3 the learned 
District Judge observed that “ the holding was originally con- 
, sidered a joint one and has subsequently been partitioned ” and he 
went on to say that “ it appears to me that Matola— -although he 
took the tenancy (so far as zamindar was concerned) as an 
individual— regarded the property held by him as a part of the 
property of the joint family. It was for this reason that it was 
partitioned and half of it was given to the plaintiff: certainly, if 
there was ever any partition, the land in question was allotted 
to the plaintiff and not to the defendant.” On issue 2, the learned 
Judge said that f< the sole question is, Was the contract of trans- 
fer between the zamindar and Matola a contract by the zamindar 
in favour of Matola as an individual on his own behalf or with 
Matola as member and representative of the joint Hindu family ? 

f ee is no evidence on this point except the fact that Matola 
always' been entered in the papers as a tenant in his own 
Jwfcfrw ^representative of the joint Hindu family. 
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Matola also alone is entered as tenant in the patta (i. e., acknow- 
ledgement of rent and area) given by the zamindar in 1864. 
Any way, in the absence of evidence to show that he took the 
property in a representative capacity, the plaintiff, on whom the 
burden falls of proving the fact, must fail. It may also be men- 
tioned that a zamindar would be very unlikely to deal with a 
person acting on behalf of an unstable and fluctuating a body like 
a joint Hindu family.” 

The plaintiff preferred objections to the findings. 

On the hearing after remand Walsh, J,, referred the case to a 
Bench of two Judges. 

Babu Piari Lai Banerji , for the “appellant, submitted that 
on the findings that Matola was a member of a joint Hindu 
family, and the profits arising from the holding had been thrown 
into the joint stock, the holding was the property of the joint 
Hindu family and the plaintiff should be held to be in possession 
in his own right and not as a sub-tenant of the defendant. The 
mere fact that the name of Matola alone appeared on the revenue 
papers did not show that the holding belonged to him exclusively. 
Having regard to the state of the family and the dealing with the 
holding it was clear that it never belonged to Matola alone, and in 
any case he himself had treated the holding as a part of the joint 
family property The burden of proving self-acquisition lay upon 
the defendant, and in the absence of any evidence on the point, the 
plaintiff ought to succeed. The findings of the lower appellate 
court weie inconsistent, and so far as they were against the 
appellant, they were arrived at by the Judge misdirecting 
himself and cannot be binding in this case, 

An occupancy holding is property, and like any other property^ 
(e. g., a mortgage) can be acquired by an individual member on 
behalf of the joint family. There is nothing in the tenancy law 
to modify the well established rules of Hindu Law relating to 
joint families. He cited and discussed the case of Mahabir S^ngh 
v» Bhagwati (1). 

Pandit Kailas Nath Kat]w, for the respondent, submitted 
that there was evidence on the record to support the finding that 
the, holding had been acquired by Matola for his own benefit. The 
(1) (1016) I. L* Bs, 38 Am, 835. 
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patta stood in his name, and his name, and aftei his death his 
son’s name, had been continuously lecorded in the revenue papers 
They had been thxoughoub paying rent direct to the zamindar, 
and the plain id’s name had never appeared as a eo-sharor in the 
tenancy. If the holding was a self acquisition of Mat old, he was 
under the law incompetent to transfer it to anybody, whether 
members of bis joint family or not Such transfer was prohibit- 
ed by law. The throwing by an individual member of his self-ac- 
quisition into the joint stock was but a mode of transfer and would 
be as illegal as any other. The plaintiff was never leeognized as 
a tenant-in-chief by the zamindar, who had always regarded the 
defendant as the solo tenant The plaintiff, having acquired his 
interest in the holding through the defendant, must, having 
regard to the definition of the word “sub-tenant” in the 
Tenancy Act, be deemed to be a sub-tenant. A person did not 
cease to be a sub-tenant, though he paid a rent which did not 
exceed or even was less than the head-rent. The lower appellate 
court had found that the plaintiff was in possession of half of the 
bolding under a private arrangement made at the time of paili- 
tion of the joint family [property between the parties whereby 
the plaintiff had been allowed to have half of the holding on 
payment of half of the rent to the zamindar There was no privity 
of contract between ihe zamindar and the plaintiff, and the 
plaintiff having acquired the holding from the defendant was, 
in law, his sub-tenant. He referred to se .tions 20, 21 and 22 of 
the Agra Tenancy Act, 1901, 

Bu-bu Piari LalBanerji, in reply, releired to Babu Himdaa 
v. Pandit Sheo Dat Teioari (1) and Parmanand Singh v. 
»Mahant Ramnand Oir (2). 

PluGOTl, J.— -In this case the plaintiff Kallu and the defendant 


Sital are related in this way that their paternal grandfathers were 
own brothers. Sital is the recorded tenant of a certain occupancy 
holding. Kallu is actually cultivating certain plots of land, 
making up one-half of the area of the holding, and is paying for 
., use and occupation of these plots approximately one-half of 
( fie rent recorded as payable by Sital to the zamindar. Sital took 
™ a Revenue Court to eject Kallu on the allegation 
IIP Decisions of the Board of Revenue, No. 19 of 1912. 

*’*• * -ss in., m. 
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that the latter was holding as hib sub-tenant, Kallu replied 
that he was a joint tenant with Sital of the entire holding , 
that they had apportioned the fields between them merely 
formonvenience of enjoyment, and that the half share of the 
rent payable by him was paid to the zamindar and not to 
Sitah On this the Revenue Court directed Kallu to establish 
his title as co-tenant of the holding by a suit in the Civil Court. 
This order purports to have been passed under section 199 of the 
Tenancy Act, (No. II of 1901). The propriety of the oidex is not 
m question before us, and I merely mention this in order that I 
may not be regarded as committed to the view that this section was 
really applicable to the facts above set forth. Kallu’s suit for a 
declaration of his title as joint tenant of the holding to the extent 
of an undivided half share was decreed by the court of first in- 
stance and dismissed by the District Judge m first appeal. On a 
second appeal filed m this Court by Kallu certain issues of fact 
were lemifci ed for trial to the lower appellate court and findings 
have been received. The third issue as drafted would sean only 
to aiisem the event of the findings on the first and second issues 
being other than what they were, and therefore need not be consi- 
dered. On the fix st two issues remitted the findings are that this 
occupancy holding was acquired by Ma f ola, father of Sital ; that 
Matola was at that time a member of a joint undivided Hindu 
family along with the descendant or descendants of his paternal 
uncle Dariyao. The letting was to Matola alone and not to Matola 
as representing the joint family. On the fourth issue a finding 
was returned that the tenancy enjoyed by Kallu was the result of a 
contract between himself and Sital, to which the zamindar was no 
party, and that it amounted in law to a sub-letting by Sital in favour 
of Kallu of the particular plots occupied by the latter. In a peti- 
tion of objections presented to this Court under order XLI, rule 
26, the plaintiff appellant has challenged the finding on the 
second issue, but, curiously enough, has not challenged the finding 
upon the fourth issue. In argument before us it has been con- 
tended that the reasoning upon which the learned District Judge 
has arrived at his finding on the second issue remitted to him is 
defective, that it proceeds upon an error of law and that it has 
been arrived at by mislaying the burden of proof* With regard 
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to the abstract question of law sought to be raised on this appeal, 

I can only say that I could wish it had aiisen in a case in which 
its consideration was not complicated by other circumstances. 
However, the position, as I understand it, taken up by the learned 4 

District Judge, seems to me substantially correct. It was proved 
that the letting of the land in question by the zamindar to Matola 
had taken place many years ago. There was a lease granted as 
long ago as the year 1864, which is one of the exhibits in the case. 

Matola, according to the District Judge, was at that time living 
as a member of a joint Hindu family along with his uncle Dariyao 
or his first cousin Ganga, or both. He took this land on lease 
from the zamindar and he threw the profits derived from the land 
into the common stock of the joint family of which he was a 
member. The District Judge says that no such action on the 
part of Matola could havetho effect in law of changing the tenancy 
from a tenancy in favour of Matola to a tenancy in favour of the 
entire joint family of which Matola was a member. The interest 
of a non-occupancy tenant or of an occupancy tenant is not trans- 
ferable except under the restrictions laid down by section 20 of 
the Tenancy Act (No. II of 901). If it were held that the con- 
duct ascribed by the District Judge to Matola in the present case 
amounted to throwing his rights as occupancy tenant into the 
common stock of the joint family, and thereby under the Hindu 
law making those rights parts of the joint assets of that family, 
it seems to me that the court would in effect be sanctioning a 
tranter of the holding by MatoU to a body of persons, namely, the 
members of the joint family to which Matola at that time belong- 
ed. A special Statute like the Local Tenancy Act can and does 
modify the operation of the ordinary Hindu law in certain 
matters* The scheme of inheritance laid down by section 22 of 

t* " 

that Act-, is other than that prescribed by the ordinary rules of 
Hindu law, and no one denies that, within the scope of its opera- 
tion, section 22 aforesaid overrides and prevails against the 
ordinary Hindu law of inheritance. It seems to me that by a 
parity of reasoning it follows .that,, when the zamindar concerned 
accepted Matola as his tenant, he could not be compelled by 
| ^ on ta ken by Matola to accept the entire joinfa 

'faniily as his teu&nt, Our attention has been drawn in argument 
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to one or two reported decisions of this Court. One of these 
clearly recognizes the fact that a Hindu joint family as such may 
in its corporate capacity be the tenant of a holding. This pro- 
position I have no desire to dispute. A tenancy of this sort 
might easily come into existence in favour of the sons of the 
tenant who originally acquired occupancy rights, And I ste 
nothing in the Tenancy Act to conflict with the view that, if 
those sons lived together as members of a joint Hindu family, 
the family as such could be regarded as in possession of 
the tenancy. In the present case, apart from the abstract 
question of law involved, we have to meet this difficulty. The 
findings returned by the learned District Judge are clear and 
explicit, and the objections taken to them are objections against 
the train of reasoning by which the District Judge has arrived 
at those findings. That is what I mean by saying that 
the question of law involved arises in this case in a complicated 
form. For the purpose of deciding this ease it seems to me 
sufficient to say that the finding of the learned District 
Judge ou the se ond of the two issues remitted to him is not 
inconsistent with his finding on any of the other issues, and is 
not shoWn to be vitiated by any error of law. There remains 
also the finding of the District Judge on the fouith issue. I 
understand the finding to be in substance this. The joint family 
has now admittedly been broken up, and apparently this separa- 
tion Look place between Kallu and Sital At that time Sital 
recoguized that Kallu had a claim upon him in respect of the 
profits enjoyed by him from this holding, by reason of the fact 
that Matola had always thrown those profits into the common 
stock of the joint family. He therefore entered into an arrange- 
ment by which he gave Kallu the right to certain specific plots, 
making up one-half of the area of the holding, and undertook not 
to demand from Kallu more rent than he would himself have to 
pay to the zamindar on account of this one-half of the entire 
holding. The rent to the zamindar continued to be paid by Sital 
and receipts were made out in bis name. In- the absence of any 
plea in the appellant’s petition before us, presented under order 
XLI, rule 26, against the finding on the fourthissue, I am not sure 
that the appellant is entitled to ask us to hold that that finding 
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proceeds upon an errui of law, Asbummg that point, however, 
in his favoui, ifc&eems to me Uxab the leisomng ol the District 
Judge u conecu. i 1 or the sake oi aigumenb, tike the ease of an 
oidmaiy cieditoi of an o < up incy tenant. That ei editor is 
pressing for payment and is willing to take m satisfaction of his 
claim such piofitb as ht may be able to make out of one half of 
the occupancy holding, Tag tenant is forbid len by bw to transfer 
his interests as such tenant, but he cm sub let, or he can make an 
assignment of the profits from yeai to year Suppose that he 
gives his crelitor the right to occupy and cultivate for his own 
benefit certain specific plots, forming pait of hi^ holding, and 
agrees only to take m the way of lent the same sum which he 
will himself have to pay to the landlord on account of those plots. 
The transaction amounts virtually to a sub-letting in favour of 
the creditor. The cieditoi thereby acquires no lights as against 
the zamindar, and his lights as against the occupancy tenant are 
limited by the terms of the contract between them, I think 
therefore that the finding of the Distnob Judge on the fourth issue 
remitted to him is conoct in law and io decisive of the appeal 
now befoie us, I would therefore dismiss the appeal with costs, 
Walsh, J —I agree 

By the Court, — The oxder of the Comt is that the appeal is 
dismissed with costs. 

Appeal dismissed. 
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Before Si> Meftyy Bzcha ch , Knight, Chief Justice an l Mr JusHcc Tudhall 
MUHAMMAD NIAZ KHAN, and otueps (Plaintiffs) v MUHAMM D 
IDRIS KHAN anj anoihdk (DeffidaniSj** 

Muhammadan laiu~-P? Sale disguised cb a lease in order io 

defeat#) exemption — Dovwe not permissible under the Muhammadan law . 

In a suit for pi exemption, whether the right is claimed under tho Muham- 
madan kw ox by virtue of a custom of pro-eruption, it is the duty of the Court, 
if the question is laised, to consider and decide whether the tr insaefcion m 
respect of which the claim is brought is or is not m sultanas a sale, though 
it may be disguised m some other form, as for mstanc3, m that of a lease 

There is no rule of Muhammadan law which renders it permissible for a 
transaction of s tie to bo framed as a lease so to avoid claim 3 for pre-emption 
This was a suit for pre-emption under the Muhammadan law, 
A glo^of land in the town of Zatnania in the district of Ghazipur 

A i ? .x» |ejon| ||peal No 1$80 ofi9ib, ham a decree of Earn Prasad, District 
" l9t6,xeverNmg a decree of Muham- 

dated the 17th of December, 1914 
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was transfer! cd by a deed, dated the 21st of July /1 913, purposing 
to be a peipetual lease, under the terms of which Ks 250 was 
paid as a premium and mmvj two was leseivod as rent per year 
The plaintiffs sual loi pre-emption, allowing that the iians action 
was in fact a sale. The court of fir^t instance decided m favour 
of the plaintiffs’ contentions. Tne lower appellate comt was of 
opinion that, even if it were taken for gi anted that the leal object 
was to sell the land vad that the lease w ^ execujod to avoid a 
pro emption suit, the point for detox mumion was whether or not 
the execution of a lease could lie liel 1 to be a leg xl device (Judah 
sharai) under the Muhammadan law to defeat the right of pi e- 
emption, The court held that under the Muhammadan law such 
a device could defeat the right of pre-emption, and dismissed the 
suit without deciding any other point. 

The plaintiffs appealed. 

Mr Ishaq Elian > loi the appellants 

The court below is wiong m hoi ling that such a device is 
allowed uncle i the Muhammadan law T for the puipose of defeat- 
ing a right of pie emp ion. In the following cases pre emption 
was allowed, notwithstanding the adoption of such or similar 
devices; foi example, where no sale deed was executed, or 
where the deed was ostensibly a mortgage or a perpetual lease 
reserving a nominal rent — Janki v. G'lrjadat (1), Begum v. 
Muhammad Yaqub (2), Tam Chand v. Baldeo (3), Parma 
Nand v. Avrapat Bam } (4), Muhammad Umar v. Eirpal (5), 
Anwar Hasan v U mat id Karim (G), Amur Singh v, 
Sadhu Singh (7) and Lalji Misr v. Jaggn Tiaari (8J* 

Dr. 8 . ill Sulaiman, (with him Maulvi Iqbal Ahmad), for 
the repondents : — * 

The lower appellate court has m effect found that the tran- 
saction was not a sale I ut really a perpetual lea*e Upon that 
finding the claim for pre-emption must fail It has been held 
that under the Muhammad in law no right of pre emption 
arises in respect oi peipetual leaser, however small the rent 

reserve! may le; Moorooly Bam v. Baboo Huree Ram ($)), Babu 

(1) (1882) XL It , 7 All ,482 (5) f 904) Puu) Rec , p, $63. 

(2) (18%) I, L R , 16 AH 8ll (6) 11906) Pniij.Bto* p «8 

(8) ( 1890) Punj R-c., p 871. (7) (1914) m Mian Uses, 970. 

(4) (1899) Panj Reo , p U8. (8> (19L0) I L BISSAU, 104 
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Ram Qolam Singh v. Nursing Sahoy (1) and D&wanutulla v, 
Eastern Molla (2). 

Richabds, 0, J,, and Tudeall, J. This appeal arises out of a 
suit brought for pre-emption under the Muhammadan law. 
The property transferred is a small piece of land in the town of 
Zamania, The transfer was made in the form of a perpetual 
lease. The amount paid down was the sum of Rs. 250 and a 
nominal rent of two annas per annum was reserved The court 
of first instance decreed the suit, holding that there was a sale, 
and that the plaintiff bad a right. The lower appellate court 
held that pre-emption under the Muhammadan law did not apply 
to the case of leases. Accordingly, without deciding the other 
issues, the lower appellate court reversed the decree of the court 
of first instance and dismissed the suit. We think, reading the 
judgement of the lower appellate court, that the learned District 
Judge never intended to overrule the finding of the court of first 
instance that the transaction, though carried out in the form of a 
lease, was in reality a sale We think that he intended to decide 
that a Muhammadan could make a transfer in the form of a lease, 
notwithstanding that the real intention of the parties was a sale, 
and so defeat pre-emption, in other words, that such devices are 
not unknown m the Muhammadan law and are legitimate In 
our opinion the court was entitled and bound on the issue being 
raised to consider at the instance of the plaintiff claiming pre- 
emption, what was the real nature of the transaction It was 
entitled to consider the sum which was paid down, the smallness 
of the rent, and the value of the property ; andif, after considering 
all these matters, it came to the conclusion that the transaction 
was in truth and fact a sale, it should hold that the right of pre- 
emption arose, and proceed to consider whether the plaintiff by 
due observance of the requirements of the Muhammadan law -was 
-entitled to get the property. If the court came to the conclusion 
that in the truth and substance and not merely in form the tran- 
saction was a lease then the suit should be dismissed on the 
ground that the Muhammadan law does not apply to transfers 
by way of leases. It has been more than once decided in this 
j<|dmtthat where a custom of pre-emption prevails upon sale the 
fci llmHmfy 35- W. B.f <8. (2) (1887) I, L. B., 15 Calc., 184. 
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vendor and vendee cannot defeat the pre-emptor ,by dressing up 
the transaction in the garb of a lease. The same thing has been 
held in the Punjab, where apparently the right of pre eruption is 
regulated by Act. We can see no good reason why the same 
principle should not apply to cases where the right is one under 
the Muhammadan law, It is clear that the case must go back to 
the lower appellate court. We accordingly allow the appeal ; set 
aside the decree of the lower appellate court, and remand the 
case to that court with directions to re-admit the appeal upon 
its original number in the file and proceed to hear and determine 
the same according to law, regard being had to what we have 
stated. Costs here and heretofore will be costs in the cause. 

Appeal decreed and cause remanded. 


Befoie Mr. Justice Muhammad Ba fig and Mi. Justice JPiggoU, 

GGKUL (Plaintiff) v» MOHRI BIRI (Defendant)* 

Civil Procedure Code (1908), aider XXI, rule 58-~Bxecution of decree — Act 
No IX of 1905 [Indian Limitation Act), schedule I, article 1 X—Limita- 
tioft— Objection to attachment dismissed -"Subsquent smt for possession — 
Investigation of objection by Cowl. 

* Article 11 (1) o! the first schedule to the Indian Limitation Act, 1908, 
applies only to those orders made under order XXI, rule 51, which are made 
after investigation of the claim or objection ; but it does not follow that, merely 
because the claimant has not adduced evidence or has not appeared, there has 
been no investigation withm the meaning of the rule. Balnm Bux v Abdul 
Kader (1), Shagun Chand v. Shibbi (2 ) } Ohandi Piasady. Hand Kisho?e\8) t 
Laohmi Naiain v. Ma> txndell (4), and Kunj Behan Lai v, Kandh Prasad 
Na i ain Stngh (5) referred to. 

The facts of the case *are f fully set forth in the judgement* 
Briefly stated, for the purpose of this report, they were as 
follows:— In execution of a simple money decree in favour of 
Basant Lai against Jageshar, *a certain fixed-rate holding was 
attached as being the property of Jageshar. Thereupon an objec- 
tion under section 278 of the Code of Civil Procedure of 1882 was 


* Second Appeal No 51 of 1916, from a decree of E. Bennet, Subordinate 
Judge of Mirzapur, dated the 5th of August, 19l5, confirming a decree of 
SMbenara Nath Banevji, Munsif of Mirzapur, dated the 29th of March, 1915. 

(1) (1904) I. L. R,, 82 Calc., *5 37, (8) (1918) 20 Indian Cases, 369. 

(2) 3(1911) 8 A. L/L, 626, (4) (1897) 1. L. 19 All, 258, 

(5) (190 ) 6'G, L, if** 862, 
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filed by Gokul, minor, through his next fiiencl, his mother, claiming 
that a portion of the holding belonged to him and not to Jageshar 
and was, therefore, not liable to be attached and sold in execution 
of die decree. On the 15th of June, 1901, the date fixed for hearing 
of the objection, an application was made by the objector’s pleader 
praying for an adjournment on the ground that information of the 
date of hearing had reached tho minor’s guardian too late to take 
steps for summoning witnesses. This application was rejected, 
and the objection was dismissed by the following order “ This 
is an objection under section 27 8, Civil ^Procedure Code. The 
correctness of it is disputed by the decree holder. The objector has 
produced no evidence to make out the truth of his claim, and it is 
disallowed with costs.” The attached property was thereafter 
put up to auction sale and purchased by the deeree*holder, who 
obtained actual possession on the 23rd of February, 1904, On the 
20 th of Juno, 1914, Gokul instituted a suit against Basant Lai’s 
widow for possession of his share of the holding. He stated that he 
had attained majority in June, 1912. The defendant pleaded, 
inter alia, that the suit having been brought more than a year 
alter the dismissal of the objection under section 278 was barred 
by limitation under article 11 of the Limitation Act. This plea 
was upheld and the suit dismissed by both the lower courts. 
The plaintiff filed a second appeal in the High Court. 

Mr. S. A, Haidar for the appellant : — 

The cause of. action for the suit is the dispossession of tho 
plaintiff on the 23rd of February, 1904, and the suit being 
brought within 12 years thereof, is not barred by limitation. 
The lower courts have misapplied article 11 of the Limitation 
Act. The order of the 15th of June, 1901, dismissing the 
objection under section 278 of the former Code was not of such 
a character as to be conclusive on failure of the objector to bring a 
suit within one year. It has been laid down that unless the 
investigation which is clearly contemplated by section 278 has 
been made and the mailer has been judicially determined by the 
court, the order passed by it cannot be regarded as one ma de 
upder section 281, The only order upon which the character of 
finality is impressed by section 283 is an order properly made 
under |eetipn i. e, after investigation and inquiry ; Kallar 
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Singh v. Toril Mahton (1), Kunj Behari Lai v. Kandh Prasad 
Narain Singh (2;, Samla Subba Ran v. Kamsala Timmayya 
(3), Sujan Ram v. Earn RaPan (4), In these cases the order 
disallowing the claim was passed in default of appearance, and it 
was held that, as there had been no investigation whatever on the 
merits, the order was not conclusive, and article 11 of the Limitati 
Act was not applicable to the suit subsequently instituted by the 
claimant. In the present case, too, there was no inquiry into the 
merits. Although on the date fixed the pleader for the objector put 
in an application for adjournment on the ground that witnesses 
could nob be summoned, still that fact alone would nob make the 
dismissal other than a dismissal for default of appearance, L$Ua 
Prasad v. Nand Kishore (5). 

There are some cases of the Allahabad High Court which may 
be cited against me, but they are distinguishable* The case of 
Laohmi Narain v. Martindell (H) was deeid?d under the 
former Rent Act XII of 1881 and not under the Code of Civil 
Procedure. Having regard to the fact that the scheme and object 
of that Act are different from those of the Code of Civil Procedure, 
that case has no bearing here, In the case of Shagun Ohand v, 
Shibbi (7) the claimant’s pleader stated, on the date fixed, that 
his client did not wish to adduce any evidence. That was practi- 
cally an admission that he could not subtantiate his claim, and 
the order of dismissal under those circumstances was virtually a 
judgement that the claim was without merits; in a sense there 
was the best investigation possible under the circumstances. The 
matter is very different in the present case, in which the claimant 
. was anxious to adduce evidence, and what he prayed for was an 
opportunity to produce that evidence. The refusal of the prayer 
for adjournment shut out the claimant from sustantiatinghis claim 
on the merits so that there was no investigation of those merits. 
A similar case was that of Ghandi Prasad v. Fa ad Kishore 

y 

(8), in which the claimant had summoned his witnesses but 
deliberately abstained from producing them. In the case of 
Rahim Bux v. Abdul Kader (9) a list of witnesses desired to be 

(1) (1895) 1 0. W, N., 24. (6) (3,899) I. L. B., 22 Aa.,'06. 

(2) (190T) 60. 1) J., 362. (6) (1897)1. b. B , 19 All. ,253. 

(3) (1907) I. L. R,, 31 Mad., 5. (7) (1911) 8 A. L. J., 62G, 

(4) (1904i) Punj.Rec., p, 318. (8) (1913) 20 Indian Oases, 86$. 

(9) (1904) T. L. R., 32 Calc., 537. 
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summoned had been put in, but the necessary process fees weie 
not) paid, By his own conduct the claimant had put it beyond his 
power 1 to prove his case. The circumstances oi the present case 
are quite different. The correctness of the decision in the last 
mentioned case was doubted m Sarat Ghamdra jB&sub v» J. ct? iifi'i 
Prasad Pal Ghowdhry (1), which is entirely in my favour. 

[The argument then proceeded to deal with mother point] 
Dr. Surmdra Nath Sen, for the respondent, was not called upon. 

Muhammad Kafiq and Pigqott, J J • The facts which have 
given rise to this appeal are as fobows : — 

There were three brothers, Kauleshar, Chandu and Jageshar, 
who owned a fixed-rate holding of seven bighas and five biswas, 
Accoidmg to the plaint the three brothers separated and the 
holding was privately divided amongst them. On the 9th 
of January, 1900, the name of Jageshar was entered in respect 
of two bighas and five biswas, and the rest, five bighas, stood 
in the name two of brothers, Kauleshar and Chandu. Kaule- 
shar died leaving him surviving his son, Gokul. Chandu died 
leaving him surviving a widow only and no issue. One 
Basaut Lai obtained a simple money decree against Jageshar, 
one of the brothers mentioned above, and against Govind, 
a third party, in execution of his decree Basant Lai attached the 
whole of the holding, namely, the fixed-rate holding of seven 
bighas and five biswas. At the time of the attachment the two 
widows of Kauleshar and Chandu were alive, as also the son of 
Kauleshar called Gokul, who was a minor at the time. On the 
27 th of March, 1901, Gokul filed an objection through his mother as 
guardian, objecting to the attachment, presumably on the ground 
that his father and uncle, Chandu, were separate from Jageshar 
and their (property was not liable to sale and attachment m the 
decree of Basant. On the 5th of June, 1901, the date fixed for 
hearing the objections, an application was presented to the court 
on behalf of the guardian of the minor praying for an adjourn- 
ment, ou the ground, that the information of the date of hearing 
had reached the guardian too late to take steps for production of 
evidence. The learned Subordinate Judge rejected the applica- 
Jion for ^adjournment and proceeded to dispose of the objections. 

Tie order, made on the objections, is as follows “ This is an 
(1) (1907J LI,. B., 34 Cato., 491, 
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objection under section 278 of the Civil Procedure Code. The 
correctness of it is disputed by the defendants. The objector has 
produced no evidence to make out the truth of his claim and it is 
dismissed with costs. ?? Alter the rejection of the obje tion the 
entue holding of seven bighas and five biswas was put up to 
auction and purchased by Basant Lai, the decree-holder. On the 
2lst of Jane, 1902, the amin, who was deputed to deliver posses- 
sion to the purchaser, xeported that the widows of Kauleshar and 
Chanda had obstructed him in his duties, Tne purchaser having 
taken no steps, his application for deliveiy of possession was 
rejected on the 5th of July, 1902. Oa the 19th of July, 1903, he 
again applied for deliveiy of possession and succeeded in getting 
it on the 23rd of February, 1904, On the 20th of June, 1914, 
Qokul, the plaintiff appellant, instituted the suit out of which this 
appeal has arisen, for possession of five bighas of the fixed-rate 
holding on the allegation that said the land was not liable to 
attachment and sale in execution of the decree of Basant Lai 
against Jageshar. Qokul further stated in his plaint that his 
father Kauleshar and his two uncles, Jageshar and Chandu, had 
separated long prior to the decree of Basant and had divided the 
holding equally amongst themselves. After the separation each 
brother was in possession of his own share Basant Lai, the 
decree-holder, could only sell the share of Jageshar. At the time 
of the execution of the decree of Basant Ld he, the plaintiff, was 
a minor and was entitled to object as regards the share of the 
holding that belonged to his father only. Chandu’s widow, 
Musammat Katwari, was alive at the time of the att&ehm rnt and 
the sale of the holding She died some years after. On her death 
the share of Obandu came to the plaintiff as the reversionery heir. 
He attained majority in June, 1912, hen*e the suit was brought 
for recovery of the possession of that portion of the holding which 
belonged to his father and his uncle, Chanda The claim was 
resisted on various pleas. It was urged on behalf of the defendant 
that the three brothers were j ant and had never separated and 
that the decree against Jageshar had been passed in the capacity 
of the haria of the family. It was therefore binding on ail the 
three brothers anti their legal lepresentatives. The plea of limita- 
tion was urged in respect of the entire claim on the basis of the 
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plaintiff’s objections, dated the 27 th of May, 1901, The learned 
Munsif in whose court the suit was filed held that the three brothers 
were joint and therefore the decree of Basant Lai was binding on 
the plaintiff. He fuither found that the objections, dated the 27th 
of May, 19..1, made by the plaintiff through his mother related 
to the whole of five bighas, the alleged shaie of Chandu and 
Kauleshar, and the objections having been dismissed and the suit 
having been brought more than one year after the dismissal, the 
present claim was barred under article 11 of schedule I to the 
Limitation Act. The plaintiff prefened an appeal to the District 
Judge who disagreed with the first court as to the status of the 
family of the three brothers but agreed with it as to the plea of 
limitation. The learned Distuct Judge held that the three 
brothers were sepaiate but that the claim was obviously barred 
under article 11 of schedule I to the Limitation Act. 

T..e plaintiff in his second appeal to this Court advances two 
contentious. He says that his claim is not barred under article 
11 of schedule I of the Limitation Act, inasmuch as his objection 
was dismissed without any investigation, and, secondly, m any 
case his claim with regard to two bighas, ten biswas, of the holding 
which he inherited from his uncle, Chandu, after the death of the 
latter’s widow, cannot be said to be barred by limitation as the 
lady died after the dismissal of the objections, and she had taken 
no objection to the attachment and sale of the holding. The 
second contention may be dismissed in a few words. There is a 
distinct finding of the learned Munsif that the objections of the 
plaintiff related to five bighas of the holding, that is, the share 
of his, i.e., plaintiff’s, father and uncle. The plaintiff took no 
objection to this finding in his appeal to the District Judge. 
There is nothing/on the record to make us come to a different 
conclusion and hold that the objection i elated only to the share 
of Kauleshar. In the plaint itself the plaintiff does not mention 
the faot of having made an objection in 1901 ajgjg. there does not 
seem to be any replication or any statement by him in reply to 
the written statement that his claim was barred because it was 
ayear after the order of the 5th of June, 1901. In sup- 
a number of cases have been cited- -by 
the learned counsel for the plaintiff appellant. The following 
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cases have been relied upon by the plaintiff, namely, Kallar 
Singh v. loril Mahton (1), Knnj Behari Led v. Kandh Prasad 
Narain Singh f2), Swab Chandra Basil v. Tar mi Prasad Pal 
Chowdhry (3), Sarala Subha Bau v, Kamsala Timmayya (4) 
and Sujan Bam v. Rattan (5), According to thebe cases, an 
objection made under section 278 of the old Code of Civil Proce- 
dure, coriesponding to order XXI, rule 53, of the present Code, if 
dismissed without investigation, would tube the caso of the ob- 
jector out of the operation of one yeaiV luleof limitation. But the 
question is what does the word “ investigation ” mean ? There 
are cases which go to show that the circumstances under which the 
objections of the plaintiff were disposed of were not such as to 
warrant the conclusion that they were decided without investiga- 
tion, vide— Rahim Bux v. Abdul Kader (6), Shagun Chand v. 
Shibbi (7) and Chandi Prasad v Nand Kishore (8)- We would 
also refer to Lachmi Narain v. Martindell(9), for the principle 
according to which the limitation of one year should be enforced. 
Most of the case-law has been discussed by Mr. Justice Mukekji 
m the ease of Etmj Behari Lai v.Kandh Prasad Narain Singh 
(2). After the consideration of the case-law the learned Judge con- 
cludes thus : — “ It is manifest, therefore, from the language of the 
Code itself, that the only order upon which the character of finality 
is impressed is an order made upon inquiry." He also remarks 
“ It does not follow, however, that merely because the claimant 
does not advance evidence or is absent, there are no materials 
before the court to enable it to inquire into the matter/’ In the 
present case the learned Subordinate Judge dismissed the objections 
of the plaintiff, not in default, nor without any investigation. It 
is true that the plaintiff produced no evidence in support of his 
objections, but it does not follow that there was no material on the 


record to enable the Judge to dispose jof the objections. We 
think that the eases relied upon by the plaintiff appellant are v 
distinguishable from the case before us. V , 

The appeal therefore fails and is. dismissed with costa* », l}| 


(V) 41886) 1 0. W. N„ 24 
(2) (19071 6 0 L. J., 362 


m\ iff 0*1 A 'ETA / T. T * 


(8) (1907) I. L % 34 Oak/ 4fl&. (7) p911) 8 At L.J:, ‘626. ♦ 
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rS694 ' “S *• * ! 


1918 

Gokdl 

v 

Mohri Bibi 



m 


THE INDIAN DAW REPORTS, 


[VOL, Xt. 


1918 Before M? Justice Btggott and Mr, Justice Walsh, 

January, 24. HAMID HUSAIN ^PLAiuriFF) v. KUBkA BEG.JM (Defehmnt).# 

Muhammadan law — Suit fo/ tesiuution of conjugal /ightS'—Dttf&nce to 

Cruelty 

In a suit; by a Muhammadan husband agamsfe his wife, foi restitution o£ 
conjugal rights it wia found on issues iemioted by the High Court that there 
was no very satisfactory evidence of actual phys cal cruelly, but that the 
parties were on the worst possible teirns and the reasonable presumption was 
that the suit was brought for the purpose of getting possession of the defen- 
dant’s property. The e bad been a good deal of ill-treatment short of physical 
cruelty,and the court was of opinion that by a leturn to her husband’s custody 
the defendant's health and saiety would be endangered In theso circumstances 
the High Court refused to interfere with the decree of the Court below dismis- 
sing the suit Aimour v A moat (1) referred to. 

This was a suit brought by the husband for restitution of 
conjugal rights. Tne court oi first instance (Subordinate Judge 
of Saharanpur) decreed the claim ; but on the defendant’s appeal 
the District Judge set aside the decree and dismissed the suit. 
The plaintiff appealed to the High Court. 

The case coming on for hearing before Piggott and WaLsh, 
JJ. the following order was made— 

4< This was a suit for restitution of conjugal lights by a 
Muhammadan husband It was decreed by the court of first 
instance ; bub has been dismissed by the learned Distiict Judge 
of Saharanpur in appeal, on the ground that the plaintiff 5 had 
treated his wife in such a way that he has lost all right to claim 
restitution of conjugal lights/ 

“ We are of opinion that the findings of fact recorded by the 
lower appellate court are not specific enough to dispose of the suit. 
The principles of law applicable to a defence of ‘ legal ciuelty* 
raised in a case of this sort were laid down by their Lordships 
of the Privy Council m Munshi Buzloor Raheem v bhamsoomsa 
Begam (2). We may refer also to two decisions of thi^ 
Court, viz,, Husaim Begam v. Muhammad Rustam Ali Khan 
(8) and Khurshedi Begum V. Khurshaid Ali (4). We remit the 


* Second a ppeal No. 616 of 1916, from a decree of P, S. Tabor, District 
« Judge of Saharanpur, dated the 14th day of January, 1916, reversing a decree 
<^ K|ll>:a Singh, Subordinate Judge of Saharanpur, dated the mat of June 

» * i 

<1) (1904)' 1 A. L. J , 318. (3) (1907) I. L. R, 29 All., 222, 

• ( 2 ) ( 1868 S H Moo, I, A., 651 (610, Oil). (4) (1914) 12 A, L. J,, 1055. 
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following issues for determination by the court below, on the 
evidence already on the record : — 

(i) is it proved that the defendant has in the past been 
subjected to ill-treatment, physical or mental, by the plaintiff ? 

u The finding on this issue should be as specific as possible as 
regards time, circumstances and the nature of the ill-treatment 
found. 

(ix) On the case as a whole, is the Court of opinion that the 
defendant has reasonable grounds for believing that her health 
and safety would be endangered if she returned to her husband's 
custody ? 

tf< Ten days will be allowed for objections after the return of 
findings.” 

Tne findings returned by the lower appellate court, were as 
follows 

“ The issues remitted here are : 

(1) Is it proved that the defendant has in the past been sub- 
jected to ill-treatment, physical or mental, by the plaintiff? 

(2) On the case as a whole is the Court of opinion that the 
defendant has reasonable giounds for believing that her health 
and safety would he endangered if she returned to her husband's 
custody ? 

“ Tae story which the defendant put foiward m an application 
sent by her to the Collector of Muzaffarnagar and Saharanpur 
was that the plaintiff was really only her agent, but that by some 
cunning he had made himself out to be her husband; that he wanted 
her mo ley and with the assistance of a vakil named Liaqat Husain 
tried to induce her to transfer her property to the plaintiffs name, 
and that whin she refused to comply he took her to kasba Kairana, 
and kept her a prisoner for o le and a h Jf years in the vakil's 
house, after pretending that he was taking her to Meerut to have 
false teeth m.de; that in order to extort property irom her he 
prevented her relations from coming to her ; that she was beaten 
by Liaqat Husain, and treited in a manner in which prisoners 
in jail are probably hot treated, Tae result, she said, ^a&fch&t 
she suffered frfm facial paralysis and palpitation of the heart. 
Sue went onto say f thitjiaintiffaxid Liaqat Husain compelled her 
by deception to transfer property in their favour, and had got her 
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thumb-impression on some paper, That the plaintiff told her that 
the house at Kairana was that of a robber and knifer. That 
Jawad Husain (son of the other defendant Zahid Husain) her 
sister's daughter's son came and called out her name. She ran 
to see him, but Liaqat Husain scolded his servants for letting him 
in. That Jawad Husain told her that the house (in which she 
was imprisoned) was Liaqat Husain's and not that of a robber, 
that Liaqat Husain did not allow her to say anything more. 
That plaintiff then took her from Kairana to Sarsena and then 
from Sarsena to Kalear, where she was made to execute a sale- 
deed in favour of the wife of one Ashiq Husain and register it 
before the Sub-Registrar. That this document was for Rs. 20,000 
or Rs. 21,000 of which Rs. 7,000 were paid before the Sub- 
Registrar, of this plaintiff deposited Rs. 6,000 with the banker 
Jagmandar Das and kept Rs 500 himself, Rs. 500 had been taken 
by him previously as earnest money. That plaintiff then put her 
in the train with his servant to take her back to Kairana. He 
did not, however, tell her where she was to go, when the train 
arrived at Saharanpur, she saw Jawad Husain on the platform, 
jumped out, and embraced him, and asked him what station it was. 
On his telling her she went home with him. 

“ She said also that she had fever when she executed the sale 
deed and that in addition to the Rs. 7,0G0 abovementioned, 
plaintiff took from her her boxes containing ornaments to the 
value of Rs. 2,000. That plaintiff is a pauper, lie uses violence 
to me and robs me of my money. 

“ Jawad Husain corroborates this story as far as his going to 
Kairana is concerned, and says that he leceived a letter from the 
defendant complaining of ill-treatment. He, however, met her at 
Saharanpur by chance. Sabir Husain, who went with him to 
* Kairana, also corroborated. 

“ Examined in court, defendant added that when she was at 
Saharanpur with Mm (before she was taken to Kairana) plaintiff 
heat her very much, that sometimes she aches even now from the 
wounds. After marriage, he sometime^ used to dine out, and 
4 was always quarrelling with her and abusing her and her parents, 
that she was of loose behaviour, and demanding money of 
her; sometimes Rs 2,000 and sometimes Rs. 3:000, 
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She adds that she has transferred her property to Jawad 
Husain her child, who is now owner of the property. 

“ When defendant took up her residence in Zahid Husain's 
house plaintiff made an application to the Magistrate under 
section 552 of the Code of Criminal Procedure asking that the 
police should order the release of his wife. Then he brought a 
complaint under section 498 of the Indian Penal Code against 
Zahid Husain saying that he had enticed her away, and was 
keeping her as his wife. The Joint Magistrate dismissed this on 
the 18th of March, 1915, and it was absurd enough complaint, 
defendant is about 50 years of age, and is said to have lost all 
her teeth. Plaintiff then filed the present suit. 

“ The plaintiffs evidence shows him to be probably without 
property, although he says that property entered in Liaqat 
Husain's name belongs to him. He has had no residential house 
for ten years ; Liaqat Husain is helping him in this suit by ‘ money 
and advice' ; he now lives in Liaqat Husain's house. He admits 
having kept the defendant ‘ aloof 9 so that no relations might 
carry her off. 

"The plaintiff has called witnesses to prove that, though they 
live close to where he lives, they never heard any sound as if 
plaintiff was ill-treating the defendant. So far as direct evidence 
is concerned, the case is really one of taking the wife's word 
against the husband or vice verga. 

“ The defendant's married life has been peculiar* In 1902, or 

1903, she appears to have run away with one Diwan Shah. The 
plaintiff lodged a complaint under section 522, and lost it. In 

1904, he instituted a suit for restitution of conjugal rights and 
appears to have been supported in that suit by Zahir Husain, the 
present second defendant, In her defence in the suit she totally 
denied having been married to the plaintiff, and further charged 
Zahir Husain with the intention of taking away her property, in 
favour of his son. The suit was decreed, and as defendant 
declined to submit to the decree, she was put into jail for some 
months. She had sudd the plaintiff unsuccessfully for dower, 
and had executed a deed of gift of all her property in favour of 
jybftm Shah, * When she got out of jail and joined the plaintiff 
the Ufet4£ earned her to Crfhg a suit against Dijran Shah to cancel 
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the deed of gift in his favour and for possession of her property. 
^ la this suit she was successful^ and in 1906, she conferred upon 
the plaintiff the right to manage her property, though not to 
alienate it or raise money upon it. After that she seems to have 
lived with the plaintiff to outward appearance peacefully until 
the year 1914*, when the execution of the sale deed of the 18th 
of May, was immediately followed by her leaving her husband, 

“ According to the written statement m this ease she has now 
transferred the whole of her property to Jawad Husain, but in hei 
evidence she alleges that it is still hers. It is m Jawad Husain's 
name, but she maintains that her son has no interest in it duiing 
her life time, Jawad Husain, of course, contends that according 
to the deed of gift he is owner of the house 

“ As I have intimated, both plaintiff and defendant aie well 
striken in years, and it seems clear that the defendant is in the 
unfortunate position of a woman with property which is desired 
by a needy husband on the one hand and needy relations on the 
other. The learned Subordinate Judge thinks that plaintiff at 
one time beat her, but, he says, that any husband would do that 
to a wife whose fidelity he suspected* On the whole, the evidence 
that plaintiff has ill-treated the defendant physically, except, i( it 
be an exception to the extent, is not satisfactory ; when giving 
her evidence she alleged merely that he abused her, and the 
allegations in her written petitions appear hardly to be^made 
out. Thtft she has been ill-treated by him in other ways, that is 
to say, mentally, is however reasonably likely ; he admits having 
prevented her relations from having access to her, he did not 
hesitate to keep her for months m jail and she elected to stay in 
jail rather than return to him ; and it is not likely that she 
voluntarily suffered him to deal with her property. Similarly, 
there appears to be reasonable ground for supposing that her 
health and safety would be endangered if she were compelled to 
return to him* He and she are on the worst possible terms, and 
there can be no natural love or aBection between them, and in 
^his house she would be completely in Ms power* There is too 
frtoWfo Wasott fdr supposing that the plaintitfWesire in pressing 
the suit is to get hold of defendant's property rather than to have 
her ta live with him r and as she has executed a deed disposing 
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of this property it is more than likely that he would subject her 
to distress to induce her to cancel the deed in his favour. It is 
contended on plaintiff's behalf that defendant is really an un- 
willing tool m the hands of her relations, and is being opposed 
by them. That is of course a possibility, but there is no evidence 
to enable me to say that it is m fact the case. 

c< Tneie is every reason to suppose that she left the plaintiff 
voluntarily and that so far at any rate she was in no way coeiced 
by her lelitions If she is ill-treated by them in future, she 
will have only herself to thank. Id seems to me that it would 
not to be safe, having regard to all that has happened, to order 
her to be delivered over to the plaintiff/' 

Dr. S M . Sulaiman } for the appellant 
The Hon’ble Dr. Tej Bahadur Sapru & nd Pandit Kailas Nath 
Katjn> for the respondent 

Pigggtt and Walsh, JJ This was a suit by a Muham- 
madan husband for restitution of conjugal rights in which, by our 
order of the 8th of August last, we thought it necessary to remit 
certain issues for more specific findings by the lower appellate 
court. Those findings have now been returned, and we are 
satisfied that they einnot be successfully assailed on the grounds 
taken in the petition of objections filed by the plaintiff appellant. 
We desire to refer to the case of Armour v. Armour (1) as 
laying down sound principles of law which we accept and pzopose 
to apply to the facts found in this case by the learned District 
Judge. We think the findings of the learned District Judge 
proceed upon evidence and are not vitiate 1 by any erro- 
neous view of the law. We must accept his finding that the 
defendant has reasonable grounds for believing that her health 
and safety would be endangered if she returned to her husband's 
custody, and in our opinion this finding disposes of the appeal 
We dismiss the appeal accordingly with costs. 

Appeal dismissed. 

( I ) (19X4) 1 A. h 318, 
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granted sanction had no jurisdiction to d q so. The High Court 
held that the Additional District Judge was wrong and sent the 
ease back, with the result that the Additional District Judge held 
that a primd facie ease had been made out why the opposite 
party should be prosecuted, and he accordingly refused the 
application to revoke the sanction given by the Assistant 
Collector. A considerable time had elapsed in the meantime, and 
in' July, 1917, a criminal complaint was lodged. This was met 
with the objection that the sanction was out of date and that 
therefore the court could not take cognizance of the offence 
This objection found favour with the court before whom the 
complaint was filed, .but the Sessions Judge held that the 
sanction was still in force Whereupon the opposite party 
applied in revision to this Court. A learned Judge considering 
the matter of some importance has referred the question to a 
Bench of two Judges. 

Section 195 of the Code of Criminal Procedure provides that 
no court shall take cognizance of certain offenbes committed under 
certain circumstances without the previous sanction therein 
referred to. Clause (6) is as follows “ Any sanction given or 
, refused under this section may be revoked or granted by any 
authority to which the authority giving or refusing it is 
subordinate, and no sanction shall remain in force for moie than 
six months from the date on which it was given, provided that the 
High Court may, for good cause shown, extend the time ” In 
the present case the High Court has never been asked for, nor has 
it granted, any extension of time. The question which we have 
to decide is whether under the circumstances of the present case 
it can he said that the sanction was still in force* If we hold, 
that the sanction was et given v on the 1st of November, 1915, 
it is clearly long since out of date. On the other hand, if we 
hold that the sanction was •*“ given *' after the ease had gone 
back to the Additional District Judge and he had refused the 
application to revoke the sanction granted by the Assistant 
Collector then the prosecution was begun within time. W„% 
think it is impossible to hold on the clear meaning of the words 
of clause (6) of section 195 that the sanction can possibly be said 
to have been “ given ” by the Additional District Judge, The 


1918 


Txlak Ram 
v. 

Dalip Singh. 



1918 


Tilak Bam 
v 

Dalip Singh, 


340 THE INDIAN LAW REPORTS, [VOL. XI 

% 

application before him simply was an application to revoki 
sanction which had been previously granted, and his order was ti. 
refuse to revoke that sanction. It may be said that an oppositi 
party by taking proceedings can always use up the whole sin 
months in applications to the court and thus make the sanction 
of no avail. There are two answers to this In the first place, 
a paruy to whom sanction has been given chooses to take advanti 
age of that sanction and lodges his complaint then he will b( 
able to continue the prosecution notwithstanding any applica 1 
tions that the other side may make, It is possible that the couf f 
might stay the prosecution pending the decision of an applicatioi 
to revoke the sanction, but the prosecution would neverthelesi 
have been begun within time In the second ^pface, theie is ai 
express power given to the High Court to extend the time for goof 
cause shown Our attention has been called to two cases of th| 
Madras High Court In In re Mnthuhudam Pillai (1) ft 
Bench of two Judges expressly held that the sanction in a case 
like the present is “ given by the court who first granted is 
and not by the court who subsequently refused to revoke the 
sanction A different view was taken by a Bench of the samaj 
High Court in Muthuswami Mndah v. Veem Ohetti (2), andj 
in a more recent case, The tuhhc Prosecutor r« Paver Uniihiri | 
Marvathar Vittil v. Ambumarar (3). We prefer to follow 
the earlier ruling of two Judges The result is that we allow 
the application, set aside the order of the Sessions Judge and 
restore that of the court of first instance. ■ 

Application allowed \ 

(1) (1902) I.L.B, 26 Mad , 190, (2) (1907) I. L B., 20 Mad , 882 

(3) (1914) 26 M. L. J., 6U. 
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Mr, Justice Tudball s M ) . Justice Muhammad Bafiq and 
Mr Justice Walsh , 

OHUNNI LAL (Defendant) v NARSIN0-H DAS (Plaintiff).* 
Defamation~~Libel-~2?rivilege*~Gwil liability of petitioner foi statement 
made by him %ft> a petition presented to a criminal court 
A person presenting a petition to a criminal court is not liable m a civil suit 
for damages m respect of statements made therein which may be defamatory 
of the peison oomplamed against. 

In the absenoaof Statute law m India a i egardmg civil liability for libel, 
there is no reason why the English law applicable thereto should not be 
followed, according to the lulmg of the Privy Council m Wagheta Bajsangi v. 

Shekh Masluddin {!). Abdul Hahimv Teg Ghandai MuTcarji (2) overruled. 

Augada BamShaha v Nemai Ghand Shaha (3) dissented from. 

The facts of this case were as follows : — 

Chunni Lai, the defendant appellant, was being prosecuted for 
an offence under section 193 of the Indian Penal Code, and be had 
engaged the plaintiff respondent, who was a pleader, to defend him. 

For a time Chunni Lai was allowed to remain at large on his 
own recognizances. On the 22nd of August, 1913, however, he 
was ordered to find a surety in the sum of one hundred rupees. 

The plaintiff agreed to stand surety and executed a bail bond. 

But to make his position quite secure, he asked his client to pay 
him Bs. 100, which Chunni Lai did. The pleader thereupon 
applied to be pei mitt ed to deposit the one hundred rupees in 
cash. The Deputy Magistrate being m camp, the pleader was 
ordered to deposit the money in the Shikohabad Sub-Treasury 
The plaintiff did so, but by some mistake the proper number of 
receipts was not granted. On the 4th of September, 1913, the 
case under section 193, Indian Penal Code, was taken up. 

Chunni Lai engaged another pleader and was acquitted* On the 
17th of September, 1913, Chunni Lai put in a petition in the 
Deputy Magistrate's court stating that, as no intimation hadbeen 
received by the court about the deposit of the hundred rupees, 
he was not sure that the money had been deposited at all, and 

* Second Appeal No. 1473 of 1915 from a decree of L. MrabigX District 
Judge of Mampuri, dated tbe 3Gfch b.n4$ 191$, oci^lmng | Ham 

Behari, Mimsif of Mampuxi, dated’ tbe 10th of Ar^|sl 4 ^14^.f'' : + ^ 

(i) (isgf) h* i4 x a., 89, * m miiit 3 am, 8#. 

* (3) 

* ♦ "V A t -*2^ \ | ^ 
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praying that inquiry be made from the Tahsildar of Shikohabad. 
Subsequently Ohunni Lai saw the District Magistrate and 
complained orally. The District Magistrate told him to file a 
complaint. On the 24th of September, 1913, Ohunni Lai filed a 
regular complaint against the pleader, Ohaube Narsingh Das, 
charging him with offences under sections 420 and 409 of the 
Indian Penal Code (cheating and criminal breach of trust). In 
the mean time, on the 22nd of September, 1913, a reply was 
received in the Deputy Magistrate’s court from the Tahsildar of 
Shikohabad to the effect that the money had been deposited by 
pleader on the 22nd of August, 1 913. Ohunni Lai, before filing 
the complaint, did not take the precaution of inquiring from the 
Deputy Magistrate’s court whether any reply had been received 
from the Tahsildar of Shikohabad. The District Magistrate, 
without issuing process to Ohaube Narsingh Das, held a preli- 
minary inquiry into Ohunni Lai’s complaint under sections 420 
and 409 of the Indian Penal Code, and dismissed it under section 
203 of the Code of Ciiminal Procedure. Ohaube Narsingh Das then 
brought a complaint charging Ohunni Lai with defamation, under 
section 499 of the Indian Penal Code in respect of the statements 
made by the latter in his petition of complaint dated the 24th of 
September, 1913. The District Magistrate dismissed Narsingh 
Das’ complaint, holding that the ninth exception to section 499 
of the Penal Code covered the case. Narsingh Das applied in 
revision to the Sessions Judge, who was of opinion that the order 
dismissing the complaint was wrong and referred the case to the 
High Court. The High Court (Rafiq and Piggott, JJ ), how- 
ever, did not agree with the Sessions Judge. The pleader# 
Ohaube Narsingh iDas, then brought the present civil action 
'claiming Rs. 1,000 as damages for libel in respect of the 
statements made by Ohunni Lai in his petition of complaint 
dated the 24th of September, 1913. The court below gave 
the plaintiff a decree for Rs. 200. The defendant appealed to the 
High Court. 

Babu Piari Lai Banerji, for the appellant : — 

The statements complained of are defamatory, but it is 
submitted that they at e absolutely privileged, Because a man 
may be criminally liable, is he necessarily liable for damages in 
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a civil action loo] ? In England, he will not be liable in a civil 
action ; absolute privilege will be allowed to him, There is no 
reason why the law should be different in India. 

The difference'in this particular instance between the criminal 
laws of India and Englanl has no effect. Because a man is crimi- 
nally liable he is not necessarily liable civilly also. Let us 
take for example, the defence of truth In England under the 
Libel Act — as well as in India under the Penal Code — truth in 
criminal proceedings is a defence only under certain circums- 
tances and within certain well-known limitations. But in a civil 
action it is complete defence. So, the defence of absolute 
privilege muy or may nob be a good defence in criminal proceed- 
ings, but as it is a good defence in civil actions in England, it 
should be so in India too. The fact of a man being criminally 
liab 1 © for a certain act is no test or criterion for determining 
his liability in a civil action for damages for that act. 

The English Law on the subject is to be found in Pollock. 
Law of Torts, 6th Edition, pp. 254 and 257 ; Halshury’s Laws of 
England , Yol. 18, pp. 678 and 738. 

The following are the leading English cases on the subject 
Mansier v. Lamb (1) This was a case of a counsel being 
sued for defamation. The judgements of Bre't, M. R. and Fby, 
L. J , are very clear and instructive This case shows that there 
is no difference between a witness and a party. 

Revis v. SmUh (2). This was a case of a witness making 
statements in an affidavit In principle there is no difference 
between this and the case of a party Sling a complaint. The ease 
just cited does away with the supposed distinction between viva 
voce statements and those made deliberately, 

Henderson v. Broomhead (3), This was a ease of a party 
making statements in an affidavit. 

'Watson v. McEwan (4) ; Ilodson v. Pare (5), This was 
a case of a petition instituting proceedings like the present, 
Bottomley v. Brougham (6), Lilley v. Roney (7), Dawkins v. 
Lord Rokeby (8), Seaman v. Nether clift (9). t ' 

(1) (1881) 11 Q B. D.* 588. (5) (189)) 1 Q, B„ 455. 

(2) (I860) 18 0. B„ 126. (6) (1908) 1 K. B,, 584 

(3) (1859) 4 H and N. f 569. (7) (1892) 61 L J., Q "B., 727. 

(4) (1905) A, 0„ 460 (8) (1%7$) L. B., 7 744. 

(9) (1876) 20. P. D„ 53. 
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Here a -witness persisted in making voluntary statements, in 
spite of the fact that the Judge had told him not to make any 
statement, and refused to listen to him, and had practically 
discharged the witness Yet it was held that the man was 
privileged. It is thus settled that, in England, judge, counsel, 
witness and party all stand on the same footing. And it is 
submitted, that the same privilege should be accorded in India 
too As to the Indian authorities, the first case is that of Baboo 
Ounnesk Butt Singh v, Mugneeram Chowdhry (1), The 
observations relating to the privilege of witnesses in their * 
Lordships' judgement at p, 328 are not obiter . Even if they 
were so, they are entitled to great respect, and no Civil Court 
can lefuse to follow them Ih a ciiminal case it may be different. 

The case just cited also shows that m actions for malicious . 
prosecution, the tests of the Indian Penal Code are not 
applied, although a remedy by criminal proceedings under 
section 211 o£ the Penal Code is also open. The first case 
in this Court is that of Ghowdhry Goordutt Singh v. 

Gopal Dass (2), It is not of much help, for it held that the 
proceedings were not judicial. The next case is that of Tulshi 
Bam v. Harlans (3). It is in my favour, although it accords 
to witnesses a sort of a limited privilege only. The next case 
is that of Abdul Hakim v. Tej Ohandar Muharji (4). 

This is the onljffease which is really in favour of the plaintiff. 

But it has not been followed in a large number of cases. Even 
Subordinate Courts have refused to follow it and this Court has 
not censured them. The observations which help the plaintiff 
are entirely obiter dicta. The principle on which they are based 
is that to determine liability in civil actions also we must go to 
the Indian Penal Code for guidance. This is not warranted. 

There is no reason why the principles and tests of the Indian 
Penal Code should be introduced into a civil action for damages 
for defamation, especially when the Indian Penal Code is not 
imported for guidance in any other form of civil action where 
a criminal remedy is also open, e.g., malicious prosecution The 
next case is that of T)awan Singh v, Mahip Singh (5). It has 

(1) (1872) 11 B. h R., 321. (S) Weekly Notes, 1885, p. 301. 

(2) N.-W.P., E. C. Rop, 1866, p. 33. (1) (1881) I. h It., 3 All., 815. 

(5) (188S);i.(L ( R , 10 All., 425. 
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been supposed by some that Mahmood J. has in this ease ex- 
pressed himself as against the view now contended for by me. 
But that is not so. He only refused to follow the English law of 
slander, which is highly artificial. But the learned Judge does 
not refuse to follow the English law as to the absolute privilege 
of a witness The judgement has been misunderstood. As a 
matter of fact, he goes the whole length with Brodhitrft, J., 
so far as the question of the privilege of a witness is concerned. So 
that as early as 10 Allahabad, the authority of 3 All , 815, (Abdul 
Rahim v. Ttj Ohandar Mukarji) had been shaken. The next 
case is that of Emperor v. Ganga Prasad (1). There the question 
was as to the criminal liability o£ a witness who makes defama- 
tory statements whilst giving evidence. Even on that point 
Richards, J., differed from Knox, J. The ruling must be consi- 
dered to be limited to criminal cases, and is therefore distinguish- 
able. The principal judgement- was that of Knox, J., and he is 
careful to employ language which cannot be extended to civil 
actions. The next case is that of Babu Prasad v. Muda Mai 
(2), The case helps me inferentially. The case in 8 All., 815, 
was not cited nor were the lower courts censured for not follow- 
ing it. It cannot be argued that the cases in 3 AIL, 815, and 11 
A. L. J M 193, are consistent. Such being the state of the 
authorities in this Court, it cannot be urged by the other side 
that acceptance of my arguments would disturb any current of 
decision. My contention that in a civil action for damages for 
libel, the tests of the Indian Penal Code cannot be applied 
derives support from the fact that in the well-known Benares 
caste case, Bishambfiar Pas v, Oobind Das (3), the High Court 
did not refer to the Penal Code for guidance, nor did the Privy 
Council, See Gobind Das v. Bishambhar Das (4) There is 
great conflict in the Calcutta Court, but the later rulings are in 
my favour. Omitting the earlier cases, the first case is Bhikumber 
Singh v. Becharam Sircar (5) which favours the appellant. The 
case of Augada Bam Shaha v. Nemai Ghand Shaha (6) is 
against me. But the reasoning in this case is unsound and incor* 
root. The opinion that “we do not think it possible that a 

(X) (1907) I. Xi. B., 29 AIL, 685. <4) (1917) X. Xi. R,, 39 All,, 561. 

(2) (1913) 11 A. Iu X., 193, (5) (1888) I. L, 15 Gale., 264.. 

(3) (1914) 12 A. Xu X., 552, (6) (1895) I, Ii. R>» 23 Calc,, 867* 
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statement may be tbe subject of a ciiminal prosecution for de- 
famation, and at the same time may be absolutely privileged, as 
far as the Civil Courts are concerned/' is too widely stated. 
The case has been followed up to a certain stage, but later 
on the tendency has been to ignore it. The case of Kali Nath 
Gupta v, Gobincla Chandra Basu (1) was a criminal case. 
Besides, it simply follows the case in 23 Calc., 867, The 
distinction drawn between a witness and a party is obviously 
erroneous. Tho Judges base the privilege of a witness on section 
132 of the Indian Evidence Act, and the obligation that lies on a 
witness to answer all questions put to him But it has been 
held that the pnvilege of a witness is much wider, i.e, it extends 
even to voluntary, absolutely irrelevant and obviously malicious 
statements. The case of II, P Sandyal v. Bhaba Sunday i Debi , 
(2) is also against me. But that also simply follows the case in 
28 Calc., 867. One of the learned Judges, however, dues not do 
so without reluctance. This is the last case which recognizes the 
authority of 28 Calc., 867, The cases of Kori Sing v. The K%ng - 
Emperor (3) and Kori Singh v. Mr, J . Finch (4) were criminal 
cases and are of no help. The first one, however, shows that 
there is a difference between a criminal case 4 and a civil action. 
The case of Qolap Jan v. Bholanath Khettry (5) is entirely in 
my favour. In the case of C, H. Crowdy v. L. 0, Reilly , (6) 
Mook.BR J i, J„ cites the American cases on the subject. In 
all systems of civilised jurisprudence absolute privilege, as 
contended for here, has been allowed, Tne leading case in 
the Madras Court is that of In re P, Venkata Reddy (7), 
in which all the Madras authorities on the subject are collected. 
The case of Re Muthusami Naidu (8) is also in my favour. 
They are both criminal cases, and the Madras Court has extended 
tho principle of absolute privilege even to criminal cases. The 
Bombay case of Nathji Muleshvar v. Lalbhai JRavidat (9) is 
entirely in my favour. The case of Queen-Empress v. Babaji (10) 
(X) (1900) 5 a w N., 293. (6) (19X2) 17 0. W. N„ 554., 

(2) (1910) 15 0 W N., 995. (7) (1911) I, L. R„ 36 Mad,,' 210, 

(8) (im) 17 0 W. N , 297 (8) (1912) I. L.R, 37 Mad., 110 

(4) (1912) 17 C. W. N , <U9. (9) (1889) I L. 11., 14 Bom., 97, 

(5) (1911) I. L. Ro 38 Cain., 880 (10) fl892) I. L, B , 17 Bom., 127. 
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shows that the Bombay Court too has extended the doctrine of 
absolute piivilego to criminal cases also. 

The Punjab cases of AH Khan v. Mahk Yanm Khan (1) 
and Kundan v. JRaviji Da* (2) are in my favour. The case of 
Fcdeh Muhammad v. The Empress (8) was a criminal case and 
has no application to the present case. It is on the same footing 
as the case in I. L. R., 29 All,, 685. Thus, apart from English 
eases, the balance of authority m India too, I submit, is in my 
favour, and the recent cases of all the High Courts suppoit me. 

Sir Sundar Lai , for the respondent: — 

The question is whether a person filing a complaint, however 
groundless, malicious and false, is entitled to the protection of 
absolute privilege on the ground of any public policy. Under 
section 37 of the Bengal, N.-W. P, and Assam Civil Courts Act, 
(Act XII of 1887), whenever there is no statute law, courts in 
India have to act according to justice, equity and good conscience. 
This being a civil suit for damages for defamation, for which 
there is no statute law, the question is whether it is in accordance 
with justice, equity and good conscience to hold in India, follow- 
ing English case law, that a statement of the kind we are 
considering in this case is protected. It may be protected in 
England. But the question is whether the English Law should 
be followed in India. The facts found in the piesent case clearly 
show that the statements made by Chunni Lai in his petition of 
complaint, especially the one to the effect that the pleader had 
pocketed the money, were most reckless and made -without due 
care and caution. Is such a man entitled to the protection of 
absolute privilege ? For the purpose of deciding this question! 
the matter to consider is how far has the wide doctrine of abso- 
lute privilege to be found in English Law been followed in India 
and how far should it be followed by this Court. 

So far as Indian Law is concerned, the Indian Penal Code has 
not accepted the wide piinciple of English Law. Section 499 of 
the Code gives only a qualified privilege. Thus* so far as erimi-* 
nal matters are concerned, we have a law enacted by the Indian 
Legislature which does not accept the English Law in its entirety, 
Why.should we not go to it for guidance, rather than to English 
(1) Punj, JEfeo., 1879* p 28. (2) Pu nj, Beg., 1879, p 42 1, 

(8) Punj, E4a* # 1889, p, 129, 
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law, in order to find out what is in accoidanee with justice, 
equity and good conscience ? The rule of English law is based 
on the theory that parties and witnesses must be absolutely 
unfettered and without fear of civil and criminal liability of 
any kind. In India, as section 499 of the Penal Gode gives 
only a qualified privilege, parties and witnesses have to be in 
fear of at least one form of liability, : criminal, which is the 
more serious of the two. Thus the whole reason of the English 
rule disappears so far as this countiy is concerned. If such 
persons are liable criminally, there is no reason why they should 
be protected when a civil action is brought against them. The 
Indian Legislature has thought it necessary to pass Act XVIII 
of 1850, If the rule of English law were applicable to this 
country in ids entirety, judicial officers would have been amply 
protected by it and there would have been no need for this enact- 
ment* Th®n again, there is section 132 of the Indian Evidence 
Act, That also militates against the view that the English 
Common Law on the subject is applicable to this country. The 
question in this country has to he considered not in the light of 
case-law but m that of principle and legislation so far as it has 
proceeded in this country. 

Mr. A. P, Dube> followed on the same side : — 

The rule of English Law, giving absolute privilege, is a rule 
of adjective law. It takes away jurisdiction ; Bottomley v, 
Brougham (1) . Therefore, unless it can be held that there is 
something in the adjective law of India which takes away the 
jurisdiction of the courts in such matters, the rule of English 
Law is of no assistance. 

The case just cited clearly explains that the doctrine of absolute 
privilege means that the courts are precluded from inquiring into 
such matters. It cannot be denied that the present action is a 
suit of a civil nature, and there is nothing in the law of India which 
expressly or impliedly bars its cognizance by the courts. Under 
section 9 of the Code of Civil Procedure, therefore, the plaintiff is 
entitled to have his suit tried, and the English law has no^ appli- 
cation, It has been admitted even by writers of text-books on 
English law that the protection created by the English law for 
(1) (1908) 1 K. B., 584 . 
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the sake of honest litigants and persons might also piobecfc dishonest 1917 

and malicious persons. It is for this Court to consider whether Lal 

it is not possible to give in this country only a qualified v. 
privilege which will protect only honest and innocent persons. Das/ 

In England the rule had its origin in a feeling that the conduct 
of judges and advocates should not be made the subject of an 
inquiry by a jury. It has been extended to other persons 
engaged in judicial proceedings, e. g. t witnesses, parties and 
jurors. No such considerations arise here. Besides, there are 
some very important differences between Indian and English 
society which are clearly explained by Spencer, J., in 36 Mad , 

216 The weight of authority in India is in favour of giving 
only a qualified privilege. He cited and discussed the following 
cases: — Gobindhi v. Jodha Bali (1), Abdul Hakim v. Tej 
Ohandar Mukarji (2), Dawan Singh v, Mahip Singh 
(3) (at page 450, judgement of Mahmood, J.), Babu Mai v, 

Muda Mai (4), Bishambhar Das v. Qobind Das (5), Queen 
v. Pur so ram Doss, (6), Shibnath Tulaputtro v. Sat 
Gowree Deb (7), Bkikmib*r Singh v. Becha Bam Sircar (8), 

Augada Ram Skaha v, Nemai Ohand Shaha (9), Eari Singh v. 

Emperor (10), In re Nagarji Trikamji (11) and Sullivan v* 

Norton (12). 

Babu Piari Lai Banerji , was not called upon to reply, but 
cited Varden Seth Sam v. Luckpathy Royjee Lallah (13) and 
IT a fie 1 a R ajsanji v. Shekh Masluddin (14). 

Knox, Banerji, Tudball, Muhammad Rafiq and Walsh, 

JJ. : — This second appeal arises out of a civil action for damages 
for defamation, the facts of which are briefly as follows: — 

The defendant, who is the appellant before us, was prosecuted 
in a Criminal Court for an offence under section 193 of the Indian 
Penal Code. The plaintiff, who is a pleader, appeared to defend 
him. The court allowed bail and the plaintiff stood surety for the 

(1) Weekly Notes, 1885, p 204. (8) (1888) I. h B M 16 Oak., 264. 

(2) (1881) I. L. E„ 3 AIL, Sl5. (9) (1896) r. It. B., 23 Calc , 867. 

(3) (1888) LLR, 10 All , 425 (450). (10) (1912) I. L. B., 40,0^., 433. 

(4) (1913) 11 A. L. J., 193. (11) (1894) I. L. B., 19 Bom., 340. 

(5) (1914) 12 A. L . J , 652. (12) (1886) I. lu R t , 10 Mad., 28, 

(6) (1865) 3 W, B., C. B , 45. (IS) (1862) 9 Moo. I. A., 308. 

(7) (1885) 8 W. E,, O. R, 198. (14) (1887) L. B., 14 1. A , 89. 
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defendant to the extent of Rs 100. Not being sure of bis client, 
however, he asked the Court to allow Rs. 100 to be deposited in cash. 
The prayer was granted. The defendant produced the cash, giving 
it to the plaintiff, and it was actually deposited on the same date, 
the 22nd of August, 1913, in the Sub-Treasury at Sbikohabad. 
There was some error in the usual procedure for the depositing 
of money and the full number of acknowledgements was not 
issued. 

On the 4th of September, 1913, the case was heard and the 
defendant acquitted. On that date, however, he employed another 
pleader. On the 17th of September, 1913, ho filed a petition 
stating that no receipt had been issued by tho Treasury and he 
was in doubt as to whether the money had actually been deposited 
by the plaintiff. He asked for inquiry to be made from the 
Tahsildar. Inquiry was ordered and made, and on the 22nd of 
September, 1913, the Court received a reply that the money had 
actually been deposited on the 22nd of August. Without first 
inquiring from the court the result of the inquiry ordered, the 
defendant, on the 24th of September, 1913, filed a written com- 
plaint in the court of the District Magistrate charging the 
plaintiff with having committed the offences of cheating and 
criminal breach of trust in respect to the sum of Rs. 100. 

The District Magistrate issued no process on this complaint, 
but made a preliminary inquiry and dismissed it on ascertaining 
the facts as to the deposit. The plaintiff thereupon prosecuted 
the defendant in a Criminal Court. For reasons with which we 
are not concerned, the defendant was acquitted. 

The plaintiff then filed the suit out of which this appeal has 
arisen to recover Rs. 1,000 as damages for defamation. The 
courts below have decreed the claim to the extent of Rs. 200. 
Hence the present appeal by the defendant. 

The plea raised on his behalf is that, in a civil action arising 
out of facts such as have been found in the present case, (he 
defendant has an absolute privilege and is absolutely protected 
by the law from a civil action for damages for defamation, 

the plaintiff it is urged that in such a case there is no 
dMllite privilege, but only a qualified privilege, and that as the 
defendant did not act in good faith, he is not protocted There 
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being a conflict of rulings on the point, the case has been referred 
to this Full Bench for decision. 

We deem it necessary, in view of certain arguments that have 
been raised before us in regard to the criminal law of defamation, 
to emphasize in the forefront of onr judgement that we are not 
here concerned with libel as a criminal offence, but only with the 
civil wrong and the right to redress in a civil action. The civil 
and the criminal law and procedure do not in our opinion coincide, 
but are independent of each other. We may quote as an instance 
one admitted difference between the civil and the criminal law. 
In a civil action the plea of mere truth is, if established, a com« 
plete defence. In a criminal charge it is not so, for the" accused 
has further to prove the fact that it was for the public good that 
the imputation was made or published We therefore restrict 
ourselves to the civil wrong and the right to redress in a civil 
action. Nest, it is clear (and is also admitted before us) that 
the English rule of law on the point for decision is well estab- 
lished and beyond discussion, and that, under that rule the appel- 
lant before us would be absolutely protected. It is unnecessary, 
therefore, to discuss the English decisions on a principle which 
has been accepted for generations and has never been questioned 
in England. It has been recognized by Indian Judges. It had 
to be conceded before us that the High Courts of Bombay and 
Madras have applied it without hesitation, and that the latter 
has even gone to the extent of applying it to criminal cases, on 
the correctness of which we abstain from expressing any opinion. 

There is no Statute in India dealing with civil liability for 
defamation, We have, therefore, to apply the rule of equity, 
justice and good conscience. This has been interpreted by the 
Privy Council in Waghela Rujsanji v. Shekh Masluddin (1) to 
mean the rules of English Law if found applicable to Indian 
society and circumstances. On behalf of the plaintiff respondent 
it is urged that in the present instance the rule of English law 
is inapplicable to the circumstances of this country, and that, what- 
ever may have been the rule applied prior to I860, the Legisla- 
ture in introducing the Penal Code in that year did not apply 
the rule of English Law to criminal oases and may be said, by 
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(1) (1867) Xi. R Mr I, A„ 89 j % Ii, R., ll Bom,, 5S1. 
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implication, to have amended the civil law Reliance has been 
placed on the decision of the Calcutta High Court in Augada 
Ram Shaha v Nemai Ohand Shaha (1) and on the dictum m 
Abdul Hakim v. Tej Ohandar Mukarji (2). 

Reference has also been made to several decisions in criminal 
cases ; but we decline to discuss them, for the reasons already given. 
In regard to the first part of the argument the learned advocate 
for the respondent has failed to show us what there is in the cir- 
cumstances and society of this country that would make it im- 
proper or inadvisable to apply the English rule. It is sugges- 
ted that the mass of the population is uneducated and more 
impulsive and sensitive and therefoie more likely to take the 
law into its own hands if it cannot get redress for defamation, 
and that therefore it would not be sound public policy to enforce 
the English rule. We do not think that these are weighty 
reasons. The English Law does not seek to protect dishonest 
parties, witnesses or advocates ; hut deems it a lesser evil 
that they should escape than that the great majority of honest 
parties, witnesses and advocates should be exposed to vexatious 
actions. Unless it can be said that the great majority of these 
classes in India is dishonest, there can be no good reason against 
applying th© same rule in this country. Needless to say this has 
not been urged before us, and in this instance we consider that 
what is sound public policy in England is equally sound policy in 
India and that the rule of English Law is in accordance with 
the principles of justice, equity and good conscience. 

* The dictum of the Privy Oonncil in the case of Gunnesh DuM 
Singh v. Mugneeram Ohowdhry (3) supports us ; that in 3 AIL, 
815, is based on vague and indefinite grounds. 

We cannot agree with the decision of the Calcutta High 
Oourt in Augada Ram Shaha v. Nemai Ohand Shaha (4), It 
appears to be based upon the assumption that there was no law 
of defamation in India before the Penal Code. This is not the 
case, for there are reported decisions on the subject in this 
province as far back as 1852. Moreover, the learned Judges 
applied the test of the Criminal Law to the Civil Law, whcieas 
we hold that the two are independent of each other. 

(1) (1896) X L. R,, 23 Oalo , 807. (3) (1372) J1 B. L, 321. 

« pai) l £• 3 AIL, 815 . (4) (1896) I. L. R, 23 Gale., 867, 
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Lastly, the plea that a criminal enactment can be interpreted 
as amending the civil law by implication stands unsupported. 
It may be anomalous that a party should be criminally punish- 
able and yet be not civilly liable in a case like the present, but 
it is not the only anomaly in this branch of the law. 

We therefore hold that defamatory words used on such an occa- 
sion as is alleged by the plaintifnn this suit are not actionable, 
on the ground of absolute privilege, and that the present suit fails. 

We allow this appeal, set aside the decrees of the court below 
and dismiss the suit. In view of the circumstances of the case 
the parties will abide their own costs throughout. 

Appeal allowed . 


STAMP REFERENCE. 


Be foie Mr Justice Tudball 

ABINASH CHANDRA (Plaihtiff) v SHEKHAR CHAND Asm others 
(Defeisda.ssts)® 

Act JVc. VII of 1870 {Goui t Fees Act), section 7, vi—Suit foi pre-emption— Suit 
partly decued and partly dismissed— Appeal raising questions both as to 
true price and as to the right to pre-empt — Court fee 

Five villages were transferred by means of one sale deed, the oonsidoia- 
tion set forth m the deed being Rs. 44,000. In respect of this transaction a 
suit for pre-emption was brought $ but the plaintiff alleged that the true 
consideration was Rs. 2,500 only. As to two of the villages the suit was 
decreed, on payment of Rs 21,0)0, which was found to be the proportionate 
part of the Rs. 44,000 assignable to those villages: as to the other three 
villages the suit was dismissed. The plaintiff appealed (a) as to the price to 
be paid for the two villages in respect of which the decree was m his favour 
and ( b ) m respect of the disallowance of his claim to pre-empt the other three 
villages. A question having arisen as to the proper court fee payable on this 
appeal, it was held that the appeal was divisible into two clear and distinct parts, 
and that in respect of (a) the appellant should pay an ad valorem fee on the 
difference between 21/44 of Rs. 2,500 andRs. 21,000, while m respect of {£) the 
appellant should pay a court fee calculated according to section 7, vi, of the 
Court Fees Act, 1870, on five times the Government Revenue of the three 
villages claimed. 

This was a question arising out of an appeal in a suit for pre- 
emption as to the proper court fee payable on the appeal. The 
facts of the case appear from the following orders by the Court 
and the officers concerned * 
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Office report, 

“ This appeal arises out of a suit for pre-emption, In the 
plaint filed in the court below the plaintiff asked for possession 
by right of pre emption of certain shares in five villages on pay- 
ment of Rs, 2,500 the actual sale consideration, alleging that 
Ra. 44,000 entered in the sale deed was the ostensible amount 
of consideration A court fee of Rs. 180 was paid on the 
plaint on Rs. 3,100, being five times the Government revenue of 
the shares to be pre-empted. The court below decreed the claim 
for possession of the property specified in the plaint situate in 
maim Parkamr and mauza Cheontaha on condition of the 
plaintiff’s depositing Rs. 21,000 as the propoi fcionate amount 
of sale consideration in respect of those villages. The claim for 
possession of the three remaining villages, viz., Rampur, 
Lachmipur and Jotepur, was dismissed. 

M Against the decree of the court below the plaintiff has filed 
this appeal, valuing it for purposes of jurisdiction at Rs 2,500 
and for payment of court fee at Rs. 3,100, being five times of 
the Government revenue of all the five villages, as said above, and 
paying a court fee of Rs. 180 on the latter valuation. The 
relief sought in this appeal is that the decree of the court below 
be varied and the claim decreed in toto . A reference to the 
pleas urged in the memorandum of appeal to this Court will show 
that the plaintiff not only claims possession of the three villages 
named above in regard to which the claim has been dismissed, 
but he also contends that ohe actual sale consideration of all the 
properties claimed is Rs. 21,500, and not Rs, 44,000, as found 
by the court below, and so the claim in respect of mauzas Parkariar 
and Cheontaha ought to have been decreed on payment of the 
proportionate amount of the actual sale consideration. Practi- 
cally there are two reliefs asked for in this appeal viz, (1) to 
obtain possession of the three villages in regard to which the 
claim has been dismissed and (2) to reduce the proportionate 
liability in respect of two villages decieed in , plaintiff's favour 
As regards (1) the court fee ought to be paid on five times the 
* Government revenue of the three villages viz. Rampur, Lachmi- 
pur and Jotepur. According to the plaint, five times the revenue 
of these three villages is Rs. 1,7414-0. In regard to (2; the 
court fee should be paid on the difference between the amount 
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decreed against the plaintiff appellant) and that admitted by him 
as the actual sale price According to the plaintiff’s allegation 
as to the actual sale consideration the rateable conh ibution of 
the value of the two villages decreed should be m proportion to 
Bs, 44,000 ; 2 } 500 , 21,000. 

“ This comes to Bs. 1,193 The value of this relief is there- 
fore Rs. 21,000 minus Rs. 1,193 = Rs, 19,807. Aiding the two 
reliefs the value of this appeal should be Rs 21,5484-0 and on 
this valuation a court fee ofRs. 815 is payable A court fee 
ofRs 180 having been paid there is therefoie a deficiency of 
Rs 635 due from the plaintiff appellant in this Court,” 

To this report Munshi Haribans Sahai for the appellant made 
the following objection : — 

<s The report is n >t correct, The nature of the suit has not 
been changed in appeal and the subject-matter of the dispute 
between the parties is the right of pre-emption, the value of 
which for the purposes of court fees is to be determined in the 
manner directed by section 7, clause vi, of the Court Fees Act, 
The matter is concluded by the following observation of their 
Lordships sitting in Full Bench in the case of Hafiz Ahmad v. 
Sobha Ram (1) : — * We aie of opinion that where an appeal is 
preferred in a suit for pre-emption on the ground that the right 
to pre-empt has or has not been established, as the case may be, no 
matter what other pleas may be taken, the value of the subject- 
matter in dispute for the purposes of the Court Fees Act must be 
determined as in terms provided in article vi of section 7 of the 
Act. But when the question in appexl relates solely to the amount 
to be paid by the pre enaptor, then we think that it should be 
calculated ad valorem on the difference between the amounts 
alleged as the sale price on the one side and on the other. 7 

“The present appeal not i elating solely to the amount to be 
paid by the pre-emptor the view taken by the Stamp Reporter is 
legally unsustainable and no additional amount of court fee is 
leviable*” 

Tatting Officer's Report : — 

“ In this case the plaintiff claimed the right of pre-emption of 
certain shares of five villages an payment of Rs. 2,500, the actual 
consideration alleged being Rs, 44,000. In regard to three 
(l) (1884) I.L B, 0 4)1,488. 
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villages the claim was dismissed, and in regard to the other two 
it was decreed on condition of the payment of Rs. 21,000, the sum 
of Rs, 44,000 being accepted as the true consideration. In 
appealing the plaintiff pays a court fee based on five times the 
revenue of the villages Office suggests that as regaids the two 
villages Parkariar and Cheontalu, in the case of which the sole 
question now at issue is the amount of consideration, the court 
fee should be paid ad valorem on the difference between the 
consideration claimed and that accepted by the lower court. 
Both office and the learned vakil for the appellant rely on the 
Pull Bench ruling in Hafiz Ahmad v. Sobha Earn (1). It is here 
laid down that when an appeal is preferred on the grounds that 
right to pre empt has or has not been established, as the case 
may be, no matter what other pkas may jbe taken) the value of 
the subject-matter m dispute foi the purposes of the Court 
Fees Act must be determined as provided m article vi of section 7 
of the Act. But where the question m appeal relates solely to 
the amount to be paid by the pre-empt or, theie it should be 
calculated ad valorem on the difference between the amounts 
alleged as the sale puce on the one side and on the other The 
appellant maintains that it is impossible to split up this appeal, 
that the whole consideration is one, and that the fiist part of this 
ruling must apply to the whole. Office, on the other hand, contend 
that the nature of the appeal is quite different as regards the 
villages Parkanar and Oheontaha, and that the appeal as regards 
them must be taxed as laid down in the second part of the ruling 
quoted. I think that office is right, but as there appears to be 
no clear ruling as to whether an appeal which, like this, has two 
distinct parts with two different natuies, owing to the form of the 
decree of the low r er court, can be practically treated as two 
different appeals for court fee purposes, I refer the question for 
your decision/' 

Tudball, J f —- The facts are fully set out mthe referring order 
of the Taxing Officer The present appeal is divisible into two 
parts In regard to the three villages Eampur, Lachnupur, and 
Jotepur, the suit haa teen dismissed and it lias been held that the 
plaintiff has no right of pre-emption in these villages. In regard 
(1) (1864) I. L. E„ 6 All,, 4SS. 
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to Parkariar and Cheontaha the court below has held that the 
right to pre-empt exists, and it has directed the plaintiff to deposit 
the sum of Rs. 21,000 as the value thereof. The whole sale deed 
purported to be for the sum of Rp. 44,000. The plaintiff sought 
to pre-empt the whole property upon the payment of Rs. 2,500. 
The court below has held that Ks. 44,000 is the correct amount, 
and in respect of the two villages Parkaiiar and Cheontaha it has 
diiected the payment of a propoitionate part, namely the sum of 
Rs. 21,000. The appellant claims to be allowed to appeal on the 
payment of a court fee based upon five times the revenue of all 
five villages. The Taxing Officer’s opinion is that, the appeal being 
divisible into two parts, and the sole question which aiises in one 
part of the appeal respecting the two villages being a question of 
consideration, the appellant must pay an ad valorem court fee as 
laid down in the ruling in Hafiz Ahmad v. Sobha Ram (1). In 
regard to the three remaining villages, as the right to pre empt is 
m dispute, the court fee in respect thereto must be calculated 
according to section 7, clause vi, of the Court Bees Act, On 
behalf of the appellant it is urged that the question of considera- 
tion arises on the whole appeal and as that is not the sole question, 
inasmuch as the right of pre-emption is in dispute in respect to 
at least three villages, under the ruling quoted he need only pay 
court fees on five times the Government revenue, as mentioned 
above, on the whole estate. In my opinion the appeal is divisible 
into two clear and distinct parts, and the report of the Taxing 
Officer is correct. In regard to the two villages of Parkariar and 
Cheontaha, the court fee will be calculated ad valorem on the 
difference between 21/44 of Rs. 2,500 and Rs, 21,000. The 
court fee in respect of the other three villages will be calculated 
according to section 7, clause vi, on the basis of five times 
the Government revenue. If the appellant so pleases, he may 
amend his plaint, of which notice will have to be given to the 
other side, and the office will calculate the court fees after the 
amendment has been made. I allow three weeks for the making 
of the amendment and after it has been made a necessary period 
will be allowed for the payment of any deficiency that s may then 
be found due* 

l\) (1884) I. 3j. B, 6 All., 4S8J 
28 
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Befoie Mi Jushoe Titdball 

RATAN SINGH (PtAnmrr) v. KHEM KARAN (DarcNDANT).# 

4oS No 711 of 1870 ( Court Sees Aaf), a eheduh II, article 5 , section 7, clause 
xt-'Sutt for declaration that plaintiff is an occupancy tenant- Ac' 
(Local ) No. II of 1901 ( Agra Tenancy Act), section 95— Court fee 

In a suit under section 95 ol tho Agia> * enancy Aot, 1901, to declaie the 
plamlifi’s stilus as an occupancy tenant the plaint cr memorandum of appeal 
should bear a courtlee of e'ght annas a° provided m aiticloB of schedule II 
to the Oouit Eces Aot : section 7, olauso si, of the Aot does not apply to 
such a suit. 

Tuis was a question arising in an appeal in a suit under 
section 95 of the Agra Tenancy Act, 1901, for a declaration of 
the plaintiffs status as an occupancy tenant, as to the proper court 
fee payable both on the plaint and on the memorandum of appeal. 
The facts of the case appear from the following older of the 
Court and the officers concerned : — ■ 

Office Report : — 

“ The suit being for declaration of the nature of tenancy under 
section 95 of the Tenancy Act a court fee of Rs 10 must be 
paid by the plaintiff appellant on the appeal, n respective of 
valuation, as held by this Court m S A. No 475 of 1912, dated 
tho 16th of Jimmy, 1913, Viare Lai v Gang a Itam. This 
appeal is therclou, lmnffioienily stamped bv Us. 7-12 0 There is 
also a deficiency oi Rs 9-8-0 due fiom the defendant respondent 
on his appeal to the lower appellate court.” 

The following objection was made by Bobu P%uri Lai 
Banerji The Stamp Reporter’s report absolutely overlooks 
the provision of the Court Fees Act, schedule II, article 5. A 
court foe of 8 annas only was payable on the memorandum of 
appeal. The earlier ease referred to by the Stamp Reporter 
contains no reference to this provision, consequently the decision 
cannot he accepted as it is oonfci iry to an express provision of 
law.” 

Office Report : — 

“ With leferenco to the objection taken by the foamed vakil 
for the -olein tiff appellant ilmt a p'aint or memorandum of 
appeal in a suit broughl undo; - cation 95 ot Tenancy Act is 
governed by Mtiele 5, schedule II, of the Court Foes Act, 
I have grave doubts. This question came up once befoxo when 

* bUjtf^Ro'ercnoo m fcodtoud^poeal Na Dj of 1918. 
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Mr. Burkitt was the Taxing Officer* He deferred a similar 
question to the Hon’ble Mr, Justice Airman as Taxing Judge, 
Who held that a memorandum of appeal in a suit under section 95 
of the Tenancy Act must bo stamped with a fixed fee of Rs, 10. 
Tho same view was taken by the Hon’ble Sir H. D, Griff in as a 
Judge of this Hon’ble Court, (Both rulings are put up). If you 
think that these rulings are not binding in this case in view of the 
objection taken by the appellant’s vakil, the matter may be re- 
ferred to the Hon’ble Taxing Judge for a third decision.” 

Taxing Officer's Report : — 

“ This is a suit under section 95 of the Tenancy Act for 
declaration of occupancy rights, on which a court fee of 8 annas 
has been paid. Office objects that the fixed fee of Rs. 10 for a 
declaration without consequential relief should be paid, while the 
appellant points to article 5 of schedule II of the Court Fees Act. 
1 see no reason why the suit should not be held to come under 
that article both in the lower courts and in this Court, but as the 
two rulings placed below, though for some reason they do not 
consider this specific question, appear to be against me, I put the 
case up for your orders under section 5 of the Court Fees Act ” 

Tudbill, J —This is an appeal in a suit brought by the appel- 
Uul for a leclaiatioii under section 95 of the Tenancy Act, that he 
has occupancy rights in a certain holding. The suit is purely a dec- 
laratory suit. The question is what is the court fee payable on 
the appeal. Primd facie the suit falls clearly within schedule II, 
article 5, of the Court Fees Act, which lays down that on a plaint 
or memorandum of appeal in a suit to establish or disprove a 
right of occupmcy a court fee of eight annas should be paid. The 
only difficulty in the case arises by reason of two previous Judges 
of this Court having in similar cases directed that a fee of Rs. 10 
was payable. In neither of these decisions was schedule II, article 
5, apparently consideied. The suit is not one to which section 7, 
clause XI, of the Court Fees Act is applicable, A 3 I have said 
above, it is purely a declaratory suit, and nothing more, in which 
the plaintiff seeks to establish that he has a right of occupancy. In 
my opinion the law is plain and the appeal is governed by schedule 
II, article of the Court Fees Act and the court fee p^able is 
eight annas according thereto. I so direct 


1918 


&A.G.AN SlNOU 
V, 

Khem 

IUeau. 



360 


THE INDIAN LAW REPORTS, 


[VOL. XL. 


appellate cbiminal. 


Befote Justice Sir Pramada Gha an Banetji and Mr Justice Piggotl. 
EMPEROR v. GAURT SHANKAR* 

Act No XLV of i860 (Indian Penal Goie), section 302 — MuuUt —Poisoninf/ by 
arsenic— ZniefLtion— Knowledge 

A person who administers a wall-known poison like arsenic to another 
must be takjn to know that his act is so imminently dangerous! that it must 
m all probability cause death or such bodily injury as is likely to cause death, 
and, if death ensue, he is guilty of murder, notwithstanding that his intention 
may not have been to cKbe doUh Queen Empress v. Tuhha (1), King- 
Epipeior v, Bhagwan Din (?) and Emg-Emppior v. Gutali (8) referred to* 

This was an appeal from a conviction of murder and a sentence 
of death passed upon one Qauri Shankar Bhat by the Sessions 
Judge of Cwnporo The facts of the case are fully stated in the 
judgement of the Court, 

Mr. E, A , Howards for the appellant 
The Government Advocate (Mr A, E Ryves), for the Crown. 
Baheirji and Piggott, JJ In (his case Qauri Shankar Bhat, 
aged 58 years, has been found guilty by the “learned Sessions 
Judge of Oawnpore on a charge framed under section 302 of the 
Indian Penal Code, the case against him being that he caused the 
death of a little hoy named Parnunand by arsenical poisoning. 
The record is before us for confirmation of fthe sentence of death 
and a petition of appeal has been presented by Garni Shankar 
through the Superintendent of the Jail in which he is confined. 
We have also had tho advantage of hearing the case argued on 
behalf of the appellant by a learne 1 advocate of this Court. The 
story for the prosecution is that, on the 23rd of September last, 
in the course of the forenoon, the accused asked two little boys, 
Parmanand and Durga, the sons of his neighbours Lala and 
Jawahir Ktxrmis, to come to him at a certain temple in order to 
study. The accused’s own boys were there studying their books 
just outside the temple It is alleged that Qauri Shankar offered 
some sugar to the boys, Parmanand and Durga, taking precautions 
at the same time that his own sons should not receive any share 

I , # Oamlrtai Appal Ho U of 1918, from an nrte ~ 

all 1 S0 ? s * OG0 ^ of Oawnpore, dated tho 2nd of January, 1918* 

?* J 2 ° AljE j US ’ (*003) bk.B, SO All, 568, 

k V i # )W03) L L. ft., H All, i H 
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of it* The boys ate the sugar on the spot and, after some time, 
they weie both taken ill with vomiting and purging. They were 
carried to the hospital, and the fir&ii report was made at the police 
station of Derapur on the 21th of September at 1 p.rn,, that 
is to say, within about 24 hours of the occurrence, In this 
report Lala, the father of the boy Parminand, plainly accused 
Garni Shankar of having given the two boys some poisonous subs- 
tance in sugar, Ho did this on the strength of the statements 
made to him by the boys themselves. The boys were treated at the 
hospital, and it was apparent that the case of the younger of the 
two, Parmanand, who was only about nine years of age, was the 
more serious, and on the 24th of September, the statement of 
Parmanand was recorded by the Tahsildur Magistrate, It is to 
the effect already explained. It alleges that Duiga and Parma- 
nand had been sent to the temple by their mother at Gauri 
Shankars instance, that they were given sugar to eat, that they 
complained at the time that it had a cuiious taste, but were 
encouraged by the accused to eat it, and that they were taken 
ill shortly afterwards, The parents of the two boys removed 
them from the hospital on the morning of the 25th of 
September, perhaps injudiciously so far as regards Parmanand, 
The result was that, while Durga recovered, Parmanand died on 
the 26th of September, The subsequent autopsy, taken in 
connection with the report of the Chemical Examiner, puts it 
beyond doubt that death was the result of arsenical poisoning. 
The hospital assistant, who treated both the boys, gives evidence 
to the same effect. The symptoms observed by him were those of 
arsenical poisoning and he suspected arsenic from the first. 

The evidence on the xecord is not voluminous, but it seems 
straightforward and reliable as far as it goes, Musammat Jasoda 
is able to prove that Parmanand was sent to Gauri Shankar at the 
temple, at the latter's express request, and that wh@nh$ returned 
home about noon he was vomiting and soon became seriously ill, 
The most important evidence in the eg»se is the statement of the 
boy Durga, He says that he was given suga£, by the accused at 
the temple along with Parmanand , th%t th§y both complained of 
the sugar tasting bitter, but the accused reassured them, saying 
that there was pepper in it. There is one slight discrepancy 
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between his statement and the dying declaration of Parmanand. 
According to the latter the boys were taken ill at the temple and 
had both of them vomited before they eft it, According io 
Durga he was able to go away and visit his house and anothex 
place, and had also eaten wo puns, before he was taken ill On 
a consideration of the evidence given by Lala, the father of 
Parmanand, and by Jawahir, the father of Durga, it seems probable 
that some confusion of memory on the pait of the boy Durga is 
responsible for the discrepancy. The evidence of Lala as to what 
he was told by Parmanand clearly supports the version m the 
dying declaration. The point, however, does not seem of material 
importance, whatever the explanation of the discrepancy may be. 

There is clear evidence of motive, although it may fairly be 
argued on the accused's behalf that the motive is not a strong 
one for the commission of &uchan offence as murder, There was 
a criminal prosecution pending against Gaun Shankar and the 
case was down for hoaxing before the Tahsildar Magistrate on the 
24th of September, Lala had been active m arranging for 
the prosecution and was the most important witness m the case, 
Jawahir, father of Durga, had also been summoned as a witness. 
In the result Lala wa^ unable to attend because he was waiting 
upon his sick son, and the complaint was dismissed without any 
regular trial, the Magistrate apparently accepting a statement 
made to him by Gaun Shankar and not considering himself called 
upon to make further inquiry in the absence of the principal 
witness for the prosecution. 

The accrn^d sets up no defence worthy of consideration, either 
in the court below or in the petition of appeal winch he has 
addressed to us, He denies all the facts alleged against him. He 
says he was not in the village at all on the 2Brd of September 
and that the boys never came to him at the temple. In his peti- 
tion of appeal to this Court be goes so far as to suggest that the 
parents ol tiro two boys were seriously at enmity with him 
that they juminis.crcd poison I o their own children in order to 
geu him into truuMo, A diAuco of the "‘sort certainly does nob 
help the accused, The asocssom. as well r r i iho lojmrd Serious 
Judge, were satisfied that the prosecution evidence was reliable 
atyittbgA, Gauu Shankar had ceiUiuly administered arsenic to 



ALLAHABAD SERIES. 


368 


VOL. XL J 


these two boys with the intention to make them ill. We have 
felt called upon to consider caiefully the question as to the precise 
nature of the offence thereby committed by the accused. The 
learned Sessions Judge passes over the point somewhat lightly, 
with the remark that the accused must have known that he was 
likely to cause the death of Parmanand by giving him aiaemc. 
The question requues to be eonsideied sonm hat moie caiefully 
with reference to the piovisions of sections 299 and 800 oi thj 
Indian Penal Code, With regaid to tho formu o. these sections, 
we think there can be no doubt that Gauri Ska lkai intended to 
cause bodily injury to the two boys and.that the bodily injury 
which he' intended to cause by the administration of arsenic was 
of a kind likely to ifeult in death, specially m the case ol a little 
boy about nine years of age. Fuither, we are quite prepared to 
hold that in administering arsenic to these boys he knew that he 
was likely tkeie' y to cause death. When wo come to consider 
the piovisions of section 800, clause (2), it becomes evident that 
the present case is one which lies very much on tho boundary line. 
Somewhat similar questions have had to be eonsideied by this 
Com t in cases of dhatura poisoning and there has been some 
conflict of authority, as may be seen from uho following cases 
Quean- Empress v. Tw’sha (1), Ling-Emperor y. Bhagwan Bin 
(2; and King* Emperor v. Guiah (3). 

Each case must of course be decided upon its own facts, but it 
seems a grave matter to hold that a man of the accused’s age, 
administering a sub., ounce like arsenic, with the effects of which 
the agncultuikb population of Northern India is well acquainted 
to a boy of Parmanaad’s age, and actually causing his death 
thereby, is to be found guilty of any offence short of murder 
even though his intention at the time may not have been (and 
probably was not) to cause the death of the child. Taking the 
provisions of the section in question as applicable to the facts of 
the case, we think we are hound to hold that Gami Shankar in 
committing the act proved against him, knew it to be so’ira- 
mine ntly dangerous that it must in all probability cause to the 
boys such bodily injury as is likely to cause death. The case 
therefore just falls within the definition of the offence of murder 
(1) ( 1897) I. JD. R., 20 All., 148. (2) { 1908 ) I, L. R., 80 All 

(8)11908) I L.B,, 81 All, 148. 
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Regarding it), however, as a case standing veiy much upon the 
border line, and accepting, as we do, the conclusion that the 
intention was not to cause the death of either of the boys, we do 
not think it necessary in this case to pass the severer sentence 
provided by law, We so far accept the appeal of Qauri Shankar 
that we set aside the sentence of death passed upon him, but affix m 
his conviction. We direct that he undeigo transportation for 
life with effect from the 2nd of January, 1918, the date of his 
conviction in the Sessions Court, 

(Sentence modified 

RE VISIONAL CRIMINAL. 


Before Mr, Justice Walsh 
SUNDAB NATII v. BABANA NATH * 

Criminal Btocedure Code, section l4>5~~Gove nmeni of India Act, id 15, section 
X07— 0 der unde) section 143 of the Code of Cnmmal JP/ooedwe made by 
a magistrate duly empowered to act undei Chapter XII of the Code~~ 
Revision*** Jurisdiction of High Comt 

When proceedings are an intention, in form and in fact pioceedings under 
Ohaptei XII of tho Code of Criminal Prooedmo, and aie taken by a migistrate 
duly empowered to act under thahchaptei, Urn High Court has no power to send 
for the record of those proceedings, either under the Code of Criminal Procedure 
or under the Croyomment of India Act, 3915. Matuhdham Singh v, Jaisn (1) 
followed, It ie # however, open to apirfcy m such a case to satisfy the High 
Court that property of which ho is entitled to possession has been dealt with 
by an order which has no legal authority at all, and he may do so by an 
affidavit or in any other reliable manner, and theicby invoke the superintending 
power of the court. 

This was an application in ic vision fiom an order passed 
under chapter XII of the Code of Ciixninal Procedure by a 
magistrate of the first class. The magistrate found that a 
dispute likely to cause a breach of the peace existed in respect of 
certain immovable property belonging to a math , between two 
rival claimants to the gaddi, Sundar Nath and Barana Nath. 
After a lengthy inquiry he came to the following finding : — 

After consideiing all the evidence on the record, I am 
tinable to satisfy myself whether any and which of them (the claim- 
1 -imiBfy was in possession of the whole subject of dispute, and it has 

# Criminal Rgvibixu No, 6a of 1918, Lom an cider of Bishebhvari Praaad, 
■; Magistrate, First Class, o£ Gorakhpur, ctai e<3 the 2nd of January, 19 18. 

(1) (1917) I, L ft., 39 All., 612. 
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noli been shown also that any party is in decidedly complete 
possession of a part of the subject of dispute. I attach the 
whole subject of dispute under section 146 of the Code of Crimi- 
nal Procedure, viz., the lands and grain m Ubri Chauk, till a 
competent court has determined the rights of the parties to it and 
its possession.” Against this order Sundar Nath applied m 
revision to the High Court. The application did not purport to 
be filed under any particulai section of any particular Act, but 
contained the following grounds : — 

“(1) Because the learned magistrate had no jurisdiction to 
proceed under section 145, Criminal Procedure Code, inasmuch 
as there were no proper parties before him. 

(2) Because Barana Nath being a trespasser, his possession* 
even if proved, would not be recognized in law, and he cannot 
take advantage of the provisions of chapter XII of the Code of 
Criminal Procedure. 

(3) Because the magistrate has not exercised his jurisdiction 
and made an older m accordance with section 145, Criminal 
Procedure Code, and maintained the paity who bad the title and 
possession both in his favour in possession. 

(4) Because in any view, the order attaching the property and 
adding the various riders to his order imposing obligations on 
Barana Nath is contrary to law and improper on the merits/’ 

Babu SaPya Ghandra Mulcerji , for the applicant. 

Walsh, J.—I have no power to send for the record in m 
application for revision i elating to proceedings under Chapter XII. 

Sub-section (3)of section 435, Criminal Procedure Code, abso- 
lutely prohibits that course. The law as laid down by the general 
current of authorities in this province is that the superintendence 
section, which is now section 107 of the Government of India Act, 
cannot be invoked so as to question proceedings which purport to 
be proceedings lawfully taken by a magistrate under Chapter 
XII. It is well recognized that there is an Jrreconcileable dif- 
ference of opinion on this point between some of the High Courts, 
notably two recent judgements* one delivered by my brother Knox 
and one delivered in Patna by the former i3hief Justice of the 
Patna High Com t based upon the course of authorities It is obvi- 
ous that, having regard to the view established in this Province, 
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it is difficult to question proceedings of this kind at all. It has 
been «aid that proceedings which purport to be under Chapter XII 
may be improperly taken, improperly brought or conducted, and 
therefore may be bleated as if they were no proceedings under the 
Chapter. This view is not a sound one and has been frequently 
dissented from— even by the Privy Council in cases of awards, 
where the arbitrators, so long as they act within their jurisdiction, 
are masters of the situation. It has been sought by persons trying 
to get rid of an award to say that, if the arbitrators have gone 
wrong either in law or in procedure or something of that kind 
other than misconduct, although there is no appeal, the award is 
bad and therefore no award at all. In the same way it i^ sought 
to argue that proceedings under Chapter XII, where for example, 
all the proper parties are not required to attend court and so 
forth, being proceedings which are defective and therefore bad, 
may be treated as though they weie no proceedings at all. 1 think 
it is impossible to give effect to this view, au<l there is the 
further difficulty, as pointed out by Knox, J., that this cannot 
be determined without sending foi the record. This is just what 
this Court cannot do. 

On the other hand, there is the difficulty in the other point of 
view, viz,, that though the Legislature has vested in this Court a 
complete discretionary power of superintendence to check irregu- 
lar proceedings of inferior courts which may result in serious injury 
or injustice, if the view which I have just stated is correct- the 
view with regard to the sending for records or otherwise inquiring 
into proceedings under Chapter Xll,~the jurisdiction of this 
Court to superintend proceedings under Chapter XII may become 
a dead letter. I think that this is not necessarily so. There is 
at any rale one way in which it seems to me both views may be 
reconciled. If proceedings totally without legal foundation or 
legislative authority are taken by a magistrate in the name of 
proceedings under Chapter XII, but not seriously purporting to 
be taken under, or to comply with the provisions of that Chapter, 
and this Court is satisfied of chat fact by reliable evidence, 
thou I think there is clearly a case for interference. I myself 
interfered in one ease which scorned to be a palpable and serious 
jnisuucbrsUudhig of the powers conferred by tnis section, where 
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the magistrate had not even had a report which dealt with 
any question of the breach of peace, so that the legal foundation 
for his authority had never been laid, and in interfering in that 
case I adopted the dictum of Sir John Stanley, who seemed to 
think that the superintendence section could be applied to any 
circumstances to which revision would apply ii it had not Leon 
expressly excluded 

Somehow or other in that case, I do not know how, the ciicum- 
stances were before me, because the recoid had been lent for and 
the application had been admitted,, It is always open to a party 
in buon a case as this to satisfy the High Court that the property 
of whit h ho is entitled to possession has been dealt with by an 
cider which has no legal authority at all, and he may do so by an 
affidavit or in any other reliable manner, and thereby invoke the 
superintending power of the com t ; but I do not think he can ask 
this Court to interfere in revision or to send for the record, 
merely by showing that on the face of the judgement the magis- 
trate has neglected or misinteipieted some of the provisions of 
the Chapter* 

The application is rejected. 

Application rejected 


APPELLATE CIVIL. 

Befo e M . Justice Big got t and M>. Justice WalJt. 

L, W. 0 JEfcDE (Pcaintutf) v. THE SECRETARY OF STATE FOB INDIA 
IN COUNCIL {DmmDAmh* 

Act Bio. I of 1804 (Land Acquisition Act), secaons 28 , 4 f )~~ Principles of 
fatessmen* of common Mmi^Land forming pm t of compound of home? 
but actually %n possession of tenants with occupancy ngMs, 
f XJae owner o i a house with a compound attached to it let out a laige part 
of the compound to agricultural tenants whom ho allowed to acquire occupancy 
rights therein. Beld, on a question arising as to the principle of assessing 
compensation for this portion under the Land Acquisition Act, 1894, that, go 
far as the owner's interest was concerned, compensation was properly calculated 
at so many years' purchase of the annual piodfcs actually received by the 
owner at tho time of the sale* The owner could not, in the circumstances, be 
allowed to claim compensation as dor a building site. Bombay Improvement 
Trust w Jalbhoy Ardeshir (1) referred to x 

* First Appeal No, 849 of 191$, fiom a decree of L# JohUston, District 
Judge of Meeauv, dated the 11th of May, l9lS, 

(X> (1009) 1, L. 88 Bom., 4S& 
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For the purposes of this report the facts of the case may be 
briefly stated as follows : The appellant owned a house with a 
compound surrounding it in the city of Meerut. He had let 
portions of the compound to agricultural tenants who had 
acquired occupancy rights therein, and Government revenue was 
assessed on such portions. There were houses and other buildings 
m the vicinity of the compound. Under the Land Acquisition 
Act, I of 1894, the Government acquired for building pui poses a 
plot, measuring about bighas, out of the said compound The 
sum awarded to the appellant for compensation was calculated at 
16 years’ puichase on the net rent income of the plot, and it 
worked out at about Its. 213 a bigha, exclusive of the value of a 
well and of the 15 per cent, allowance, A fuither sum of 
Bs. 1,022 odd was paid as compensation to the occupancy tenants 
of tho plot, and this came to about Bs. 108 per bigha. --The 
appellant objected, inter aha, that he ought to have been allowed 
the full market value of the land considered as a building site in 
that locality, and that action should have been taken under either 
section 49 or section 23 (1) ‘ Hardly ’ of Act No. I of 1894. The 
District Judge, upon a refcience, came to the finding that the 
value of land for building sites in that locality was at least 
Bs, 500 per bigha, but as the land in question was hampered by 
the existence of the tenants’ occupancy rights it had no value, 
other than the value calculated on its rent income, to a person 
who could not extinguish those occupancy rights. The District 
Judge further held that section 49 had no application inasmuch 
as the compound had not hten kept up as such, but let out to 
tenants, who had been allowed to aequne lights of occupancy. 
Except in a matter of slight detail the District Judge maintained 
the award. The appellant appealed to the High Couit. 

Babu Sited Prasad Ghosh, for the appellant, contended that the 
District J udge had proceeded on an exroneous principle in aseerl aim- 
ing the market value of the land. He relied upon the ease of 
Kailas Chandra Mttira v. Secretary of State (1) and upon the 
(.observations of Batchelor, J., in the case' of Bombay Improve- 
'rtktnt- Trust v. Jfllblioy ArdesJnr (2) as to Lhe true moaning of 
. (1) (1910) 18 Inchnu Cases, £38 ; 17 C, L. J,, 34, 

(2) (1909) I L. R, 33 Bom 483 (496). 
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H the market value of the land ” in section 23 of the Land 
Acquisition Act. As to the proper method of ascertaining the 
market value of agricultural lands situated within a municipal 
area, which were in the possession of occupancy tenants, he relied 
on the ruling in The Collector of Dacca v. Sari Das Bysah (1) 
and contended that the appellant landlord was entitled to the 
difference between the value of the land which might be paid by 
a willing purchaser if it were not in the possession of occupancy 
tenants and the amount actually awarded to the latter by the 
Collector. On the Judge's own findings the appellant was entitled 
to the difference between Rs, 500 and Rs. 108 per bigha. He 
relied further on the case of Dhani v. The Superintendent of 
Delira Dun (2) as to the value of the land in question as a 
building site as disclosed by the evidence on the record. He also 
submitted that enhanced compensation on the ground of damage 
from severance of the land in question from the rest of the com- 
pound should have been allowed, 

Mr. A . E> Ryve$ } for the respondent, was not called upon. 
Pigqott and Walsh, JJ. 1 This is an appeal in a land 
acquisition case. The plot of land in question is situated at 
Meerut and is required by Government for the purpose of a 
boarding-house in connection with an important school. The 
owner objected to the District Judge against the sum awarded 
by the Collector, but his objections failed, and he has appealed to 
this Court against the order of the District Judge, The memo- 
randum of appeal before us raises three points, two of which 
may be briefly disposed of The plot of land in suit forms part 
of a compound appurtenant to a house owned by the appellant, 
and the point as taken in the memorandum of appeal before us 
is that the District Judge has erred in refusing to enforce in 
favour of the appellant the provisions of section 49 of the Land 
Acquisition Act (No. I of 1894), according to which the appellant 
was entitled to claim that the entire compound should be acquired. 
As a matter of fact the point has not been argued before us 
precisely in this form. It has rather been contended that* the 
provisions of section 23, clause (1) (thirdly) have been overlooked 
by the court below, and that the compensation awarded should 
have been increased upon an estimate of the damage presumably 
{1} 14 Xadiau Omm t m ^2) 'Wwkly N’otes, 1890, p 129. 
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sustained by the appellant in consequence of the severance of this 
parcel of land from the rest of the compound. If we thought 
that injustice had been done to the appellant in the court below, 
merely because he had failed to make it sufficiently clear by his 
pleadings whether he was desiring to claim his remedy under 
section 49 or under section 23 aforesaid, we should not have felt 
that there was any technical objection in the way of our doing 
substantial justice. We find that this point has been considered 
in all its bearings and has been disposed of by the learned District 
Judge. The fact is that, although the land in suit may be 
spoken of in a sense as forming part of the compound of a house^ 
the area in question has not been kept up as a compound. Both 
the plot of land m suit and the adjoining aiea have been brought 
under cultivation, and occupancy tenants are in cultivating 
possession of the same. Under these circumstances it does not 
appear that any case is made out for a rhim for enhanced com- 
pensation on the ground of damage from severance. The third 
plea in appeal is as to the alleged under-valuation of the well 
situated on the plot of land in it. It is sufficient to say about 
this that the learned District Judge was right in remarking that, 
on the materials available on this recox d, there was no evse made 
out for increasing the sum awarded by the Collector under this 
head. There remains the more substantial plea taken in the 
second paragraph of the memorandum of appeal. It is contended 
that tin land in question, although at present under cultivation 
and held by occupancy tenants, has a value as a building site 
which has 1 een entirely disregarded by the court below. We 
have been referred to the case of Bombay Improvement Trust v. 
Jalbhoy Ardeshir (1), where the principles applicable to the 
acquisition of land in respect of which there exists more than 
one interest have been discussed and laid down. We do not see 
that these principles have been overlooked by the court below. 
The learned District Judge has taken into consideration what 
the market value of this land might be, if it were vacant and 
available for building purposes. He has estimated its value 
from this point* of view at Rs* 500 a bigha, The memorandum 
v of appeal before us seems to accept this valuation as more or loss 
adequate from the point of view on which it proceeds. In 
(1) (1909) I. Tj Km S3 33om. s 483. 
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argument our attention has been drawn to portions of the evidence 
from which it might be inferred that even this sum of Rs. 500 a 
bigha was an under- valuation, but on the evidence as a whole 
there seems no reason why it should not be accepted as far as it 
goes. As the learned District Judge, however, points out, the 
difficulty of this case lies in the fact that* the land in suit was 
not at the disposal of the appellant for sale as a building site. 
Any one desiring to acquire it for that puipose would have to 
deal, not merely with the appellant, but with the occupancy 
tenants, who have vested rights not tiansfezable except under 
stringent limitations as laid down in the Tenancy Act Taking 
this matter into consideration, the learned District Judge has 
come to the conclusion that the value of this land to the appel- 
lant himself does not exceed the sum which has been allowed by 
the Collector, calculated on the basis of so many years' purchase 
of the annual profits actually derived by him from it at the 
present time. We have been asked to consider what has been 
actually paid by Government under the orders of the Collector 
to the occupancy tenants loi the purchase of their rights ; hut the 
occupancy tenants accepted the Collector’s valuation and then 
case was not before the comt below. Had the occupancy tenants 
given evidence in the present case, and established the fact that 
they would have been pi epared at any time to surrender their 
rights to their proprietor for the time being, in return for the 
sum which was awarded to them as compensation by the Collector, 
there might have been some basis for the contention that* tho 
award in favour of the present appellant should be increased by 
the difference between the market value of the land as a building 
site, calculated at the presumed rate of Rs, 500 a bigha, and the 
sum total of Jsbe compensation awarded by tho Collector to the 
appellant and to the occupancy tenants. There is, however, no 
such evidence on the record, and the mere acquiescence by the 
occupancy tenants in the Collector's award by no means 
suggests, as a necessary inference, the fact that they would not 
have stood out for a higher price if they had found themselves 
bargaining with a proposed purchaser of the proprietary rights. It 
seems^therefore, that no cause has been shown for interference with 
the order of the court below. We dismiss the appeal with costs. 

Appeal dismissed. 
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REVISIONAL CRIMINAL. 

Before Mr, Justice Piggott . 

EMPEROR v , INDAR and others * 

Criminal Procedwe Code, sections 110 (/) and 117 — Becunfy fo) good 
behaviour?* Evidence of general ?epute not admissible when the case fo t the 
prosecution lesis on section 110 (/) 

Inapiooeeding under section 110 of the Code of Criminal Procedure 
where the basis of the Courts order is clause (/) of that section, the faot that 
the person against whom the proceeding is taken is so desperate and dangeious 
as to render his bamg at large without security hazardous to the community 
is not a faot which under section 47 of the Code can he proved by evidence of 
general repute. 

In this case Indar, Jbabbu Lai and Bhopal, a father and 
two sons, had been required by a Sub-Divisional Magistrate to 
give security to be of good behaviour for a period of one year 
under the provisions of section 110 of the Code of Griminal 
Procedure. They appealed to the District Magistrate, who 
dismissed their appeal. They thereupon applied in revision to 
the High Court. 

Mr. A* 0 * Hamilton , for the applicants 

The Assistant Government Advocate (Mr* JB, Maleomson,) 
for the Crown. 

Piggott, J. In this case Indar, Jhabbu Lai and Bhopal, a 
father and two sons, have been required by a Sub- Divisional 
Magistrate to give security to be of good behaviour for a period 
of one year under the provisions of section 110 of the Code of 
Criminal Procedure. An appeal against that order has been 
dismissed by the District Magistrate The case is before me 
on an application for revision in respect of these two orders, 
I have been through the record and I am quite satisfied that the 
orders complained of are Illegal, on more than one ground, and 
cannot be affirmed The order of the District Magistrate is 
perfectly clear and straightforward and shows beyond possible 
doubt the grounds upon which the prosecution of these men for 
bad livelihood has proceeded and the order against them passed. 
There was a daeoity at the house of one Bam Dayal, in the course 
■ which the said Bam Dayal was murdered. Information was 

ffrt! y '* ■ — 

* Gcimiual Revision. No 79o of I9i7, from am order of G L Alexander, < 

1 DwtrSqfcMagisScdt^aE Rj.rruVaj.bid, diiol thi 276li of ( July, 1917, 
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~ forthcoming to the effect that this daeoity had been organize 1 
by Indar and that he and his sons, Jkabbu Lai and Bhopal, had 
taken part in it, The three men were placed on their trial along 
with others, charged with having taken part in this daeoity and 
in the murder of Ram Dayal. They were acquitted by the 
Sessions Court. The present proceedings are an attempt to prove 
by hearsay evidence what the prosecution were unable to proYe 
by direct evidence at the sessions trial. The learned District 
Magistrate says quite frankly that he is satisfied by the evidence 
on the record that Indar, Bhopal and Jhabbu Lai had got up the 
daeoity at the house of Ram Dayal There is piactieally no 
legal evidence to this effect on the record If it is alleged 
against a person, even in a proceeding under section 110 of the 
Code of Criminal Procedure, that he on a certain occasion 
committed a particular offence, that fact must be proved by 
relevant evidence It is not at all the same thing as proving by 
evidence of general repute that a man is a habitual offender 
Moreover, in the present case the preliminary ordei drawn up 
by the Magistrate shows clearly that the piosecution weie not 
prepared to undeitake to pxove, by evidence of geneial repute 
or otherwise, that these men were habitual icbbers or habitual 
leceivers of stolen property. The case against them was that they 
were so desperate and dangerous as to render their being at 
large without security hazardous to the community This is not 
a fact which uoder section 117 of the Code of Criminal Pi oce- 
dure can be proved by evidence of general repute, I do not 
say that in a proceeding of this sorb evidence of genera] repute 
may nob be offered in support of an allegation that a peison 
against whom proceedings have been taken is habitually a robbei 
or habitually commits extortion, ancl that the court may not be 
asked at the same time to consider whether this evidence of 
the man’s general repute, read in connection with direct evidence 
establishing definite facts against him, may not justify a conclusion 
that he is a desperate and dangerous character and within tha scope 
of clause (f) of section 110 of the Code of Criminal Procedure 
If, however, it is intended to conduct a prosecution on these 
hues, the accused should have fair notice of the fact in the 
preUmiaary order drawn up against him. The form of the 
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preliminary order passed in the ease clearly slows that those 
responsible for the conduct of the prosecution were not prepared 
to ask the Comt to find that these men were habitual robbers or 
habitual receivers of stolen p operty. For all those xeasons I 
am qmte satisfied that the oideis complained of cannot be sus- 
tained I set aside the o*dor of the Sub-Divisional Magistrate 
an 1 discharge Indxr, Bhopal anl Jhabbu Lai, If they have 
furnished the securities required, their smeties will bo discharged 
and their own recognizances cancelled If they are m custody 
for failure to furnish security, they must be at once xeleased. 

Order set aside. 


appellate civil. 

Before M\ Justice Piggott and M Justice Walsh 
0ANESHI LAL plaintiff) v BABU LAB and oibers (Depend ants) * 
Hindu Laio^Bar htinii— Right of a third party to half of the pioperty 
par ktiontd subsequently establish# l by suit— Eight of original pa* ties to 
ve-partthon. 

One of two brothers sued the other foi partition of what ilmy alleged to 
be the joint family pioperty The suit was compromised, and a partition 
was effected whioh was embodied in a decree Subsequently, however, a 
cousin of the parties established by suit his title to one half of the family 
property winch had been ihea^v divided between the two biotheis Held 
that it w^s open to the twi broflioisj—if not eo nomine to re-open the partition 
ilready ofiectal^at any iito to ask the court to adjust as between them 
the 10*6 occasioned by the success ot then cousin’s suit. Ma uh v Berne (1) 
refeued to 

Gane hi Lal and Babu Lai were brothers. In 1910 B ibu 
Lai sued Ganeshi Laljor partition of the joint family pioperty, 
namely a number of houses in Pilkhua in the Meerut district. 
Ganeshi Lal m hu defence stated that there was another item 
of joint family pruj ai ty, namely a “shop” at Landour (Mus* 
soorie), which als > should bo inelu led in the partition The parties 
entered into a compromise, and on the 21st of December, 1910, a 
decree was passed in accordance therewith. By tins decree one-half 
of a large house was allotted to Babu Lal and the other half to 
Ganeshi Lal; and of the smaller houses, some were allotted to 
Babu Lal and o«hei& to Gano-hi L J, find one was loft m their 

* Nn u Appeal No 2S1 of l&JG Lom « docc.L </ E R Ne*Ww, Suboidimtc 
Judge of Debra Dun, dated the 13 ' h of July, 1916. 
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joint possession. The effect of the decree upon the “ shop ” at 
Landour was a matter of controversy. 

In 1914 Khairati Lai, a cousin of the two biotbers, brought 
a suit against them claiming title to on 3-half of the family 
property aud asking for possession by partition of his half share 
out of the whole of the property dealt with in the suit of 1910 
The two brothers denied that Khairati Lai had any title. The 
court found in favour of Khairati Lai, and on the 3rd of February , 
1915, decreed his claim The decree awarded him two of the 
smaller houses which had been allotted to Babu Lai by the parti- 
tion )f 1910, and also that half of the large house which had 
been allotted to Ganeshi Lai It appeared that at the time of 
the litigation of 1910 the two brothers were acting under a 
bond fide mistake as to their being the sole owners of tbe joint 
family property, and were unaware of the existence of Khairati 
LaPs title. 

The present suit for partition was brought by Ganeshi Lai 
on the ground that in consequence of Khairati LaPs suit and 
the decree passed therein he was entitled to re-open the question 
of the distribution of the property effected by the partition of 
1910, including the “shop ” at Landour, it was not specifical- 
ly alleged, however, that the parties were then under a mutual 
bond fide mistake. The suit was brought in the court of the 
Suboidinate Judge of Dehra Dun and Mussoorie One of the 
pleas raised by the principal defendant, Babu Lai, was that the 
court had no jurisdiction to try the suit, inasmuch as what was 
described as the “ shop ” at Landour was only business located 
in a house which did not belong to the parties, and consequently 
there was no immovable property situate within the territorial 
jurisdiction of the court. The Subordinate Judge was of opinion 
that he had jurisdiction to try only that part of the suit which 
related to the said <f shop,” but that there was no ground for 
re-opening the partition of 1910 with respect thereto. He, 
accordingly, dismissed the suit. The plaintiff appealed. 

Munshi Qulmri L<tl> for the appellant 

The compromise and decree of 1910 effected only a partial 
partition ; the “ shop ” and business at Landour and a house 
at Pilkhua were left joint. A subsequent suit for partition lies 
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where the former partition was partial. Moreover, the parties 
to the partition of 1910 had no idea that their cousin Khairati 
Lai was also entitled to a share, and on that point they were 
labouring under a bond fide mistake. One-half of the property 
having been awarded to Khairati Lai under the decree ol 1915, 
the previous partition was disturbed and the plaintiff was pre- 
judiced in consequence of the common mistake. Under these 
circumstances the plaintiff is entitled to have the partition re- 
opened and to have the property remaining after the allotment 
of Khairati LaPs share re-divided. I rely on Moyne* Hindu 
Law, Eighth edition, page 690, and Maruti v Hama (1). The 
lower couit is wrong in holding that it had jurisdiction to enter- 
tain only a portion of the claim. It had jurisdiction to try the 
whole suit, if it had jurisdiction at all, that is, if any portion of 
the property was situate within its teriitoiial jurisdiction, 

X)r. Surendra Nath Sen, for the respondent : — 

The parties to the present suit were co-defendants in Khairati 
LaPs suit for partition, and in such suits there can be res 
judicata between co* defendants. Having regard to the nature 
and character of a partition suit, the piesent plaintiff might and 
ought to have pleaded in Khairati LaPs suit that there should 
be a re-adjustment of the shares between the defendants inter se. 
He cannot be allowed to re-agitate the same matter by a separate 
suit ; Far sot am Rao Tantia v Radha Bai (2), I am entitled 
to support the decree of the lower court on this ground, although 
it was not the ground upon which that court disposed of the 
case. A partition once effected cannot be re-op 3necl excepting 
upon some well-defined grounds, which are summarized in 
Ramakrishna : Hindu Law, Volume II, p. 116. The plaintiff* 
has not pleaded either in the plaint or in the grounds ol appeal 
that there was a bond fide common mistake at the time of the 
partition of 1910, The lower c< urt has not properly tried the 
question of jurisdiction* There appears to be no immovable 
property situate within the jurisdiction of that court The busi- 
ness at Landour is not immovable property, and the house in 
which it is located does not belong to the parties. Under seel ion 
16 <>t tho Code of Civil Procedure the lower court had no 

jurisdiction to entertain the suit and it was rightly dismissed* 

” Y (i^)X L< R.;ja 5 om , 333. (2) {1910) 1. I*. R , 32 459. 
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Munshi Q'wlmri Lai , was heard in reply. 

Piggott, J:— This i3 an pppeal by a plaintiff whose suit for 
partition has beei dismissed by the court of the Subordinate 
Ju Ige of Dehra Dun and Mussoorie. One of the pleas taken in 
the written statement was that that court had no jurisdiction to 
try the suit at all. So far as we cau gather from the judgement 
of the learned Subordinate Judge, he seems to have found that 
he had no jurisdiction to try the whole suit, but had jurisdiction 
to try part of it, and he has therefore proceeded to try what he 
regards as a preliminary question sufficient to determine that por- 
iioi of the suit which he conceived himself to have jurisdiction to 
try. The conclusion we have come to is that the court below either 
had jurisdiction to try the entire suit, or had no jurisdiction to 
try any part of it. Further, we are of opinion that the decision 
pronounced with regard to a portion of the plaintiffs claim 
proceeds upon erroneous principles of law and is calculated to 
make it impossible for the plaintiff in any event to litigate 
a possibly just claim any further. We must therefore set 
aside the decree of the court bjlow and remand the case to 
that court under the provisions of order XLI, rule 23, of the Code 
of Civil Procedure. In so doing, however, we must make it quite 
clear ihab we do not feel able on the materials before us finally to 
determine the question of jurisdiction, We leave that question 
still open, an 1 the court below, after receiving this order of 
remand, should again take that point into consideration at once 
and pass appropriate orders, according as to whether it finds that 
it has or that it lias not jurisdiction to try the suit. The said 
suit arises out of the following state of facts. Ganeshi Lai the 
plaintiff and Babu Lai the principal defendant are brothers. 

* They were admittedly up to the year 1910 members of a joint 
undivided Hindu family. In the year 1910 Babu Lai brought 
a suit for partition against Ganeshi La). The specification of the 
property sought to be partitioned given at the foot of the plaint 
sets forth a number of houses situated in the town of Pilkhuu in 
the Meerut district, and the suit was accordingly filed in the 
court of the Munsif of Ghaziabad, within whose territorial 
jurisdiction the said property was situated. In his defence 
Ganeshi Lai raised a question as to whether the plaint contained 
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a complete specification of the pioperty which ought to 5 e brought 
tinder partition, Ho pleaded that Babu Lai and himself were 
the joint owners of a shop at Landour, the Cantonment of 
Mussoorie, that this shop was an ancestral business earned on 
for the benefit of both parties, that it had not been doing wel 
anji that there were heavy liabilities attaching to the business. 
His written statement implies, if if does not actually state, that 
this shop or business at Land our was in the possession and 
under the management of Qaneshi Lai, and it is suggested that 
Balm Labs object in suing for the partition of the joint family 
property at Pilkh.ua, while omitting all mention of the Landour 
business, w as to saddle his brother Gancshi Lai with all the 
lialilities of that business while taking foi himself Ms full half 
share in the joint property, some of which, it was contended, had 
been purchased out of the profits of that business at a time when 
such profits were available. This pleading obviously raises 
questions of fact and of law which the couit conducting the 
partition would have had to determine before any decree could 
be passed; but as a matter of fact the case was settled by a 
compromise between the two brothers. The precise effect of that 
compromise as regards the business at Landour is a matter of 
controversy in the piesent suit; but it is sufficient to note that 
its result was to partition the immovable property at Pilkhua 
in a particular manner. One large house was divided between 
the Mothers in equal share?, the eastern portion being aligned 
to Babu Lai and the western portion to Ganeshi Lid. Cm tain 
other houses were assigned, some to one brother and some to the 
other, and in respect of one house it ves pr< vided that it should 
continue in the joint possession of both parties. A decree was 
passed on tie £lst of December, 1910, in the terms of the com- 
promise. In the year 1914, one Rhairati Lai, a cousin of the 
parties, instituted a^suit in which he claimed Jk> recover possession 
of one-half Share of the whole of the property which had been 
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any share whatever in this property j but the suit was decreed 
in Khairati Lai's favour on the 3rd of February, 1915. The 
result of this decree was that the western portion of the largest 
of the houses in question, that is to say, the portion which had 
been assigned to Ganeshi Lai at the partition of 1910, was 
awarded to Khairati Lai; and along with this one smaller build- 
ing, described as a shop with a kacheha house appertaining there- 
to, and another kachcha built house were awarded to Khairati 
ial out of the property allotted to Babu Lai in 1910. The 
plaintiff claims that, in consequence of the success of Khairati 
Lai's suit, he is entitled to re-open the question of the distribu- 
tion of the joint family property, and more particularly of the 
immovable property, effected at the partition or 1910. We 
must take it that at that time Ganeshi Lai and Babu Lai honestly 
believed themselves to he the sole owners of the property in their 
possession which they then partitioned amongst themselves. 
There was, therefore, a bond fide mistake on the part of both 
parties to the partition, and that mistake has now become apparent 
and has produced inequitable results because of the success of 
Khairati Lai's suit. Theie is good authority for the proposition 
that under such circumstances the party to the partition who 
finds himself prejudiced as a consequence of the common mistake 
is entitled to have the question of tho partition re-opened. A 
very clear ease on this point is that of Maruti v. JRarntt (1), 
We agree with tho principles laid down by the learned Judge 
who decided that case and we think that they apply to tho case 
How before us. Ganeshi Lai, however, has chosen to complicate 
the question in two ways. Ho wishes to re-open, not merely tho 
question of the division effected of the house property at Pilkhita 
by the partition of 1930, but also the question then raised by him 
as to the respective rights and liabilities of himself and his brother 
in connection with the i usiness at Landour. Believing appa- 
rently that he could do this more effectually by means of a suit 
instituted in the court within whose territorial jurisdiction this 
Cantonment is feituated, he has brought the present suit, not in 
the court of the Munsif of Gha&mbad, but in, that of the Subor- 
dinate Judge of Dehra Dun and Mussoorie. The question 
tt) (iW) k Ii, Bo 2i Bom,, 633, 
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whether that court has any jurisdiction to entertain thL plaint 
depends simply on whether or not any immovable property 
sought to be partitioned is situated within the territorial jurisdic- 
tion of that court. The provisions of section 16, clause (6), of 
the Code of Givil Procedure are quite clear in their application 
to the present case, and, inasmuch as the defendant Babu Lai 
does not live or carry on business within the jurisdiction of the 
Subordinate Judge of Dehra Dun and Mussoorie, no possible 
question arises as to the effect of any sub-equent section of the 
same Code. Either the eouit below had jurisdiction to entertain 
the whole of this suit or it had no jurisdiction to entertain it at 
all, and this depends on what the parties meant in that court 
when they spoke of the shop *’ situated at Landour, The 
wording of the plaint suggests that they were speaking only of 
a “ business,” possibly carried on in a hiiod shop ; but it has 
been pressed upon us on behalf of the plaintiff that this point L 
not made clear beyond di quite by the record as it now stands 
before us and that theie is room for further inquiry in the court 
below. The only other substantial point in the ca^e turm on the 
wording of the compromise of 1910 and the decree passed in 
accordance therewith We aie not sure tint we have all the 
materials before in for pronouncing a final opinion on this p >int, 
and it is not advisable thit we should endeavour to tiy this 
question on the merits before the question of jurisdiction has 
been finally determined. According to the defendant the effect 
of the compromise decree of 1910 was not merely to assign the 
business at Landour. with its assets and its liabilities, whatever 
these might be, entirely to the share of Ganoshi Lai; but it did 
this independently altogether of the partition of the joint property 
effected by the other portion of the compromise. Virtually the 
contention for the defendants is that the decision arrived at 
between the parties on their own compromise in December, 1910, 
amounted to a decision that this Landour business did not form 
part of the assets of the joint family but was entirely a matter 
i for which Cfaneshi Lai alone was responsible. This is a question 
^f e to k e determined between ihe parties, and it 
is .possible that further evidence may bo inquired before a deci- 
sion o&n Be pronounced, inc point seems worth mentioning in 
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order to make it clear that, in saying that Qaneshi Lai is in our 
opinion entitled to hove a re-partition of the joint family pro- 
perly made in consequence of the success of Kbairati Lai’s suit, 
we are not pronouncing any opinion one way or the other as to 
whether the assets or the liabilities of the Landour business 
should or should not be taken into account in connection with 
such re-partition. Our order therefore is that we remand this 
case to the court below under order XLI, rule 23, for re* trial 
subject to the remarks wo have made. We leave all costs of this 
appeal to be costs in the case 

Walsh, J.~ I entirely agree. I only wish to add one word 
on the point arising on the merits which was substantially argued 
before us. I agree with the decision in I. L, 1L, 21 Bom , 333 ; 
but I think that there is danger in stating as a general princi- 
ple that proof of such matter entitle 3 the party to re-partition. 
1 do not think that it entitles him to open up the previous 
decision except in so far as is necessary to apportion the loss 
which arises out of the new fact The right is based simply 
upon this principle, that whore parties arrive at a partition either 
by agreement, or by a decree (which after all. is only a more 
solemn and binding form of agreement), there is an implied and 
mutual right of indemnity or contribution in respect of any 
paramount claim by a third person which throws the burden of 
a loss not contemplated in the partition proceedings unfairly 
upon one of tbo parties. If the original decision has been arrived 
at by a common mistake, which, of course, in the case of a decree 
is adopted by the court making the decree, the mistake can bo 
set right pro tanto. 

Appeal decreed and cause remanded. 
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Befo e Mt, Justice Tadbatt and Mr, Justice Muhammad Jdafig, 
MUHAMMAD PAEZAND A LI (Plaintiff) v, JEBAHAT ALL and othisbs 
- (Defendants)** 

Btocedme Code (1008), o dev XhIV, rule X— * Application for leave to 
appeal m founa — Application rejected— Funher application for 

leave to pay the full court fee also rejected"** Mevkion, 

7be rejection of an application made under order XLTV, rule 1, of the 
Code of Givil Procedure, for l eave to appeal as a p auper, is not the rejection of 
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the appeal It is, feheisfoie, no ground loi le^eotmg a stihs-equeiat apphbfltion 
foi peimissioa to pay the lull oouit fee on the appeal 

A &UTT was instituted informd pauj cris^ and a dteiee was 
parsed therein. The plaintiff applied under cider XLXV, rule 
1, of the Cod© of Civil Pioceduie to be allowed to appeal as a 
pauper. The application \\a& accompanied by a memorandum 
of appeal as directed by the inle The appellate court directed 
fuxthor inquiry to be made by the court of first instance in 
respect of the applicant's pauperism, anl that couil lepoitecl 
that (he applicant was a pauper The appellate comt then took 
action under the proviso to rule 1 of order XLXV and rejected 
the applica* ion. On receiving intimation o( the rejection the 
applicant filed a petition praying for pel mission to pay the 
requisite court fee on his memoranlum of appeal. But the 
couit rejected his petition on the ground that his appeal had 
already been dismissed Against this order ho applied in revision 
to the High Court, 

Maulvi Iqbal Ahmad 3 for the applicant 

What had been rejected was the application for leave to 
appeal as a pauper. The memorandum of appeal itself had 
never been dealt with or rejected. The wording of order XLXV, 
rule 1, clearly shows that the memorandum of appeal is not a 
part of the application for leave to appeal as a pauper, but 
that the two things are quite distinct and separate In rejecting 
the one the Judge thought that he had lejected the other as well. 
Under this misapprehension he thought he had no jurisdiction to 
entertain the petition for permission to pay the court fee on the 
memorandum of appeal The court undoubtedly had jurisdiction 
to allow the applicant to pay the court fee, although the 
memorandum of appeal wao filed without any stamp. The 
words, ^ the whole or any part,” in section 149 of the present 
Code have made this clear. 

Pandit Umct ShanJmr Bajpm } (for Dr. S, M . 8%laimcm) } for 
k the opposite party, relied on the cases of Bishnath Prasad -r. 
Jfagmwtyih Prasad (1) and MQ Wa Tha v, Abdul Rani Osman 
(S). ’ Ho submitted that even if the court fee were allowed Do be 
paid the appeal would be barred by limitation. It was further 
submitted .chat the gmming cr rejection of an application Lo pay 
(X) (1891] 3. h. R., 13 All* 301 (2) (1913) 18 Indua Cato*, 518. 
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in court fees was a matter within the discretion of the lower jgis 
court, and even an incorrect* exercise of that discretion did not 
furnish a ground foi revision, Farzahd 

Maulvi Iqbal Ahmad , was not heard in reply, Vt 

Tudball and Muhammad Rafiq, JJ. s— The present Ea hatAli. 
applicant brought a suit m formd pauperis for possession of 
certain property which had been mortgaged. He sought to 
recover possession without payment of any sum of money, On 
the 15th of July, 1916, the court gave adeciee for xedemption of 
the mortgage on payment of Ks. 4,301-3-2, On the 19th 
of August, he filed an application under order XLIV, rule 1 ; 
together with a memorandum of appeal as directed therein 
asking for permission to be allowed to appea l in formd pauperis. 

The appellate court directed further inquiry by the court of first 
instance into the alleged pauperism and, on the 15th of February, 
that comt reported that the applicant was a pauper. On the 17th 
of February, 1917, the Court then took action under the proviso 
to lule 1 of older XLIV. It examined the judgement and the 
deeiee and rejected the application under that proviso. Informal 
tion of this was sent to the applicant by post and he received it 
on the 17th of March, 1917, On the 20th of March, 1917, the 
applicant filed a petition stating that he had received a post 
card from the court intimating that his application for permis- 
sion had been rejected. He therefore prayed that he might be 
permitted to pay the court fee on his memorandum of appeal, 

On this the lower court passed the following order : — Yesterday 
the applicant filed a petition requesting to be allowed to deposit 
fees and to prosecute his appeal. His appeal was dismissed on 
the 17 th of February last. I reject his petition.” The court 
therefore refused to exercise its jurisdiction in allowing the 
court fee to be paid under the impiession that the appeal had 
been dismissed on the 17th of February. This is clearly wrong. 

The appeal had never been dismissed. The memorandum of 
appeal is still before the court. On the 17th of February, what 
was rejected was the application for permission to appeal in 
formd pauperis. We think that in the circumstances she 
appellant should have been allowed to pay the court fee, if he so 
wished, and we allow this application aftd direct the lower court 
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to al low this to be done. Any question ol limitation that may 
arise will be decided by the court in the usual way aoeoidi jg 
to law, The court below will fix a time within which the 
applicant will pay the court fee. In regard to tire costs o f this 
application, they will be costs in the cause an 1 wi'l abide the 
result. 

Application alloiotd 


MISCELLANEOUS CIVIL. 


Before M/ Justice Tndball and Mi Justice Muhammad Bafig # 

BHANA and angjhuv (PaseixiMnaas) v. GUMAN fclNOH and oihlls 
(Opposite pastils) * 

Act No XVI of 1908 (Indian Begist) atim Act), section 17 —Begisti aim*— 
Agimnmt by i ever Mourns to forego light to sue for decimation re pectmg an 
alienation made by a Hindu widow. 

Meld that* an agreement by which the reveismneit* to c iUm pi up ex ty m 
the possesion of a Hindu vadov agreed not to enforce their light to sim foi a 
declaration that a gift of such pjopeifcy mado by tbe widow was not binding 
upon them wa& not a document which was eompulsonlj regi&ir ible undex sect on 
17 of the Indian Registration Act, 1908, 

Tide facts of this case were as follow^:-— 

One Musammat Bhana, a Hindu widow, having a widow’s estate, 
executed a deed of gift m favour oi her husband’s sislei's sons. 
The plaintiffs were the presumptive reversioners. After the do d 
oi gift had been executed, they were preparing to bung a suit /or 
a declaration that the deed oi gift was not binding upon them. 
The donees and the plaintiffs came totems The plaintiffs execute 
ed an agreement m iavour of the donees under which they agreed 
not to enforce their right to the declaration which they were 
about to seek in consideration oi the donees transferring to them 
half of the property and also undertaking to support Musammat 
Bhana for the rest of her life and to pay off her debts. The donees 
executed an agreement at the same time under which they agreed 
that they would transfer half the property to the plaintiffs and 
ivould support Musammat Bhana and pay her debts. In spite 
, of tills agreement the plaintiffs brought the present suit, in 
1 1#htet jthey asked for a declaration that they were heirs to the 

* ' * Civil Miscellaneous, No. 421 of 1917, 
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property and that the deed of gift should be set aside as agunst 
them. The court of first instance held that in view of the 
agreement the plaintiffs’ suit was barred, and dismissed it, the 
defend infcs being fully willing to carry out their terms of the 
contract The plaiatitfs appealed. The appellate court held that 
the agreement ought to have been registered under section 17 of 
the Registration A^t, and that as it had not been registered, it 
was not admissible in evidence, and, this evidence having vanished, 
it gave the plaintiffs a declaration that the deed of gift was not 
binding upon them. 

At the instance of the defendants the case was referred to the 
High Court under rule 17 of the Kumaun Rules of 1894. 

Munshi Lakshmi Narain, for the petitioners 

MuushI Damodar Da s, for the opposite parties. 

TuDBALLand Muhammad Rafiq, JJ. This is a reference 
under Rule 17 of the Rules and Orders relating to the Kumaun 
Division of 1894. The facts are simple. Musammat* Bhana, a 
Hindu widow, having a widow’s estate, executed a deed of gift 
m favour of her husband’s sister’s sons. The plaintiffs are the 
premuptive reversioners. After the deed of gift had been 
executed they were preparing to bring a suit for a declaration 
that the deed of gitu was not binding upon them The donees 
and the plaintiffs oim to terms. The plaintiff, executed an 
agreement m favour of the donees under which they agreed not 
to enforce theii right to the declaration which they were about to 
seek m consideration of the donees transferring to them half of the 
piopeity and also underbaking to support Musammat Bhana for 
the rest of her life and to pay off her debts. The donees executed 
an agreement at the same time unler which they agreed that 
they would transfer half the property to the plaintiffs and would 
support Mujammat Bhana and pay her debts. In spite of this 
agreement the plaintiffs have biought the present suit, in which 
they adc for a declaration that they are heirs to the property and 
that the deed of gift should be set aside as against them. 
Tne court ol ftrH instance hold that m view of the agreement 
the plaintiffs’ suit was baried and/lismissed it, the defendants 
being fully willing to carry out their terms of the contract. 
The plaintiffs appealed. The appellate court held that the 
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agreement ought to have been registered under section 17 of the 
Regulation Act, and, as it had not been registered, it was not 
admissible in evidence, and, this evidence having vanished, it gave 
the plaintiffs a declaration that the deed of gift was not binding 
upon them We ai’e asked our opinion as to whether the decree 
passed by the Commissioner was coircct, and if not, what decree 
should have been passed in the case. We have examined the 
agreement. In our opinion it was not compulsoiily registrable 
under section 17 of the Registration Act. It conveyed no light, 
title or interest, nor did it purport or operate to extinguish any 
right, title or interest vested or contingent in immovable pro- 
perty of the value of Rs, 100. All that the plaintiffs agreed to 
do was to forego their right to sue for a declaration for a certain 
consideration. As reversioners they had no transferable right, 
title or interest m the property nor did they purport to transfer 
any such right, They simply agreed not to sue for the declara- 
tion for which they have now sought by this suit in court. The 
document was cleai ly admissible in evidence. In the circum- 
stances of the case as stated above we think that the plaintiffs* 
suit was rightly dismissed by the court of first instance It is 
nowhere alleged that the defendants have infused to carry out 
their agreement. In the course of the suit the defendants 
expressed then willingness to be faithful to their word. There 
was consideration for the agreement, and we think that the 
plaintiffs were bound thereby. In our opinion the deciee of the 
appellate court should be set aside and that of the court of first 
instance should be restored and the defendants should have 
their costs m all courts including the costs of this reference, 
The cosjts m this Court will include Rs. 50 pleader's fees of the 
defendants. 


Appeal decreed. 
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Tufo e M * Justice Big(,ott and Mr* Justice H < hh 
BAM BABAN BAX mv ANOimF (Plaintiffs) v HAH SEWAK DUBS 

AND 01HER8 (BrrENDANTS) * 

Regulation m. XVII of I80o, section 8 ~Vo t tgai$ by way of conditional 
sale— Suit fo tQchmplm ™Pha of fe ealoAi, e unda the Regulation— T (0 
ceduie © 

la the case of % mortgage to which B°gul&tion No* XVIIof 1806 applies, 
before it o in bo bell that th* n&ht of ledomption is barred, it must be proved 
that the requirements of the Begulation have been strictly complied with, 
that is to say, that the mortgagee had served upon the mortgagor a notice, 
under the seal and official signatuio of the District Judge, warning him that 
the moit 0 ago would be finally fo^aclo^afi in tne event o£ ,his failure to redeem 
within the porbd of one ve\ Bilal Ram v Taj Ah (1) followed* 

J AS AN Eai executed a mortgage by conditional sale on the 
27th of December, 1866. His^heirs brought a suit for redemp- 
tion of the mortgage. The main defence was that by virtue of 
proceedings taken by the mortgagee under section 8 of Eegulation 
XVII of 1808 the mortgage had been foreclosed in 1877, and 
that the mortgagees were in proprietary possession ever since. 
The plaint stated that an application had been made by the 
mortgagee for foreclosure, but that he did not obtain any decree 
for foreclosure. The evidence produced by the defendants of the 
proceeding* under Eegul ition XVII of 1806 consisted of a copy 
of the notice or pa rwma, dated the ISfch of December, 1876, 
issued by the Distiiot Judge of Gorakhpur to Jasan Eai, and a 
copy of the final order of foreclosure passed by the said Judge on 
the 22nd of December, 1877, which recited that an application 
under section 8 of the Eegulation had been made by the mort- 
gagee on the 21st of November, 1876, that a notice had been issued 
on the 13th of December, 1876, to the mortgagor giving him one 
year within which to pay up the amount due, that from tho 
Nazir’s report it appeared that Jasan Eai was away from home 
and that the notice and the copy of the application had beep 
served on Ms son Ram Buran Eai on the 25th of December, 1876, 

* Second Appeal, No 1 tc^vTl^acBror W. bTgT M onT 

District Judge of Gorakhpur, dated the 19th of April, 1916, confirming a 
decree of Muhamunfi Bnd-uWia, Munsif of Bansg&on, \ dated the 21st of 
September, 1914* 


(1) (BOTHA Ii.J.,717. 
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, 9]8 that proclamation had been duly made, and that the amount due 
Ram Baiun" ' lac * not ^ eeQ P a ^ or tendered by the mortgagor. The court of 
Kai first instance held that by reason of these proceedings and the 

BakSewak non-payment of the amount due within the year of grace allowed 
DUBB by the notice the right of redemption had been foreclosed, and 
the mortgagees had become absolute owners. On appeal it was 
the plaintiff’s contention that the proceedings were defective and 
invalid and were not duly proved as requixed^by law. The lower 
appellate court held that the admission m the plaint of the fact 
tlut the mortgagee had applied under section 8 of the Regulation 
shewed that the mortgagor had had notice thereof, and besides, 
that the order of the District Judge, dated the 22nd of 
December, 1877, was sufficient evidence of service of the notice ; 
and that, as the money had not been paid or tendered, the 
mortgage had been foreclosed and the mortgagees’ possession 
from 1877 was proprietary and adverse The suit was dismissed 
accordingly, and hence this second appeal. 

Babu Piari Lai Banerji, for the appellants 
Even assuming that all the proceedings relied upon by the 
defendants under the E egulation were regular and vali 1 and 
that they have been piopei ly proved, the tide of the moiigagtts 
would nob be complete Those proceedings 1 omg of a ministernl 
nature merely, something else would have to be done to effect- 
ively foreclose the mortgage. To do that the moitgagee had to 
follow up the proceedings with a suit lor possession, or, if he 
was already in possession, with a suit foi declaration of his title 
and possession as full owner. 1 rely on the observations at 
bottom of page S50 and top of page 351 of the report of Forbes 
v. Ameeroonissa Begum (1). No such suit was brought by the 
mortgagees in the present case Further, the proceedings them- 
selves were defective andinvalid. It is for the moitgagee to show 
that he stiictly complied with all the conditions and procedure 
prescribed by the Regulation. Non-compliance in any one respect 
would make the foreclosure ineffective and would not extinguish 
the equity of redemption. The provisions of section 8 of the 
. Regulation aie imperative ; Madhopersad v. Gajudhar (2) The 
(>#f year allowed by section 8 of the Regulation should 
Vl** 840, (2 > ( 1884 ) r - k* U Gale., Ill, 
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be calculated from the date of service of the notice upon the mort- 1918 

gagor ; Mahesh Chandra Sen v. Tarini (1), Norender Narain 

Singh v. Dwarha Lai Mundur (2). Here, assuming that the pro- 

per service of the notice has been duly proved, the date of service Ear Sewak 

was the 25th of December, 1876, and the date of the final order 

was the 22nd of December, 1877 ; so that the order was passed 

before the expiry of one year. Moreover, the notice had to state 

from what date the year would begin to run and this was not done 

m the present case ; Madhopersad v Gajudhar (3). 

Service of the notice has not been duly proved ; it has to be 
established by evidence. The mere recital in the Judge's order, 
or the endorsement of the Nassir on the back of the notice, that the 
mortgagor had been duly served is not legal proof and not even 
primd facie evidence of due service ; Norender Narain Singh r, 

Dwarha Lai Mundur (2). Besides, on the defendant's own showing, 
the notice was not served on the mortgagor Jasan Rai but on his 
son. The use made by the lowei appellate court of the pleadings 
m the plaint was not at all justified. There was no admission at 
all of due service of the notice or of compliance with any of the 
formalities prescribed by the Regulation. In this connection 
there are some important observations at pages 406, 407 of .the 
case in T, L. B., 3 Calc., 897, and at page 118 of the case in I L, 

R,, 11 Calc., 111. The defendants have not proved that before 
commencing the pioceedings under the Regulation they made a 
previous demand of payment: the omission to make such demand 
vitiates the proceedings altogetl er; Karan Singh v, Mohan Lai 
(4). A recital in the application for foreclosure itself of a pre- 
vious demand having been made is no proof thereof; Sitla Bahhsh 
y* Lalta Prasad (5), The case of Badal Ram v Taj AU (6) 
was a case of a suit for redemption like the present, and fully 
supports me. No question of adverse possession arises in this 
case. The foreclosure proceedings being invalid, the right of 
redemption was not extinguished thereby, and the mortgage 
subsists. Mere assertion of an adverse title will not enable a 
mortgagee in possession to convert his possession as mortgagee 

(1) (1868) IB LB,(FB tulwgs ) f 14 . (4) (1882)1 It R., 5 AU, 9 

(S) (1877) I. U 3 Oalc„ 897. (5) (1886) I. L. R., 8 All., 388. 

(8) (1884) I, L. B., 11 Calc,, 111. (6) (1907) 4 A, L. J-, 717. 
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into adverse possession as ow ner, or, in other words, to out down 
the period of redemption from 80 yeais to 12 years ; bheopal 
v Khadim flossein (1), Ali Muhammad v Lalta Bakhsh (2), 

Pandit Lahhmi Par ay an Tcwari (vithMunshi Haribans 
Salmi), tor the respondents 

It has been contended by the appellant the t, inasmuch as the 
moitgngee did not follow up the pioeeedmgs under the Regula- 
tion with a suit to establish his title, the foieclosure failed to 
be cflbtue. Rebance was placed foi this proposition upon 
certain passages m the judgement ot the case repoxtel in 10 
Moo. I. A , 840 , but there aie other passages at pp. 350 and 851 
which lay down that when pi reeding^ are taken under section 
8 of the Regulation the only issue, m so far as the right of 
ledemption is concerned, thueahci left to be consideied, is 
whether the payment ox dejiosit had oi had not been made before 
the expiry of the year of grace. In the present case admittedly 
there was no such payment or deposit. It has been held in later 
cases, after consideration of the passages mentioned above, that 
the mortgagee's title became absolute as ^oon as the year of grace 
expired without payment having been made, and that it was not 
necessary for the mortgagee to instil ute a suit thereafter for 
perfecting his title; Ali Abbas v, Kalka Prasad (3) Sat id 
Segani v. Mansur Ali Phan (4>i 

She right of redemption w T as extinguished by the expiry of 
the year of grace, ipso fitdo ; the final ord*r was not a necessaiy 
mgudiem Ew.n without the final order, and the recording of a 
final order is not a requirement prcsciibed by section 8 of the 
Regulation, the equity of redemption would be extinguished by 
lapse of the *year without the deposit. Any real or alleged 
irregularities in the final order are, therefore, immaterial, and 
cannot be made the basis of any valid arguments against the 
respondents. 


Regarding most of the cases cited by the appellants a distinc- 
tion is to be drawn between two classes of suits which may follow 
^ rc ? ee ^ xil 8 s token under the Regulation^ the first being suits ins- 
yjtoytteg toe mortgagee with the object of getting a pronounce- 
mmt of tho completeness of his title, and the 

a Bep., im> no . (S) (isr^ i. l, b„ t\ 

SlRBtAfeMlff, W tpih¥ Ah I V , 
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second being suits brought by the mortgagor for redemption. 
The questions that arise for determination in the two classes of 
suits are different, and the onus of proof is on a different party. 
In a suit for redemption brought after the close of proceedings 
under the Regulation the only question for determination is 
whether or not the deposit was duly made This was clearly 
pointed out in the case in 10 Moo, I A,, 840. It was withieference 
to a suit by a mortgagee to recover possession that it was laid down 
in the case in I L R , 3 Calc , 397, that it was essential to prove 
strict compliance with the conditions laid down by the Regula- 
tion , vide top of p. 405, in an action of this kind etc” In a 
suit for redemption bi ought many years aftei the completion of 
the proceedings under section 8 it would be very haid on the 
mortgagee to throw upon him the 1 uideu of proving everything* 
That was nevei intended by the Privy Council. With the 
exception of the case in 4 A L. J., 717, all the other cases 
cited by the appellants related to suits biought by a mortgagee 
to enforce foreclosure ; they are, therefore, distinguishable. 
The case of Bctdal Ram v. Taj Ah (1) has extended to suits 
for redemption the rule that was laid down by the Privy Council 
with special reference to suits for enforcement of foreclosure 
brought by a moi tgagee. It is submitted that there is no warrant 
for this extension* On the other hand, such extension would 
appear to be contrary to the intention of the Privy Council 
As regards the question of proof of service of the notice, the 
lower appellate couit has found that it has been proved. In 
second appeal that finding cannot be challenged on the ground of 
insufficiency of evidence. Further, the dictum against the pro- 
priety of presuming in favour of the due performance of all the 
requirements of section 8 of the Regulation was laid down with 
reference to suits by mortgagees and is not applicable to the 
present case* Personal seivice on the mortgagor himself was mot 
indispensable ; J field : Regulations of the Bengal po4*% p« 877, 
Madho Singh v. Mahtab Singh (2). If it be held that the onm 
of proof in the present case lay on the mortgagees, the "case may 
be remanded for a finding as to previo^deinknd/sef vice of notice, 
was done in ther case H L* R>, 5 All, 9, 
t£f it * J (i) (iwtj 4 x ( l. n.-% r., e. c Teg., is?*, g, n&. 
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Babu Piari Lai Banerji , was not heard in reply. 

Piggott and Walsh, JJ. -.—This was a suit in which the 
plaintiffs claimed redemption of a mortgage by conditional sale 
effected on the 27th of December, 1866. The plaintiffs are the 
son and grandson of the original mortgagor, and the defendants 
are the sons and grandsons of the original mortgagee. The fact 
of the mortgage is admitted, and we find that it was never pleaded 
that the said mortgage, if redeemable at all, was redeemable 
only for a larger sum than that tendered by the plaintiffs. The 
defendants, however, contended that the equity of redemption had 
been extinguished by reason of certain proceedings taken in the 
year 1876 by the mortgagee under section 8 of Regulation XVII 
of 1806, Both the courts below have found in favour of the 
defendants on this point and have added a finding that the 
present suit is barred by limitation. This latter finding, as it 
stands, is difficult to accept. The suit was one for redemption 
and was brought within the statutory period of limitation. Either 
the equity of redemption has been extinguished, or it has not. 
Of course, if it has been extinguished, the suit fails, not by reason 
of any bar of limitation, but because the plaintiffs have failed to 
prove their cause of action, namely, a subsisting right to redeem. 
If on the other hand, the equity of redemption has not been 
extinguished, the suit is obviously within time. The essential 
question for determination is whether the proceedings taken by 
the mortgagee in the year 1876 had the effect of extinguishing the 
equity of redemption. This must depend in the first instance upon 
whether the mortgagee caused the mortgagor, or his legal repre- 
sentative, to be served with a copy of his own written applica- 
tion for foreclosure and also with a notice or parwana under the 
seal and official signature of the District .Judge, warning him that 
the mortgage would be finally foreclosed in the event of his failing 
to redeem within a period of one year. The evidence by which 
it i$ sought to prove these facts consists of certain records of the 
proceedings of the court of the District Judge of Gorakhpur. 
fChere is abundant authority to support the proposition that such 
Yemerds cannot be accepted as primd facie proof of the fact of 
^r^4/ft has been contended before us on behalf of the respon- 

pf the decisions on the point were pronounced in 

i ' r ' * * 
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cases in which the mortgagee had come into court asking for a 
decree for possession, or a decree declaring his proprietary title, 
after he had taken the requisite proceedings under Regulation 
XVII of 1806. There is, however, a Bench decision of this Court 
in which the same principles have been applied to a suit for 
redemption exactly on all fours with the suit now before us. We 
refer to the case of Badal Ram v. Taj Ali (1). We have been asked 
to consider the decision in that case ; but we do not ourselves see 
any adequate reason to dissent from it, and in any case we prefer 
to follow it on the principle of stare decisis . The evidence 
relied upon by the learned District Judge as proving that the 
equity of redemption was extinguished by reason of the proceed- 
ings taken in 1876 was not evidence which could be accepted as 
establishing the facts sought to be proved on behalf of the defen- 
dants, and the decision of the District Judge on this point is 
based upon an erroneous view of the law and is open to inter* 
ference by this Court under section 100 of the Code of Civil 
Procedure. We may note that the Bench case to which reference 
has already been made was also decided in second appeal. These 
considerations are sufficient to dispose of the present appeal. We 
set aside the decrees of both the courts below, and in lieu thereof 
we give the plaintiffs a decree for redemption, to he drawn up in 
the form prescribed by order XXXIV, rule 7, of the Code of Civil 
Procedure, allowing redemption of the property in suit on pay- 
ment of the sum of Rs. 393-1-0 (rupees three hundred and ninety- 
three and anna one only) on account of principal and interest, 
within three months from this date. The plaintiffs will be 
entitled to their costs in all three courts. 

Appeal decreed, 
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— _ February, 26 . 

Before Justice Sir George Knox and Mr, Justice Walsh, 1 

EMPEROR v. MAH A RAM and others * * 

Act JS To. XV of 1872, (Indian Christian Marriage Act), sections 3 and 68 — Per* 
sons professing the Christian religion” —Marriage between two bhangis 
celebrated according to caste rites by two ‘‘ Christians” 

' One Maha Ram, whose father was a Christian, but who himself was found 
not to be a Christian within the meaning of sectio n- 8 o f the Indian Christian 

, •Criminal Appeal Ho, 873 ol 1917, from an order of E, E. P. Rose, Addi- 
tional Sessions Judge of Mainguri, dated the 17th of September, 1917 
(I) (1907) 4 A, L. J., 717, 
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relating to marriages in India, but now no longer in force) and 

Act V of 1852 and V of 1805, which Ia,t two Acta were repealed 
by this Act. 

For the scope of the Act, the Gazette of India, 1872, Supp 
p.805, was referred to There was little doubt ‘that the 
intention of the Bill, as introduced, was simply to deal with the 
forms and ceremonies of marriage; it was to be what it called 
itself— A Bill to regulate the lav/ for the solemnization of 
marriage, not a Bill to regulate the Marriage Law." The 
history of the Legislation thus clearly shows that doubts bad 
arisen as to the validity of certain marriages and it was clearly 
intended to facilitate such marriages and validate them. The 
object of tho Act was not to prevent peoplo marrying as they 
wished but to provide certain forms and ceremonies if they wanted 
to be married as Christians and at the same time to guard them by 
providing strict penalties for non-compliance with those ceremo- 
nies. The whole Act shows that it deals with Christian marriages 
alone. If they are not solemnized by one of the persons men- 
tioned in section 5, they are made void by section 4. It is 

submitted that the Act does not prohibit even a Christian from 
marrying otherwise than under the Act, if he wishes to do so. 
The offence charged here is that the accused “ solemnized ” a 
marriage in the absence of the Marriage Registrar. Now it i a 
not suggested that the Marriage Registrar is authorized to attend 
H i n du marriages, and it is to be noted that do person other than 
a Christian can be appointed a Marriage Registrar ( Vide 'section 
7). If, therefore, a Hindu docs marry a Christian girl according 
to the custom of the caste both he and the officiating priest render 
themselves liable to imprisonment or transportation for ben years, 
Again a Sunni Musalman can validly marry a kitabia (i. e. a 
d*ew or a Christian), according to his law in the permanent form 
and with Muhammadan rites. If section 68 ,of the Christian 
Marriage Act be interpreted a s widely as has been done by the 
Madras High Court, a Kazi who performs a marriage between a 
Musalman male and a (Christian female according to Musalman 
rites is liable to the punishment of transportation for ten years, 
Whereas a Christian Minister or Marriage Registrar who per- 
forms a marriage with Christian rites between a Musalman male 
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1918 and a Christian female fis not) subjected to any such penalty and 
BkpwboiT" performs a perfectly valid act. The Act cannot be said to violate 
principle of religious neutrality followed almost without 
exception by the Indian Legislature. A construction, which 
credits the Legislature with such violation should, if possible, be 
avoided. The Madras High Court has consistently held against 
me; Queen-Empress v. Fischer (1), Queen-Empress v. Yohan 
(2), Queen-Empress v. Paul (3) and In re Eolandaivelu (4). 

In the last mentioned case the order referring the case to the 
Full Bench supports the appellant's contention, and is adopted 
as part of the argument for the appellant. It is submitted that 
section 68 provides penalties for a person, who not being autho- 
rized by section 5 of the Act to solemnize marriages, solemnizes 
or professes to solemnize in the absence of a Marriage Registrar, 
a marriage (purporting to be a Christian marriage under the Act) 
between persons one or both of whom is or are a Christian or 
Christians* 

The next question is whether Maha Ram was a Christian at 
the time of his marriage. Under section 3 of the Act the expres- 
sion “ Christian ” means persons^professing the Christian religion. 
As regards the meaning of the word “ profession ” Murray's 
Oxford Dictionary , Yoh VII, was referred to, the expression 
being explained in these words : — “ To affirm or declare one's 
faith in or an allegiance to ; to acknowledge or formally recognize 
as an object of faith or belief (a religion, principles, rule of 
action, God, Christ, a saint, etc.) ” After discussing the evidence 
it was contended that merely because a person had been baptized 
when three years old, or that he had attended a Christian school 
would not make him a person professing the Christian religion. 
In the case of Maha Ram there was no evidence if at any time he 
acknowledged or formally recognized Christianity as his religion. 
On the contrary, on the eve of his marriage, he resisted all 
pressure and persuasion to be married as a Christian by a 
Christian ceremony, and he actually performed u Devi ha Puja 
at the time of his marriage. 

(1) (1891) I. h. 14 Mad., 342. 

A ‘ (2) (1892) I, L. R., 17 Mad., 391. 

<5 K * w < 1896 > l * 20 mm., I 2 * 

A 1 1 h4pj$ (1916) L L.K., 40 Mad., 1030. 

A ' ' > * t ! 1 * 
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Mr. R< K, Sorabji (with the Government Advocate, 
Mr, A, E> Ryves), for the Crown : — 

The intention of the Legislature was clear. Section 4 ex- 
pressly says that “ any marriage between persons, one or both of 
whom is or are a Christian or Christians shall be solemnized in 
accordance with the provisions of the next following section , and 
any such marriage solemnized otherwise than in accordance with 
such provisions shall be void,” and section 68 merely provides a 
penalty for solemnizing or professing to solemnize such a 
mxrriage contrary to the provisions of the Act. The inten- 
tion of the Legislature was that the country should 
not be flooded with void marriages with all the incidental evils as 
to illegitimate children and questions of property and inheritance. 
This result would be equally produced by a state of concubinage; 
the interpretation sought to be put on the section on behalf of the 
accused would tend to encourage concubinage. Upon the 
evidence as regards Maha Ram’s profession of Christianity 
great stress was laid on the fact that Maha Ram accused who 
took all the advantages supplied by a Christian school was 
estopped by his conduct from asserting that he was not a 
Christian, 

Knox, J. — Maha Ram who described himself as son of Kalin 
by caste a sweeper, Mangli, son ol Sundar, sweeper, and Bachhan, 
son of Laiq, sweeper, have been convicted of an offence under 
section 68 of Act No. XV of 1872. In the case of Maha Ram 
section 109 of the Indian Penal Code is to be read with section 
88 of Act No. XV of 1872, 

The case for the prosecution is that Maha Ram is a Christian ; 
that on the 3rd of June, 1917, he was married to the daughter 
of one Shib Lai bhangi, and that Bachhan and Mangli f were mems* 
or so-called priests of the sweeper class, who solemnized the 
marriage according to bha,%gi rites. The assessors gave it as 
their opinion that Maha Ram was not a Christian and that 
therefore no offence under section 68 of Act No. XV of 1872 had 
been committed. The learned Sessions Judge, however, was of a 
different opinion, He found the accused persons guilty and 
sentenced them each to undergo rigorous impriaomnen t for a 
term of one year* • The appellants have been represented in this 
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Court by learned counsel. The contention on behalf of the 
appellants is that section 68 of the Christian Marriage Act does 
not apply ; that Maha Earn was not a Christian at the time of 
his marriage ; and that it is not proved that Bachhan and Mangli 
solemnized the marriage. The first point, therefore, that arises 
for consideration is whether Maha Ram was at the time of the 
marriage a Christian, 

Act No XV of 1872, andspe daily the section concerned, which 
is a section imposing what may amount to a very severe punishment, 
has, under the well-known rules for construction in such cases, to 
be so construed that no cases be bold to fall within it which do 
not fall both within the reasonable meaning of its terms and 
within the spirit and scope of the enactment. No violence must 
be done to rts language in order to bring people within it, but 
rather care must be taken that no one is brought within it who 
is not within its express language : The London County Coun- 
cil v. Aylesbury Dairy Company (1). As Abbott, 0, J., pointed 
out in Proctor v. Mamoaring (2), it is not competent to a court 
to extend the words by construction. 

Now Act No. XV of 1872 was an Act to consolidate and amend 
the law relating to the solemnization in India of the marriages 
of Christians. This was the legislative intent, and it will have 
to be seen that the interpretation placed upon the words in this 
section is one which harmonizes with the context and promotes 
in the fullest manner the policy and object of the Legislature. 

The term “ Christian ” is interpreted in section 3 of the Act 
and runs as follows : — “The expression Christian means — persons 
professing the Christian religion.” The use of the word “means'* 
in this passage shows that tho definition is a haid and fast 
definition and that no other meaning can be assigned to the 
expression than is put down in the definition: Cough v. Gough 
(3) and Bristol Trams Coy . v. Mayor &c. oj Bristol (4), 

In several sections of the Act, as lor instance, sections 23, 37 
itc, another term is used, namely, ‘'Native Christian." Also 
/here is a part of the Act which is entitled “ Marriage of Native 
Christians ” and which extends from section 60 to section 65 of 
iKfJfee&y of 1872, 

A K& (S), (1891) 2 Q, B„ e^. 

* * 1*1 Aid., 143. (4) (1800) 69 L. J«, Q. B„ 4414 

?4o<$fr.vr. - 
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Section 3 interprets the expression <c Native Christian/’ The 
meaning given to this latter expression is different from the mean- 
ing given by the Act to the expression f< Christian. ” It includes 
the Christian descendants of natives of India converted to 
Christianity as well as such converts. If the Legislature had 
v contemplated applying section 68 to a Christian, i.o., a person 
professing the Christian religion, and had wished to comprehend 
within it a Christian descendant, of a native of India, it would 
! have been easy to provide for this in section 68. That no such 
provision was made confines section 68 strictly to persons who 
at the time of marriage were persons professing the Christian 
religion. It is important to notice this, as occasionally in the 
argument on behalf of the prosecution attempt was made to 
contend that section 68 applied not only to a Christian but also to 
a Native Christian, I am unable to accept this contention, and 
I hold that the issue which I have to decide is whether Maha 
Ram at the time when he was married to the daughter of Shib 
Lai was or was not a person professing the Christian religion. 
Again I repeat the word “ means ” which is to be found in section 
8 is an inclusive term and therefore no one except a person who 
professes the Christian religion comes within the purview of 
section 68. 

This drives me back upon the necessity of deciding who is a 
person who professes the Christian religion, 

I have not been referred to nor have I been able to find any 
precedent which lays down clearly what meaning is to be attached 
to the words “ profession of Christianity, ” 

Murray in the Oxford Dictionary, (Volume VII, 1909), 
interprets the word “ profess*’ thus “ To affirm or declare 
one's faith in or an allegiance to j to acknowledge or formally 
recognize as an object of faith or belief (a religion, principle, 
rule of action, God, Christ, a saint, etc.)" 

In the case before us we have not to deal with a person *o£ an 
immature age or one who for any reason is unable to give a 
reasonable account of the faith that he holds, e.g , an orphan of 
tender years in a school, etc. For several years Maha Bam has 
bee^ !! a..,g»wn up lad mixing ip village and school life. There- 
have been many opportunities for observing and noting 
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what he akoowledged or formally recognized as an object of. 
faith or belief, and „I should expect to have been refened to 
abundant evidence on this point. He is the son of one Kallas. 
Regarding Kalin the evidence is that he was elected, to the 
position of elder m the Presbyterian Church} that he was 
ordained by the Presbytery ; that he can under certain circum- 
stances administer sacraments ; that he is a moderator every 
year ; that he has been confirmed, that he sits upon session as 
sirpanch of a local Church ; that he was an officiating elder up 
to and after the marriage of Maha Earn ; that he was an out* 
spoken preacher ; that he prayed and preached Christianity ; that 
he taught Christianity in his own village and in adjoining villages; 
that on one occasion when a thanadar said he would not believe 
Kalin to be a Christian unless he prayed, Kallu offered up 
prayers in public. All this is strong primd facie evidence of 
his having been a person who professed the Christian religion. 

The same might be said of the evidence given regarding Bachhan 
and Mangli It does not go into as many details, but it gives 
specific instances where these men “ professed ” the Christian 
religion, I have searched in vain for similar definite and specific 
information in the case of Maha Earn. There is evidence which 
points the other way for whatever it is worth. It seems to me of 
very little value and so I do not go into it 

The evidence upon this point given by the Crown consists of 
the evidence of— 

(1) The Rev. A* W. Moore, a minister of the Presbyterian 
Church and a Missionary in charge of the Mission at Mainpuri ; 

(2) Isa Das, the own brother of Maha Earn ; 

(3) Sundar, who says that he became a Christian some five 
years ago ; 

(4) Behari ; 

(5) The Rev. W. T. Mitchell, Missionary at Mainpuri ; 

(6) Madan Lai, a petition-writer. 

The evidence of the Rev, A, W. Moore is to the effect that) 
Maha Ram is a Christian and that Bachhan and Mangli are also 
Christians. When cross-examined as to the meaning of this word 
* Mr. Moore says : — ‘‘We call a man Christian though not confirmed 
or professing the Christian religion, *' further on, while saying 
. that .Bachhan and Mangli had both to his knowledge professed 
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Christianity, he does not make the same statement regarding 1918 
Maha Earn* All that he says about Maha Ram is that his name Empeeor 

was entered in the Baptismal Register, which sacrament was Ram 

apparently administered at the time when Maha Earn was a babe 
3 years old ; that he never up to the time of his marriage told the 
witness that he was not a Christian, and that though he has seen 
him since his marriage he has not denied that he is a Christian* 

When the witness on one occasion said to him that judging by 
the clothes he wore no one iwould take him for a Hindu he 
laughed and said “ no.” The witness got Maha Ram entered in 
the Industrial School at Farrukbabad to learn caipentry H© 
was at the school up to within 2 or 3 days of the^edding. The 
school is for Christian boys only and witness sent him there as a 
Christian. This is all upon the point. It does not appear then 
from the evidence of this witness that Maha Ram ever took pait 
in Church ceremonies such as prayeis and the like. 

The next evidence in point of importance is that of. Rev 
W, T, Mitchell, He baptized Maha Ram when he was 3 years 
old. In his examination-in-ehief this witness says that Maha 
Ram, when he was in the school at Mainpun, professed to be a 
Christian • that he took part m Church ritual a little before 
March, 1915, but the witness does not specify what part or what 
particular ritual In cross-examination this witness says that 
while all the brothers and sisters of Maha Ram had been baptized, 
they have, with the exception of one brother the witness Isa Das, 
been married according to bhangi rites They have not strictly 
adhered to the tenets of Christianity. 

Isa Das, the brother of Maha Ram ; gave it as his deposition 
that Maha Ram is a Christian He never knew that Maha Ram 
had renounced Christianity, In cioss-examination he had to 
admit that he lived apart from Maha Ram and that one of his 
sisters was married according to bhangi xites. 

The rest of the evidence for the Crown is of little importance* 

It is, however, abundantly apparent from it that Maha Ram 1 had • 
given it out that he intended to have his marriage aolOitafeed 
according to bhangi rites. Muph attempt, w #s made^dilsuade 
hipi^xid^his, father from doing this, bat the persuasions were in 
It apears from tre evince $£ Mr/ Moore that ha a 

T mb * * * 
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marriage solemnised according to bhcmgi rites idolatry takes 
place and Devi lea puja or the worship of the goddess Devi is 
gone through 

In brief, then, it would appear from the above evidence 
that no distinct “ profession of the Chiistian religion is attri- 
buted to Maha Ram beyond the fact that he diesserl as a Chris- 
tian, that when he was at the school at Fateh gar h he wrote one 
or more letters in ^bich he called himself Mahbub Masih . He 
had nevei been admitted to sacrament, and, according to the wit- 
ness Moore, such admission depends upon a confession of faith. 
This Maha Ram has never been shown to have made. His 
brothers and sisteis, with the exception of Isa Das, aie all persona 
who have been marzied with bhangi rites and at such a marriage 
an open piof§ssionof idolatry is made before witnesses. 

I am not prepaxed to hold that a peison is a person profes- 
sing the Ohdstian religion within the meaning of Act No, XV of 
1872 simply because he is baptized as an infant when he has no 
possibility of saying to the world what is the faith to which he 
belongs, nor do I attach any particular value to the fact that he 
attends a Christian school. The learned counsel for the Crown 
wished me to hold that a person who took the advantage sup- 
plied by a Christian school was estopped by his conduct fiom 
professing that he was not a Christian, The dressing as a 
Christian seems also to me very far fiom being conclusive on 
this point, especially m the case ot persons who belong to the 
bhangi class. The furthi&t point urged in this diieetion by the 
prosecution is perhaps the writing of letters under the title of 
Mahbub Masih ; but no letter was produced nor was it shown 
that letters so written weio at all ot a public nature. On the 
other hand, we have undoubtedly a profession in the case of his 
performing Devi ka puja at the time of his marriage. That act 
was undoubtedly a profession, an act entirely'inconsistent with, 1 
might add repugnant to, the view that the person performing it 
was a person professing the Christian religion, I am not satis- 
£ led therefore that at the time when this marriage was solemnized 
£|^|a Ram was a Christian, 

I do that Maha Ram was not a OhrferiM fcfm 
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was committed on the 3rd of June, 1917, either by the so-called 
principals Mangli and Bachhan or by the abettor Maha Bam, 

I do not consider it necessary to go into the question whether 
section 68 of Act No. XY of 1872 was intended to penalize 
marriages other than those intended to be or purporting to be 
marriage^ under the Indian Ohnstian M image Act, 1872* It 
seems extremely doubtful whether it was so, but, as I have said 
before, the question does not arise for decision in this case 

Walsh, J.— I entirely agxve. I should hold, apart altogether 
from the general history of Maha Ram, to which my brother has 
referred, that when a person on the eve of his marriage resists 
all pressure and persuasion to be muried as a Christian by a 
Christian ceremony, and, having by birth and connection other 
' religious associations, deliberately decides to many a sweeper, 
according to sweeper rites, and does public worship to Hindu 
gods in the presence of Ins relations and friends, he is not “ a 
person professing the Christian religion ” 

Mr, Sorabp contended that Maha Ram was “ estopped ” from 
denying his Christianity. Apart from the fact that the principle 
of estoppel has no place in the criminal law, the idea of a 
tf Christian by estoppel >J is a contradiction in terms. 

The wider question, as to the real ambit of section 68 of the 
Indian Christian Marriage Act of 1872, U really involved in what 
we have decided and I propose to state my views about it for the 
following reasons. The case for the prosecution was argued 
mainly upon that ground j the learned Sessions Judge who decided 
this ease obviously did not like it, but felt himself bound to follow 
the decision in 40 Madras ; there has already been a division of 
judicial opinion on the subject ; the question is one of public im* 
portance ; I entertain no doubt upon it, and I think that prosecu- 
tions like the present should be discouraged* 

It is important to consider the scope and object of the legis- 
lation. It is a consolidating and amending Act, replacing the 
English Acts of 1818 and 1851, relating to marriage ift, India* 
and the Indian Acts of 1852, 1865 and 1866, dealing yrlth the 
same subject* These were enabling statuteb providxng special 
conditions appropriate to the special circumstances and difficult 
* $#0 vfjdob are likely from time tp time |o confront tho&e in India 
^whV wish* to f ;e married by Christian marriage. The history of 
the legislation shows that doubts had arisen as to the validity 
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of certain marriages, and it was clearly intended to facilitate such 
marriages and to validate them and at the same time to guard 
them by strict requirements. The legislation is not unlike the 
Foreign Marriages Act in England, The object of the Act is not 
to prevent people marrying as they wish, but to enable them to 
protect themselves and their posterity by a lawful and binding 
marriage if they wish to be married as Christians. The Act is 
to be called the Indian Christian Marriage Act, and in my opinion 
it deals with Christian marriages, and Christian marriages alone. 
In future such marriages can only be lawfully effected under this 
Act. If they are not solemnized by one of the persons described 
in section 5, they are made void by section 4, The Act does not 
prohibit even a professing Christian from marrying - otherwise 
than under the Act if he wishes to do so. 

We therefore start with this that there is no express prohibi- 
tion preventing a professing Christian from doing violence to 
his faith and marrying a non-Christian by a non-Christian cere- 
mony. His marriage may not be valid by English Law as a 
Christian marriage in India, but it is not forbidden to him. It 
would be a startling result of this Act, if such a person being 
free to choose, and not prohibited from marrying otherwise than 
by a Christian marriage, should find himself liable to transpor- 
tation for abetting the person who marries him. 

An analysis of Part VII of the Act, which deals with penal- 
ties, shows that such penalties are in the main directed against 
the offence of either one party or the other, or the officiating 
celebrant, or the official who may lawfully authorize the cele- 
brant, wilfully and falsely doing some act in pretended pursuance 
of the Statute which probably would, and certainly might, render 
the whole proceeding invalid Omitting section 68 for the 
moment, every other offence dealt with is an act done which the 
Act requires to be clone, and which is done either by a person 
lawfully authorized but by unlawful means, or by lawful means 
by an unauthorized person. 

, Turning to section 68, it is to be noted that the section does 
not make it criminal for a professing Christian to marry by a 
ceremony which is void under section 4. It is confined solely to 
s the persons who solemnize the marriage, and Lhe Act makes it 
criminal for a person to solemnize a marriage w f ho is not 
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authorized by section 5 to do so Bub section 5 only authorizes a 
person to solemnize Christian marriages, and no body can solem- 
nize Christian marriages in India who is not authorized by that 
section Section 5 itself appears to employ the word “ mariiages ” 
in the widest possible sense. “ Maniageb, ’ it enacts, “ may be 
solemnized in India,” by certain specified persons. But this does 
not mean that no other marriages may be solemnize! in India. 
That would be an impossible contention lb must, therefore, 
mean “ mariiages under this Act,” or in other words “ Christian 
marriages.” I read section 68, therefore, as referring to a class 
of persons, namely, those who solemnize, or profess to solemnize 
a Christian marriage under this Act, nob being authorized by 
section 5 to do so. I cannot believe that the Legislature 
could have intended to sweep into the net of the criminal law, 
through an indirect piece of legislation by reference, not only 
every piofessing Christian who chooses nob to be married 
as a Chiisfcian, but every non-Christian whom such persons 
might marry, and every non-Clnistian who took part in the 
solemnization or celebration. This would be contrary to the 
ordinary mode of interpretation of a statute, and would produce 
far reaching and almost ludicrous results I do not think the 
question turns upon the word “ solemnize ” so much as upon the 
object and scope of the Act. The case of Queen Emj r&ss v Paul 
(1), decided in 189<b turned on the woid ** solemnize.” The 
Sessions Judge had acquitted on the ground that the part taken 
by the Hindu priest did not amount to solemnization. He seems 
to me to have been feeling for a way of evading the construction 
of the Act now contended for and to have seized on the word 
‘‘solemnization, 5 ’ The appellate court disagreed, but I think their 
minds were diverted from the real difficulty. They went on to hold 
that the contracting parties themselves ought to have been con- 
victed of abetment. As I have said, this is a startling result* 
and satisfies me that there must be a fallacy in^fife reasoning 
which reaches it. I have carefully considered the recent case In re 
Kolandaivelu (2), decided by the Chief Justice &nd twd Judges 
opjt reference by Napier, J. I cannot, agrefe with it; I see no 
to the reasoning m Napier, $% referring order, while the 
tfifet Jlistxbe slips into an app%r0^t error. “Section 68,” he 
(i 89 c) i.l.b. to al. - : (me) I, u imo Mad,, iobo. 

> U t ’ < 5 ^ l * si 
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says, “ merely provides a penalty for solemnizing or professing 
to solemnize such a marriage contrary to the provisions of the 
Act.” This is not so* It imposes a penalty upon any per- 
son who does under section 5 what he is not authorized to do, 
namely solemnizes a Christian marriage. 

Mr. Sorabji urged that the intention of the Legislature was 
clear. They did not want the country flooded with void marriages 
with all the incidental evils as to illegitimate children and ques- 
tions of property and inheritance. This result would be equally 
produced by a state of concubinage not regularized by any form 
of marriage, and the interpretation contended for might be 
said rather to encourage concubinage. On the other hand, as 
was pointed out by the Government Advocate, who appeared at 
our request so that the view of Government might be presented 
to us, the Madras High Court in 1910 held that such a marriage 
as the present may be valid by Hindu law if a custom is estab- 
lished governing such marriages. See Muthummi Mudaliar v. 
Masilamani (1). In that case the bride was a Roman Catholic. She 
removed the cross from her neck, and her forehead was smeared 
with holy ashes by a Brahman priest. The trial court spoke of 
“ the prevalence of the practice of Hindus marrying Christian 
girls according to Hindu rites and such girls after their marriage 
following the Hindu religion.** The validity of the marriage 
was upheld by the Madras High Court. This seems to me an 
additional ground for differing from the decision of the so-called 
Madras Full Bench in 40 Madras. The result seems that, at pre- 
sent according to the law in Madras, a valid Hindu marriage 
may be a criminal offence, both on the part of the principals and 
on the part of those who celebrate it. 1 cannot accept this conse- 
quence, which illustrates very forcibly the importance of hold- 
ing to the principle which my brother Knox has reiterated, of 
not straining a criminal enactment beyond what is included in its 
"express terms. 

By the Court. — We allow this appeal. We find Mangli and 
Bach ban not guilty of the offence chirged, i e, an offence 
under section 68 of Act No. XV of 1872, and M aha Ram not 
guilty of abetment of the aforesaid act and direct that they be 
released. We understand they were permitted to give bail ; if 
give bail, the bonds will 1 e discharged. 

Appeal allowed — Conviction quashed . 

(!) # {mo) X. L B , 38 Mad , 342, 
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PRIVY COUNCIL. 

HET BAM (Deeendasw) s. SHADI BAM (PiAisrairF) ahd others (Defendahts) 

[Oa appeal from the High Court o£ Judicittire at Allahabad ] jgjg 

Mortgage— Frior mortgagee who had obtained a decree absolute for sale hut had February) 21 
not executed it— Leone barred under schedule 11 , article 179, of Limitation 2 JL Marches. 
Act , 1877 —Subsequent mortgagee not made a party to suit under section 85 
of Transfer of Froperty Act , 1832— Legiste) ed later mortgage as notice to 
prior mortgagee — Suit to enfoi ce later mortgage ~~F>ior mortgagee's light 
merged in decree and extinguished— T/ ansfer of Ft operty Aci f section 89, 
construction of. » 

The quebtion in this appeal was whether property moitgaged to the res- 
pondent on the 15th of October, 18S1, should, when sold under a decree absolute 
for sale, he treated as sold subject to an alleged prior right of the appellant 
under an earlier mortgage of the same property, dated the 25th of February, 

1880. 

The appellant, in 1883, acquired the title of the mortgagor, and also such 
title as remained to the mortgagee, under the earlier mortgage* In 
1892, the prior mortgagee brought a suit on his mortgage, and m 3895 obtained 
a decree absolute for sale under the Transfer of Property Act. The suit was, 
however, only against the mortgagor, and the second mortgagee was not made 
a party to it. Neither the prior ^mortgagee nor his successor took any steps to 
execute that decree, and it became barred and inoperative after the lapse of 
three years from the date on which it became absolute. It was admitted that- 
the later mortgage was duly registered, and that the earlier mortgagee must be 
taken to have had notice of it when he brought his suit and obtained a decree 
in 3892. 

Held in a suit brought on the 26th of July, 1910, by the first respondent on 
his mortgage of the 15th of October, 1881, against, among others, the appellant, 
respondent was entitled to a decree absolute under order XXXIV, rule 2, of the 
Code of Civil Procedure, 1908, for sale, but that the sale was not subject to 
the prior mortgage of the appellant. ^ 

The true construction of section 89 of the Transier of Property Act is that 
on the making of the order absolute for sale under that section, the security as 
well as the defendant’s right to redeem were both extinguished, and that for 
the right of the mortgagee under his security there was substituted the right 
to a sale conferred by the decree. 

Appeal 88 of J916, from a judgement and deeree (19bh May, 

1913) of the High Oourt at Allahabad, which varied a judge- 
ment and decree (19th December, 1911) of the Assistant Sessions 
Judge of Moradabad, exercising the powers of a Subordinate 
Judge. , 

• Present .■ —Viscount H audios, 'S ir Jonit EdQb, Mr. Ambbb Alt, and Sir 
Waotssr Phimmobe. Bab?. 

32 
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The only question for determinalion in tbit, appeal was 
whether certain property mortgaged to the plaintiff respondent 
should be decreed to be sold subject to a prior charge claimed by 
the defendant appellant. 

The facts are sufficiently stated in Lhe judgment of the 
Judicial Committee. 

The case in the High Court was decided by Sir H. G, 
Richards, C. J,, and H. W. Lyle, J. 

A. M ■ Dunne, K.C., and T. B. If. Ramsay, for the appellant, 
contended that he had a valid prior charge on the property mort- 
gaged to the first respondent, which could only be sold subject to 
such piior charge, There was no merger of the mortgage rights 
when the appellant by his purchase succeeded to the rights of the 
original mortgagee, and became, it was submitted, entitled to the 
benefit of the mortgage of 1880. Reference was made to Golcal 
Das, Gopal Das v. Puranmal Premsulchdas (1); Dinobundhu 
Shah Ghowdhry v. Jogmaya Dasi (2) ; and Mahomed Ibrahim 
Eossain Khan v. Ambilea Pershad Singh (3). Moreover, the 
first respondent was not a party to the decree made in 1891 in the 
prior mortgagee's suit, and the appellant’s prior mortgage rights 
as against the first respondent were not extinguished. As to no 
steps having been taken to onforce the decree, the appellant was 
the owner of the property mortgaged, and could not enforce the 
decree against his own property. 

B, Dube, for the first respondent, contended that the security 
of the prior mortgage became merged in the decree absolute and 
was extinguished by it. Owing to the omission to make the first 
respondent, as being the mortgagee of the second mortgage, a party 
to his suit (to which he was a necessary defendant under section 85 
of the Transfer of Property Act), and the fact that the period of 
limitation for enforcing the decree’ began to run from the date of 
the decree being made absolute, and that after three years the 
decree became barred under article 179 of schedule II of the 
Limitation Act, 1877 (See Mahabir Prasad v. Sital Singh (4)], 
the rights which the appellant might otherwise have had against 

- U) (18S4) I. L. JR.., 10 Calo., I03S ; L. (3) (1012) 39 Cai,c., 527 (555) ; 

K„ 11 I. A„ 126. I,. R., 39 1. A., 68 (81, 82). 

(2) (1901) I.L. R., 29 Oils., 151. L (4) (1837) I. L. R„ 19 AH., 520. 

29 I, A.. 9. 



ATX AH AT! AD SERIES, 


409 


VOTj. XL,] 

the first respondent ceased to exist. The registration of the 
mortgage of 1881 gave the appellant notice of it ; Mahomed 
Ibrahim Hossuin Khan v. AmbiJca Pershad Singh (1), Limita- 
tion ran uninterruptedly, as the interests of mortgagor and 
mortgagee became joined in one and the same person. The appel- 
lant, moreover, could have proceeded to enforce the decree under 
section 232 of the Code of Civil Procedure, 1882. 

A • M Dunne, KO , in reply, contended that the appellant not 
being the plaintiff the limitation provisions referred to were not 
applicable and the equitable right the appellant claims was not 
affected by section 28 of the Limitation Act. As he could not 
enforce the decree agiinnt his own property he should not be 
deprived of his mortgage rights bv not doing so. 

1918, March, 15th :— The judgment of their Lordships was 
delivered by Yiscount Haldane. 

The material point in this appeal, which comes from the 
High Court of Judicature for the North-Western Provinces, 
Allahabad, lies in a short compass. The question in the 
suit was whether property in mortgage to the respondent 
Shadi Earn, as to which he had sought to obtain a decree 
for sale under order XXXIV, rule 2, of the Civil Procedure 
Code, 1908, should, when sold, be treated as sold subject to 
an alleged prior right of the appellant under an earlier mortgage. 
This earlier mortgage was dated the 25th of February, 1880, 
Shadi Barn's mortgage was dated the 15th of October, 1881. 

The appellant had become the successor in title to the mort- 
gagors, and it is assumed, for the purposes of this appeal, that he 
had also acquired such title as remained to the mortgagee under 
the earlier mortgage. In 1891 the prior mortgagee, whose name 
was Lachman Das, brought a suit on his mortgagee and in 1895 
obtained a decree absolute for a sale under tbe Transfer of Pro- 
perty Act. But the suit was brought only against the remaining 
mortgagor, and the second mortgages was not made a party. This 1 
decree neither Lachman Das nor his successor in title toot any 
steps to execute, and under article 179 of th& Second schedule to 
the Limitation Act, 1877, it ceased to be operative when three 
years Jiad elapsed frdrh the date of the decree becoming absolute. 

, (4 "( 1012 ) t L. B.; 89 ‘ O&jb;, '537! L. B, 39 I. i„ 68 ., 
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It had thus become wholly ineffective long before the present 
suit was commenced. The only other observation which it is 
necessary to make before considering tSe question of law that 
arises under the Transfer of Property Act, 1882, is that on the 
admissions of the parties 'it is to be taken that the second mort- 
gage was duly registered, and that the first mortgagee must be 
taken to have had notice of it when he brought his suit, and 
obtained a decree for sale in 1892. 

The mortgage made to Lachman Das in 1880 was a simple 
mortgage within the meaning of section 58 of the Transfer of 
Property Act, and under section 67 the mortgagee had a right to 
obtain, as he actually did, an order for sale. The provisions of 
the Act, inasmuch as section 69 does not apply to a simple mort- 
gage, precluded him from any right to sell without such an 
order. Under section 85, the first mortgagee was bound to make 
the second mortgagee a party to his suit for sale, and as he did 
not do so, the second mortgagee was not bound by the order for 
sale, which could only have been operative subject to his title. 
Section 89 is important. Under this section, where an order for 
sale under section 88 has been made, such as was made here in 
1892, in favour of the first mortgagee, the mortgagor, or the 
second mortgagee, if he had been made a defendant, would have 
bad the right to redeem if he had paid on the date fixed by the 
decree the amount due. If such payment is not made, a decree 
absolute may be passed, such as was made in 1895, for sale and for 
payment of the amount realized into Court. The section then 
provides that “ the defendant’s right to redeem and the security 
shall both be extinguished.” The construction which their Lord- 
ships put on the language so used is that on the making of the 
order absolute the security as well as the defendant’s right to 
redeem are both extinguished, and that for the right of the mort- 
gagee under his security there is substituted the right to a sale 
conferred by the decree. 

As their Lordships have already indicated, the second mort- 
gagee, not Jhaving been made a party, was not affected by the 
decree made in the suit of 1892, and in addition the decree itself 
K^felM wrfljtiy-e under the Limitation Act as the result <>f 
|j? ndone under i<! - 16 follows that % title of, the* 
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second mortgagee, Shadi Ram, the first respondent, has remained 
in existence as the only encumbrance prior to the title of the 
appellant as owner of the equity of redemption. 

They concur in the opinion of the learned Judges of the High 
Court that the decision of the Assistant Sessions Judge of 
Moradabad, who tried the case, was wrong 

They will humbly advise His Majesty that the appeal should 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant :— T L. Wilson & Oo. 

Solicitor for the plaintiff respondent -.-Pyle, Franklin & 
Gould. 

J.V.W. 

APPELLATE CIVIL. 


Before Mr. Justice Piggott and M>. Justice Walsh. 

GIRDHAR DA8 and other* (Defendants) d. 8IDHESHWARI PRASAD 
NAB AIN SINGH and others (Plaintim-s)#. 

Civil Froeedui e Code (1832), section 315 — Execution of deaee —Sale in execu- 
tion— Auction purchase) deprived of property put chased owing to failure of 
judgment.debtor’s title— -Suit to ? ecover purchase money. 

Where property of a ju Igment-deblov had been sold twine ovor in execu- 
txon o£ decrees against Mm and purchased twice by different purchasers it was 
held that the second purchaser took no title by his puichase, inasmuch as at 
the time of sale the judgment-debtor's title was extinct, and that he was 
entitled to recover the purchase money which he had paid, and to follow it 
into the hands of other creditors of the judgment-debtor amongst whom it 
had been rateably distributed. 

The facts of this case were, briefly, as follows 
Certain bouse property in the city of Benares, belonging to a 
man of the name of Rajendradhari Singh, was sold by auction in 
execution of a decree against the owner on the 15th of Februaiy, 
1906, and was purchased by Ram Prasad Singh. The same pro- 
perty was, however, sold a second time as the property of 
Rajendradhari Singh on the 18th of March, 1907, and on this 
occasion was purchased by Sidheshwari Prasad Narain Singh and 
others. This led to litigation, to begin with, between the first 
purchaser and the second, resulting in a decision in ’favour of Ram 

„ * Eii'et Appeal No, 86 of 1916, from a decree of Udit Narain Singh, Sub- 

' f ordinate Judge of Ben»re», detect tkelgth’of August,' 1016, 

* i 1 » J r T * f t * 
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Prasad Singh. Thereafter the second set of pui chasers sued to 
recover from other creditors of Eajendradhari Singh the pur- 
chase money which they had paid, and which had been rateably 
distributed amongst those creditors The court of first instance 
decieed the plaintiffs’ claim. Certain of the defendants appealed 
to the High Court. 

Mr. Jawahir Lai Nehru and Munshi Harnandan Prasad , 
for the appellants, 

Babu j Brij Nath Vyas and Munshi Kanhaya Lal % for the 
respondents. 

Pxggott and Walsh, JJ. The essential point raised by this 
first appeal is quite a simple one. Certain house property situated 
within the city of Benares belonged to one Eajendradhari Singh, 
who seems to have been heavily in debt. There were two auc- 
tion sales of the house property in question— one on the 15th of 
February, 1906, resulting in a purchase by Earn Prasad Singh, 
and another on the 18th of March, 1907, resulting in a purchase 
by the piesent plaintiffs respondents. The latter paid their 
purchase money into court and that money passed under the 
orders of the coiut into the hands of a large number of creditors 
of Eajendradhari Singh, who had applied for rateable distribution 
in respect of any money which might be realized by the auction 
sale. Subsequently Earn Prasad Singh brought a suit, in 
which he impleaded the judgment-creditor on whose application 
the attachment resulting m the sale of the 18th of March 
1907 had been made, and also the present plaintiffs, the 
auction purchasers at the said sale. The result of that suit 
was a decision, between these parties, that the same proper- 
ty had been sold twice over, first to Ram Prasad Singh in 
February, 1906, and then to the plaintiffs in March, 1907. 
It followed as a necessary consequence that on the date of 
the latter sale the judgment-debtor Eajendradhari Singh had 
no saleable interest in the property purchased by the plain- 
tiffs. The latter had, therefore, obtained nothing by their pur- 
chase and became entitled to maintain a suit against all the 
judgment-creditors of Eajendradhari Singh to whom payments 
were made out of l ho money which the plain tills had paid 
into court*. The law on this point is clearly settled, as may be 
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seen by referring to the eases of Kishun Lai v, Muhammad 
Safdar Ali Khan (1) and Muhammad N'ajibullah v. Jai 
Naruin (2). The couifc beluw has accordingly decreed the 
plaintiffs' claim against a large number of defendants, in accord- 
ance with the sums found to be i espectively due from each 
defendant, or group of defendants. The appeal now before us is 
by five of the defendants only. The question as to the maintain- 
ability of the suit must be decided against the appellants m 
accordance with the rulings above xefened to. The question 
whether the present suit was or was not within limitation has 
already been up to this Court in appeal and has been decided m 
the plaintiffs' favoui. The report may be found in I. L. R., 35 
AIL, 419, 

There arc pleas taken m the memoiandum of appeal before 
us which are apparently intended to suggest that the decision in 
the suit brought by Ram Prasad Smgh has in some way been 
used against the present defendants improperly in this litigation. 
The plaintiffs were obviously entitled to prove that they had lost 
the benefit of their auction purchase by reason of the fact that 
Ram Prasad Smgh had succeeded in proving that he had himself 
purchased identically the same property at the auction sale of 
February, 1906, This fact could most readily be proved by the 
recoid of the suit in which Ram Pxasad Singh was the plaintiff 
and the present plaintiffs, along with the attaching creditor of 
Rajendradhari Smgh, weie the defendants. Beyond this we do not 
think that the court below has made any use of the record of this 
previous litigation. The contesting defendants, other than 
original attaching creditor, wore allowed to raise every question 
of fact which could have been raised by them if they had been 
defendants in the suit brought by Ram Prasad Singh. They 
could not as a matter of fact have been made defendants in that 
suit, because it had been instituted before the order for rateable 
distribution of the sale proceeds of the sale of March, 1907, had 
been passed* This, however, we only mention incidentally. The 
questions of -fact requiring determination at this trial Were the 
identity or otherwise of the property purchased at the two sales* 
of February* d90f> and March,d907,um£h secondly the validity or 

{«) {189 f) f, Tj< U Itfo f 38 All., 
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otherwise of the plea taken by these defendants that Ram 
Prasad Singh was merely a benami purchaser for the benefit of 
the judgment-debtor, Rajendradbari Singh. The identity of the 
properties sold at the two auction sales has been established by 
abundant evidence, and the point scarcely admits of argument. 
The truth of the matter is that Rajendradhari Singh had pur- 
chased a number of contiguous houses in the city of Benares and 
had then built himself a residence, with suitable out-houses and 
other appurtenances, situated within one single enclosure cover- 
ing the sites of the various houses purchased by him. At both 
the auction sales everything within the enclosure, the boundaries 
of which were clearly specified in the sale proclamation, was put 
up for sale and was purchased by Ram Prasad Singh in February, 
1906, and by the present plaintiffs in March, 1907. There is no 
force in the contention that different house numbers were men- 
tioned in the sale pioclamations of the two years. Tho identity 
of the property sold is sufficiently established by the sale procla- 
mations and by the evidence of the court official who conducted 
the sales. Ram Prasad Singh was at any rate the ostensible 
purchaser at the sale of February, 1906, The evidence by which 
the defendants in this suit have sought to show that he was a 
bmamidar for Rajendradhari Singh is of very little substance. 
Certain evidence has been produced tending to show that Rajen- 
dradhari Singh was in funds in the month of February, 1906, so 
that he could have made this purchase if he wanted to do so. The 
ease for the defendants can scarcely be said to go beyond this. 
It is true that Ram Prasad Singh does not appear to have taken 
as yet effective possession of the whole of the property sold to 
him; but the evidence on the record supplies abundant explana- 
tion of this fact. When the time for delivery of possession came, 
Rajendradhari Singh was lying seriously ill inside the house, and 
it would seem that he died tbeie shortly afterwards. The 
evidence for the defendants does not carry us beyond the fact 
that Ram Prasad Singh has not hitherto taken steps to evict 
, Rajendradhari Singh’s widow from the premises. This may be 
due to sympathetic consideration on his part, or it may he that 
he does not desiro to contest the possible question of the widow’s 
right of residence. Moreover, it must be remembered that Ram 
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Prasad Singh's position has beep complicated by the subsequent 
auction sale of 1907 and by the litigation m which he has been 
involved in order to enforce his title. The decision of the High 
Court in his favour was not pronounced until the month of 
November, 1909 On the whole, there seems no valid basis for a 
finding that the purchase effected by Ram Piasad Singh at the 
auction sale of February, 1906 was benami on behalf of the 
judgment-debtor, or was anything but a bond fide purchase for 
his own benefit The defendants have further raised another 
very curious plea, suggesting that the auction purchase by the 
plaintiffs themselves in the month of Maich, 1907 was also 
benami , on behalf and for the benefit of Rajendradhari Singh or 
his heirs. In fact this seems to have been treated as the main 
issue in the case. We have been taken through the evidence on 
the point, and it is really unnecessary for us to say more than 
that we find no reason for dissenting from the opinion formed by 
the trial court regarding that evidence. We can find no real 
reason for doubting that the purchase money paid m connection 
with the auction sale of March, 1907 was found by the plaintiffs 
themselves and that the purchase was effected on behalf of the 
plaintiffs, for their benefit, by their agent, Sbeodhar Prasad 
The only remaining plea in the memorandum of appeal before 
us is that Ram Prasad Singh’s decree invalidating the sale of 
March, 1907, and affirming the validity of his own purchase at 
the sale of February, 1906, was obtained by some sort of frau- 
dulent collusion between himself and the then defendants. There 
is no basis for that contention, beyond the fact that the present 
plaintiffs did not choose to appeal against Ram Prasad Singh's 
decree ; but the matter was fully fought out by the principal 
defendant, the attaching judgment-creditor, and the essential 
issues of fact were found in favour of Ram Prasad Singh after 
contest, as they have again been found in his favour after contest 
in the present litigation* There is therefore no force^ in this 
appeal* We dismiss it with costs. 
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RE VISIONAL, CRIMINAL. 


Be f oie Mi. Justice PiggotL 
EMPEROR v ABDUL LA TIP. # 

Criminal Pi acedia e Code, section 437 —Accused discharged by Magistrate*** Oi da 
for fu i ther iiiguh y—ffohoe~- Judicial discretion— Bt aciiee , 

Nothing in section 437 of the Code of Cummal Procedure requires pre- 
vious notice to be given to any accused person who has been discharged before 
further mquhy into hi& case is ordered by a competent authouty, that is, by 
the High Court, or the Sessions Judge, or the District Mxgjstraia. never- 
theless as a matter of judicial discretion it is advisiblc that previous notice 
should issue when the mittei for consideration is the setting aside of an order 
of discharge in favour of the accused poison who has been actually before the 
court to answer the facts alleged against him. Queefi-Bmpiess v. Ajudhia (1) 
referred to. 

The facts of this case weie as follows 

On the 17th of July, 1917, a woman named Dojia was struck 
by a bullet while she was with her husband in a field where he 
, was working. The shot had been fired by some sportsman in the 
immediate neighbourhood, and it was not suggested that the 
injury to Musammat Dojia was anything but accidental, A num* 
ber of villagers were atfciacted to the spot and proceeded to 
arrest two Muhammadans, named Abdul Latif Khan and Badal 
Khan, as being responsible for the injury caused to Musammat 
Dojia, These two men were taken to the Kasganj Police Station, 
some five miles distant, along with the injured woman and her 
husband, and at the same time there was produced at the police 
station a double-barrelled muzzledoading gun. The two Mu- 
hammedans arrested on suspicion were admittedly strangers to 
Musammat Dojia and her neighbours. The police eventually 
sent up one of these men, Abdul Latif Khan, lor trial in respect 
of offences under section 338 of the Indian Penal Code and 
section 19 of the Indian Anns Act. The Magistrate who took 
cognizance of the matter began by issuing process against the 
other stranger, Badal Khan ; but after taking the evidence, 
discharged both the accused persons The order of discharge is 
dated the 21st of September, 1 9 Jl 7 , The gun in question, although 

* Revision Ho. 945 of 1917, from m order of B. P» Fawcefct, 

t of Rtah, dated the 10th of November, 1917, 

(1) (1899) 1.L R , 20 All > 339- 
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bearing a serial number and therefore having apparently at some 
time or other been held lawfully under a licence, conlcl not be 
traced in the Efcah district, and it is admitted that Abdul Latif 
Khan and Badal Khan held no licence to possess fire arms of any 
description Representations were made to the District Magis 
trate as to the impropriety of the order of discharge, and on the 
10th of November, 1917, the District Magistrate, after examining 
the record, passed an elaborate order, reviewing the evidence, 
discussing the comments made on the same by the trying Magis- 
trate and finally directing further inquiry to be made as regards 
Abdul Latif Khan, Against this order Abdul Latif applied in 
revision to the High Court. 

Mr. A. II. 0. Hamilton , for the applicant. 

The Assistant Government Advocate (Mr. R. Malcomson) t 
for the Crown. 

PiGGOTr, J.: — This application in revision arises on the follow- 
ing state of facts Oa the 17th of July last, a woman named 
Dojia was struck by a bullet while she was with her husband in 
a field where he was working. The shot had been fired by some 
sportsman in the immediate neighbourhood, and it is not suggest- 
ed that the injury to Musammat Dojia was anything but acci- 
dental. A number of villagers were attracted to the spot and 
proceeded to arrest two Muhammadans, named Abdul Latif Khan 
and Badal Khan, as being responsible for the injury caused to 
Musammat Dojia, These two men were taken to the Kasganj 
Police Station, some five miles distant, along with the injured 
woman and her husband, and at the same time there was produced 
at the police station a double-barrelled muzzle-loading gun, The 
tivo Muhammadans arrested on suspicion were admittedly 
strangers to Musammat Dojia and her neighbours. The police 
eventually sent up one of these men, Abdul Latif Khan, for trial 
in respect of offences under section 838 of the Indian Penal Code 
and section 19 of the Indian Arms Act, The Magistrate who 
took cognizance of the matter began by issuing process against 
the other stranger, Badal Khan; but after taking the evidence, 
discharged both the aepused persons. The order of disehar<m 
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time or other been held lawfully under a licence, could not be 
traced in the Etah district, and it is admitted that Abdul Latif 
Khan and Badal Khan held no licence to possess fire-arms of any 
description. Representations were made to the District Magis- 
trate as to the impropriety of the order of discharge, and on the 
10th of November, 1917 the District Magistrate, after examining 
the record, passed an elaborate order, reviewing the evidence, 
discussing the comments made on the same by the trying 
Magistrate, and finally directing further inquiry to be made as 
regards Abdul Latif Khan, This order was of course passed 
under section 437 of the Code of Criminal Procedure. It is quite 
clear that no previous notice had been issued to Abdul Latif 
Khan to show cause why the order of discharge passed in his 
favour should not be set aside. A curious feature of the case is 
that before that order had been set aside at all, that is to say, on 
the 7th of November, 1917, another first class Magistrate of the 
Etah district had taken cognizance of the offence and had issued 
process to Abdul Latif Khan to appear and answer charges under 
section 338 of the Indian Penal Code and section 19 of the 
Indian Arms Act. However, the question whether Abdul Latif 
Khan could have been re- tried by another Magistrate without the 
order of discharge passed on the 21st of September, 1917 being 
first set aside, is not now before me and I need not discuss it. 
The application in revision which I have to consider is against 
the District Magistrate’s order of the 10th of November, 1917. 
Now it is beyond question that nothing in section 437 of the 
Code of Criminal Procedure requires previous notice to any 
accused person who has been discharged before further inquiry 
into his case is ordered by a competent authority, that is to say, 
by the High Court, or the Sessions Judge, or the District 
Magistrate- Nevertheless it has been laid down in a number of 
cases that as a matter of judicial discretion it is advisable that 
previous notice should issue, when the matter for consideration 
is the setting aside of an order of discharge passed in favour 
of an accused person who has actually been before a court to 
'answer the facts alleged against him. I am not aware that 
the decision of this Court in Queen- Empress v. Ajudhia (1), 
( 1 )^ 1898 ) I. L.B., 20 All , 330. 
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which itself follows certain older decisions, has ever 
been disapproved of in any subsequent decision of this Court, 

I am myself of opinion that in a matter of this sort it would 
have been better for the District Magistrate to give Abdul Latif 
Khan previous notice and an opportunity of arguing the case 
before him. I am not disposed, however, to interfere with the 
order of the court below merely on this ground. If the only 
result of my doing so were to compel the District Magistrate to 
issue notice now to Abdul Latif Khan, this might only lead to the 
passing of another order under section 437 of the Code of 
Criminal Procedure, and the only result would have been incon- 
venience to the courts and undesirable delay in the disposal of 
the matter. If, on the other hand, I were to take it upon myself 
to direct that no further proceedings be taken, I conceive that I 
should be straining the pow ers of this Court, and I am not 
satisfied that I should not be prejudicing the interests of justice, 
I have preferred to deal with the matter by asking the learned 
advocate who represents Abdul Latif Khan to take this oppor- 
tunity of showing cruse why further inquiry should not be 
ordered. In substance I have dealt with the matter as if the 
record had been called for directly by this Court with a view to 
considering the propriety of the order of discharge. I do not 
think it would be advisable for me to enter into detail with 
regard to the very different opinions expressed by the trying 
Magistrate and by the District Magistrate in respect of the value 
and reliability of the evidence produced at the original hearing. 
I do think, however, that the District Magistrate's order shows 
good and sufficient cause for further inquiry into this matter in 
the interests of justice. It seems practically beyond question 
that an offence punishable under the Indian Arms Act, as well as 
an offence punishable under Indian Penal Code, were committed 
by some person or other on the occasion in question. I agree 
with the District Magistrate that it is in the interests of 'justice 
that there should be further inquiry into the question whether the 
commission of one or both of these offencesis btm not brought 
home to the accused Abdul Latif Khan, 1 1 think it advisable under 
thp circumstances that this inquiry should take place outside the 
limits of the territorial jurisdictipU of the District Magistrate "of 
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Efcah. My order, therefore, is that this applieation for revision 
do stand dismissed, and that the further inquiry against Abdul 
Latif Khan directed by the order of the 10th of November, 1917 
be held in the district of Aligarh. I transfer the case in question 
to the court of the District Magistrate of Aligarh, who may either 
dispose of it himself or transfer it for disposal to the court of any 
first class Magistrate subordinate to himself. 

With regard to one matter of detail which has been pressed 
upon my notice, I may say that I agree with the District Magis- 
trate that the procee lings taken against Badal Khan were 
injudicious, and that the fact of his having been in the position of 
an accused person duiiug the inquiry which resulted in the order 
of discharge should in no way be considered to prevent his being 
summoned as a witness in the further inquiry now ordered. 

Application dismissed , 


APPELLATE CRIMINAL. 


Before Justice Sir Framada Gharan Baneyji and Mr, Justice Tudball. 
EMPEROR v. GHULAM HUSAIN * 

Act JRfo. XI of 1878 [Indian Arms Act), section 1$ (f)-*A>ms—Finding as to 
factum of possession of unlicensed arms — Minor , nea » mg majority , living 
with his eld&tly parda-nashin mother~-~Fossession athibuted to son . 

A parda-nasMn lady and her minor son, a young man of some 17 years of 
age, lived together in the family house. In their house was a small collection 
of arms of various kinds which had belonged to the father, who, as an honorary 
magistrate, was exempt from the operation of the Arms Act. There was 
evidence that the arms were kept clean and that the son at ill events took a 
certain amount of interest in them. 

Held that a finding that the son was in possession of these arms, and, 
not having a lieenco for them, was liable to conviction for an offence under 
section 19 (/) of the Indian Arms Act, 1878, was not open to objection. 

The facts of this case are stated in the judgment of bhe Court* 
The Government Advocate (Mr. A, E Ryves), for the Crown. 
Mr. 0. Ross Alston and Mr Abdiol Raoof, for the opposite party. 

Banebji and Tudball, JJ, : — This is a Government appeal 
against an order of acquittal passed by the Additional Sessions 

® Criminal Appeal No. 93 of 1918, by the Local Government from an 
ordW<# aoquittal passed by Abdul AU Khwaja, Additional Sessions Judge of 
r the 2,4th of November, 1917. 

J 1 * t f * 1 ^ 1 ‘ -* 1 
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Judge of Gorakhpur in the case of the opposite party Sheikh 
Ghulam Husain, who had been convicted by a Magistrate of the 
first class for an offence under section 19, clause (/), of Act XI 
of 1873 (The Arms Act). The facts are simple. Sheikh 
Ghulam Husain is the son of one Kkadim Husain, who died in 
1901. The family is of good social position and owns consider- 
able property. Khadim Husain was an Honorary Magistrate 
and as such was exempt from the operation of the Arms Act, 
The family lives in a three storied pacca building at Qanesbpur, 
At the death of Khadim Husain, Ghulam Husain was a boy of 
tender years. His younger brother was horn a few months after 
his father's death. Musammat Amina Bibi is the widow of 
Khadim Husain. Apparently, after the death of Khadim Husain, 
the weapons which he had in his possession remained in the 
family residence and no steps were taken to obtain a licence for 
their possession. Ghulam Husain has grown up and at the time 
that this case occurred, was on the verge of majority, being 
between the ages of 17 and 18 years. On the 1 2th of September, 
1917, at 8 pun., in the absence of Musammat Amina Bibi and of 
Ghulam Husain, the family house was searched and in it were 
found, in the zenana quarters, locked up in almirahs } three guns, 
8 swords, one dagger, one kukri and three old pistols, At the 
same time in the house were also found some spears, on one of 
which was engraved Ghulam Husain's name. The weapons were 
ail in good condition and apparently had been kept properly 
cleaned. There was some evidence given in the case to the 
effect that Ghulam Husain had been seen out in the open 
accompanied by a servant carrying a gun some days previous to 
the search* The Magistrate who tried the case held that the 
accused was in charge of the guns, that they were under his 
control and that he was responsible for their possession without 
a licence under the Act. Ho therefore convicted him and Sen- 
tenced him to a fine of Rs. 1,000, On appeal the learned 
Additional Sessions Judge lias held that the mother, Musammat 
Amina Bibi, being the manager of the family, is the person who 
in law must be deemed to have been in possession of these 
weapons ; that the accused being a minor cannot be held to have 
been inpossession and therefore ought not to have been convicted* 
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He accordingly set aside the conviction and sentence and acquit- 
ted Ghulam Husain. It is from this acquittal that the Local 
Government has preferred this appeal. It is true that Ghulam * 
Husain was not of full age at the time that these weapons were 
recovered but there is nothing in law which prevents a minor 
from being in actual fact in possession of arms without a licence 
or which prevents him from being guilty of an offence under 
section 19, clause (/), of the Act. It is difficult for us to believe 
that a parda-nashin lady .like Musammat Amina Bibi would 
have taken any care or specially retained in her possession the 
weapons which were found in her house. It is clear that these 
weapons were retained and that they were cleaned and properly 
looked after. In the same room with these weapons was the 
spear belonging to Ghulam Husain himself on which his name 
was engraved and' it is clear, therefore, that he took an interest 
in the weapons. There is, we think, good reason to believe that 
they were in his custody and under his control, and that he has, 
as a matter of fact, committed the offence under section 19, 
clause (f), of the Act. Whether his mother has committed the 
same offence or not is not a question which we have to decide in 
this appeal, but we can see nothing in the present case to prevent 
it being held on the evidence that the weapons were under the 
control of Ghulam Husain and not of his mother. In the 
circumstances of the case we do not think that so heavy a fine as 
Rs. 1,000 was called for. Khadim. Husain left behind him a 
parda-nashin woman as a widow and a small boy. These 
weapons had probably been lying in the house for years owing 
more or less to the neglect of the District Magistrate in not 
having taken proper action on the death of Khadim Husain. The 
offence committed is one for which a more or less nominal 
punishment will suffice. We therefore allow the appeal, set 
aside the order of acquittal and restore the conviction of Ghulam 
Husain undersection 19, clause (/), of the Arms Act and sentence 
him to pay a fine of Rs. 100, or jin default to one month’s simple 
_ imprisonment. 

Appeal allowed. , 
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APPELLATE CIVIL. 


Refoie Si) Emry Riohmds, Knight , Chief Justice, and Justice Sir Pmmadu 
Char an BaiwjL 

SKIP AT NABAIN BAI (Opposite pasty) d TIRBENI MI8BA 
(Petitioheb). # 

Civil Ptocedute Code (1008 ), older XXI, iule 7 -*- Execution of deo ee— Decree 
passed against a deceased person— Objection by alleged i epi esentatives of 
the deceased judgment*debtor that the deciee is a nullity and incapable of 
execution against them . 

It is a good answer to an application for execution against the alleged 
representatives of a judgment-debtor to sliow that the judgment-debtor was 
dead at the time that the decree was made, and that such decree is void and 
incapable of execution as against the person so dead Imdad Ah v lagan Zal 
(1) followed 

In this case a decree for pre-emption was obtained against 
three persons, one of whom was Bindeshri. Bmdeshri having 
died, an application for execution was made against the surviving 
judgment-debtors and also against the sons of Bindeshri as his 
legal representatives. The sons of Bindeshri objected that as 
a matter of fact Bindeshri had died before the decree against 
him was passed, and that therefore, so far as he was concerned, 
the decree was a nullity and could not be executed against them- 
The lower appellate court dismissed the application for execution 
against the sons of Bindeshri as his legal representatives. The 
decree-holder appealed to the High Court, 

Munshi Haribans Sahai , for the appellant. 

Munshi Iswar Bar an, for the respondent. 

Richards, 0. J., and Banerji, J : — This appeal arises out of 
execution proceedings It appears that a decree for pre-emption 
was obtained against three persons, one of whom was Bindeshri. 
It is alleged, and it is possibly correct, that all the three persons 
constituted a joint Hindu family. The question of jointness is 
not now before us. Bindeshri died, and the present application 
was for execution against the surviving defendants and also' 5 ' 
against the sons of Bindeshri as his legal representatives. It 

~ — — t-aUa. 

* Execution Second Appeal No. 688 oi 1$U7 from a debtee of W, B. G, 
Moir, bistriot Judge of Dorakhpur, elated the lit of March, 1917, reversing a 
decree of Syed Muhammad Said-T3&4io, Atodt bi Banagacm, dated the 80th of 
September*, 1916. w * * } r ** | * 4 

ti t , ■ , (i) (i8>95) ft %; %i7 aii., 47 a, 
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was objected that Bindeshn had died before the decree was made. 
Having regard to the order of the court below and to what hap- 
pened when this case was before us on a pievious occasion, we 
intend to deal with the case on the assumption that Bindeshn 
was dead at the time the decree was made against him. The 
lower appellate court has dismissed the application lor execution 
as against the sons of Bindeshri as his legal repi esentatives. 
This Court has held in the case of Imdad Ali v. Jctgan Lai (1) 
that it is a good answer to application for execution against the 
alleged representatives of a judgment-debtor to show that the 
judgment-debtor was dead at the time the decree was made, and 
that such a decree is void and incapable of execution as against 
the person so dead This is an authority which we think we 
ought to follow unless it can be shown that it is no longer law. 

It is contended that there has been a change in the new Code of 
Civil Procedure by the omission from order XXI, rule 7, of tilt 
word “jurisdiction.” We think that this alteration in no way 
modifies the authoiity of the case to which we have referred. No 
question of “ jurisdiction” of the court to make the decree arises 
because no court can make a decree against a dead man ; and a 
decree so made is a nullity. In this view we think the decision 
of the court below was correct. It is suggested that as the family 
is joint it was sufficiently represented by the members of the 
family who were alive when the decree was made, and that it is 
unnecessary that the sons of Bindeshri should be named as judg- 
ment-debtors. A good deal might be said for this contention, 
particularly if the pre-emption money is accepted by the joint 
family, but we have not to decide this matter in the present 
appeal. We express no opinion as to what the effect of the 
execution of the decree against the surviving defendants will he. 
But we think the court below was justified in dismissing the 
application for execution against the sons of Bindeshri as %is legal 
representatives. The result is that the appeal fails and is dis- 
missed ^ith costs. v * 

. Appeal dismissed, 


(1) (1896) I. £j K,, 17 All., 47e. 
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REVISIONAL CIVIL. 

Befoie Sir Henry Bichciidi, Knight, Chief Justice, and Justice Sir Parmada 
Chwan BanerjL 

FA£AL BAB (Applicakt) v MANZCJB AHMAD abd others 
(Opposite parties ).# 

Civil Ptocedwe Code (1908), order XXI, rules 89 and 92— Execution of decree — 
Application to set aside sale m execution— Dec ee sent to Collector for 
execution— Tendet of money to the Collector , the Civil Courts being 
closed — u Coiittf* 

The word “ Court ” as used in rules 89 and 92 of order XXI of the Code 
of 0ml Piooedure means the Civil Court, and not, in the case of a decree being 
transferred to the Collector for execution, the Collector. 

The facts of this case were as follows 

la execution of a simple money decree against him, certain 
non-ancestrai zaminilari property of the judgment-debtor was 
sold by the Collector on behalf of the Civil Court. The sale was 
held on the 20th of September, 1916. The Civil Courts 
being closed on account of the long vacation in October, 1916, 
the Applicant made an application to the Collector for leave to 
deposit the sum necessary for getting the sale set aside under 
order XXI, rule 89, and on such leave being granted, deposited 
the requisite amount in the treasury on the 16th of October, 
1916. On the 11th of November, 1916, the day on which the 
Civil Courts re opened, he applied to the Munsif under order 
XXJ, rule 89, of the Code of Civil Procedure and stated that he 
had already deposited the money in the treasury. The Collector 
also sent an intimation of the said deposit to the Civil Court and 
asked for further instructions. In December, the Munsif directed 
the Collector to transfer the said amount to the Civil Court 
.account in the treasury. The auction purchaser opposed the 
application of the judgment-debtor on the ground that as the 
money had not been deposited in court along with the application, 
the application could not be allowed. The Munsif set aside „ the 
sale. On appeal, the Subordinate Judge reversed the order, end 
confirmed the sale. The judgment-debtor applied to t|il||0ig$i 
Court in revision, , » 

Pandit 1 Kailas Nath Katjjv> (with him Babu Pjiari tfal 
JBamrji% for the .applicant, ..submitted that the * applicant was ip 

ru A , I* f % ,. l l , , , L ,. iU^ l . ^ 

I » > f Civil Bevision^^Ot 190 of 1917# * 

} l 1 v 1 4 ' i ' 
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fact being punished for his abundant -caution and diligence. He 
had deposited the money well within time with the Collector, who 
was an officer of the court, and the money was in deposit in the 
treasury at the disposal of the court. The view taken by the 
lower appellate court that the applicant should have withdrawn 
the money from the treasury and represented it in the Civil 
Court on the 11th of November, was too narrow and technical 
and calculated to defeat the ends of justice. Even in that case 
the money would have been actually deposited in the treasury 
where it already was. Moreover, the court had received an 
intimation of the deposit from the Collector within time, and a 
direction as to transfer in the account-books w T as a pure formality, 
It was true that the provisions of order XXI, rule 89, of the Code 
of Civil Procedure were by way of an indulgence to the judg- 
ment-debtor and must be strictly complied with, but in this case 
the judgment-debtor had acted bond fide and with due diligence 
and the sale had been rightly set aside by the court of first 
instance. As to the jurisdiction of the High Court to interfere in 
revision, it was submitted that the lower appellate court had 
acted without jurisdiction, inasmuch as the provisions of order 
XXI, rule 89, were mandatory, and as they had been duly com- 
plied with, the court had no discretion in the matter but was 
bound to set aside the sale. A refusal on tile part of the $court 
to do so was in effect a refusal to exercise jurisdiction, and in any 
event the court had acted in the exercise of its jurisdiction 
illegally and with material irregularity Reference was made to 
Srij Mohun Thakur v. Rai Uma Nath Qhowdhry (1), and to the 
judgment of Woodroffe, J. in Shew Prasad Bungshidhur v. 
Bam ChvMder Earibux (2). It was further submitted that the 
auction purchaser had no light of appeal to the lower appellate 
court against the order of the primary court. He had got his money 
back plus five per cent, as a compensation and was not a party to 
the execution proceedings. He had bought subject to the 
contingency, of the sale being set aside on payment by the judg- 
ment-debtor under order XXI, rule 89. 

* Dr, if. Sulaiman (with him Mr. T. N. Ghadda ), for thi 
^$ipn purchaser, submitted that the provisions of order XXI, 
20 9 alc * ( 3 J (1^4.3) I. L. R , U Calc,, 823 (34lJ. * 
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rule S9, were stringent end meet be strictly complied ^ to th 
letter. The money was not deposited in court The rv. 1 ) 
was only a sale officer and not the court. ’ • e ° tor 

Pandit Kailas Kath Katju, was heard in reply 

KicHitDs, C. J„ and Bah«e„, 3. : The facts c'ennected with 
' this application may be stated very shortly. There ™ aa 4 
forabontEs. 1,009. Certain property J the ^WdJZ 
was directed to be sold. The sale was held by the Collect ! 
behalf of the Civil Court. The sale' took place „n a “„I f 

Sldt's ^ 16 On'he K oZbf ‘2 Z * ^ 
came to the Collector and stated that he .as anio/stoWefc 
sae set aside and to save the property; thatheconld not deposit 
the decretal amount pins five per cent, compensation ,o the 
anctron purchaser as the Civil Court was closed, hut he was 
anneus to lodge the money in the Treasury. The money was 
t “'«P^hy the Collector. On the 11th of November, which was 
the day on which the Civil Court opened, the judgment-debtor 
appned to have the sale set aside and stated how the money had 
been already deposited in the treasury. There was a n bka, from 
the treasury to the effect that the money had been deposited. In 
December following the Civil Court directed that the money 
should be transferred to the account of the Civil Court The 
court of first instance, thereupon, set aside the sale holding that 
the money had eon deposited within thirty days. The .notion 
purchaser appealed, aud the lower appellate court held that the 
money had not been deposited within thirty days or on the 11 th of 
November which was the day on which the Civil Court opened 
am accori ingly the rule had not been complied with and the 
auction purchaser was entitled to the benefit of his purchase. The 
judgment-debtor has applied in revision. There is no appeal 
from the orders of the lower appellate eenrt refusing to set hsidd 

f rt . j to * P> Me « 1 » -»miy waif, 

m fac deposited within the meaning of the role and that'eonse. ' 

quently the lower appellate court had no jurisdiction'!;* refuse to 
set aside the sale, and in the second place that the court of first 
instance haying set aside the sale no appeal by the auction pur- 
cmaaer fey bo tlie lower appellate Gotirb. 
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Rule 89 provides “ where immovable property has been sold 
in execution of a decree, any person, either owning such property 
or holding an interest therein by virtue of a title acquired before 
such sale, may apply to have the sale set aside on his depositing 
in court, (a) for payment to the purchaser a sum equal to five per 
cent of the purchase money, and (6) for payment to the decree* 
holder the amount specified in the proclamation of sale as that for 
the recovery of which the sale was ordered, less any amount which 
may, since the date of such proclamation of sale, have been 
received by the decree-holder.” 

Rule 92, clause 2, provides u that where, in the case of an 
application under rule 89, the deposit required by that rule is 
made within thirty days from the date of the sale, the court 
shall make an order setting aside the sale/’ 

The question which the court below had to decide was whether 
or not the money had been deposited in court. It is quite clear 
that “ court ” means the Civil Court. This was a question which 
admittedly the lower appellate court had not only jurisdiction but 
was bound to decide. It is somewhat difficult to say whether the 
court was not technically right in holding, unfortunate though 
the judgment-debtor may have been, in strictness that the money 
was not deposited in court within thirty days or on the 11th of 
November, which was the first day the court opened. It was not 
until December following that the money was accepted in the 
Civil Court by ordering the transfer of the deposit to the Givil 
Court account. It has been decided by their Lordships of the 
Trivy Council that the High Court is not entitled to create what 
are really appeals put forward in the shape of revisions, and 
accordingly, even if we thought that under the exceptional 
circumstances of this case the lower appellate court might very 
well have upheld the court of first instance, this would not justify 
us in interfering with the decision of the lower appellate court in 
revision. 

In this connection it must be remembered that the deposit of 
the purchase money plus 5 per cent % compensation of the decretal 
amount to the auction purchaser is an indulgence to the judg- 
rpeofc-debtor, The auction purchaser is entitled to the benefit of 
purchase unless the section has been strictlv and comnletelv 
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complied with. We think that the question whether or not the 
section has been complied with completely was clearly a question 
which the court below had jurisdiction to decide, that it exercised 
its jurisdiction, and that, even if we thought it had come to an 
erroneous conclusion, we would not have been entitled to interfere 
in revision. 

As to the second contention, namely, that an auction purchaser 
has no right to appeal. The Code undoubtedly gives a right of 
appeal against an order setting aside the sale. The party mainly 
affected by the setting aside of the sale is the auction purchaser, 
and the Code provides that the sale should not be set aside with- 
out notice to him. We think it would be most unreasonable to 
hold that the Code restricts the right of appeal to the decree- 
holder or judgment-debtor. We think the application fails and 
we accordingly dismiss it with costs. 

Application dismissed . 


APPELLATE CIVIL. 


Before Mt\ Justice Tudball and Mr* Justice Abdul Raoof* 

. MITHAN LAL (Plaintiff) v. GHHAJU SINGH (Defendant).* 
Usufructuary mortgage— Lease of mortgaged property by mortgagee to mortgagor 
Sale of equity of redemption to a third party in execution of a decree 
for arrears of rent --Liability of thehadar for rent , 

Defendant, being the owner of a zamindari share, made a usufructuary 
mortgage of it in favour of the plaintiff. On the same date the plaintiff executed 
1 a lease of the same property for the term of the mortgage. Defendant fell into 
arrears with his rent, and plaintiff sued him and obtained a decree, in execu- 
tion of which he brought to sale defendant's equity of redemption under the 
mortgage and it was pui chased by a third party j the purchaser, however, did 
& not obtain mutation of names in his favour. 

Held, on a fresh suit brought by the lessor for arrears ofrent acoruing due 
since the sale of the equity of redemption, that the defendant was still liable 
for payment of rent as thehadar , v 

The facts of this case were as follows \ 

The defendant usufructuarily mortgaged his zamindari to 
the plaintiff on the 23rd of July. 1908. On the same day the 

* Second Appeal No. 757 of 1916, from a decree of D. Johnston, District 
Judge of Meerut, datod the 23rd of February, 1916* modifying a deoree of 
Bjrij Krishna Kama* Assistant Collector, First clasg, of Bulandshahr, dated the 
l5thof November, 1915, 
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plaintiff executed a lease of the mottgaged property to the 
defendant, who remained in possession as theladar paying rent 
to the plaintiff under the lease. On the 26th of June, 193 2, the 
plaintiff sued him for an ears of rent, obtained a decree and in 
execution thereof put up the defendant’s equity of redemption to 
auction sale. At that sale, held on the 20bh of Maich, 1913, the 
equity of redemption was purchased by Bhuttu Mai. The present 
suit was brought by the plaintiff for arrears of rent against the 
defendant for a period partly prior and partly subsequent to the 
20th of March, 1913. The defendant denied his liability for this 
latter period, on the ground that his equity of redemption had 
leensold. The Assistant Collector held that the purchase by 
Bhuttu Mai of the equity of redemption did not affect the lease 
at all, which was subsisting , and the suit was decreed in full 
On appeal, the District Judge held that on the sale of the equity 
of redemption the defendant became the ex-proprietary tenant of 
the land, and that as no rent had bien fixed by the Collector 
after the acciual of the ex-propnetary rights the plaintiff could 
not sue for rent for the period subsequent to the 20th of March, 
19 3. The plaintiff appealed to the High Court. 

Babu Siial Prasad Ghosh, (with him Pandit Uma Shankar 
Bajjpai), for the appellant, submitted that the usufructuary 
mortgage of 1908 was a transfer within the meaning of section 10 
of the Tenancy Act, and consequently the defendant then became 
by virtue of the law the ex-proprietary tenant of the plaintiff. 
The District Judge was in error in holding that a fresh ex-pro- 
prietary right acciued to the defendant upon the sale of the 
equity of redemption. It was not necessary that there must be 
an order fixing rent under section 36 of the Land Revenue Act 
in all such cases, and there was nothing to prevent the parties 
coming to an agreement as to the amount of rent for a particular 
ex-proprietary .holding, provided only that the rent was not 
greater than that indicated ,by section 10 of the Tenancy Act. 
What the law sought^ to provide was that an ex-proprietary 
tenant should not he permitted to contract himself out of -the 
llW&K conferred; upon him by section 10*, and it was not 
suggested by the defence in the present suit that the rent fixed 
in the leaps' 'yvas jn excess of the statutory rent. The ease of 
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Frag v. Sital Prasad (1), was not against the appellant ; on the 
othei hand, it was really in his favour. The judgment of Mi. 
Tweedy in the case of Musammat Ram Kuari v. Badri Singh 
(2), went further than the law on the subject and ought not to be 
accepted. 

Munshi Hanbans 8ahai } for the respondent 

Ex-pioprietaiy rights arose in favour of the defendant on two 
occasions, (1) when be made the usufructuary mortgage and (2) 
when his equity of redemption was sold. The mere fact that he 
did not claim ex-proprietary lights on the first occasion could not 
operate to prevent the accrual of such rights for all time to come. 
He became, by operation of law, an ex-proprietary tenant on the 
sale of the equity of redemption, and unless the rent was fixed 
by the Collector the appellant could not sue for arrears of rent. 
Whatever may have been the law under Act XII of 1881, it is now 
clear, having regard to the provisions of section 10 of the present 
Tenancy Act and section 36 of the Lind Revenue Act, that the 
rent of an ex-propuetaty tenant cannot be fixed by private arrange- 
ment, In any case, having legaid to the Full Bench ruling in 
Deb% Prasad v. Bhagwan Din (3), the defendant became the 
ex-propnetary tenant of all the proprietary body, and the present 
suit is not maintainable Then, reading together the two deeds 
of the 23id of July, 1908, and having regard to the fact that the 
net lent reseived by the theka was equal to the interest on the 
mortgage money, the meaning is clear that the lease subsisted 
only so long as the defendant continued to be the mortgagor. 
When the equity of redemption was sold the defendant wap no 
longer bound to pay the rent fixed by the lease ; ho was thereafter 
cultivating the land as an ex-propnetary tenant and was liable 
to pay only the statutory lent. The parties could not contract 
themselves out of the law. Reference was made to Prag v. Sital 
Prasad (1), Musammat Ram Kuari v, Badri Singh (2), and 
Moti Ghand v. Ikram-ullah Khan (4). In any case an issue 
ought to be remitted to find out whether the rent reserved is , 

** * ^ r i ft 
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Tudball and Abdul Raoof, 3J< :-~This is a plaintiff’s appeal 
The facts out of which it has arisen are briefly as follows : — The 
defendant was the owner of a certain zamindari share, the area 
of which was some 13 bighas odd. On the 23rd of July, 
1908, he gave a usufiuctuary mortgage of this zamiadari to the 
plaintiff. On the same date the plaintiff gave him a lease of the 
same zamindari share on payment of a sum of Rs. 70-14-0 per 
annum plus Us. 2341-0 Government demand, etc. The defend- 
ant remained in possession as thekadar paying his rent to the 
plaintiff under the lease. On the 26th of June, 1912, the plaintiff 
sued him on the basis of that agreement for arrears of rent and 
obtained a decree and in execution of his decree for the arreas of 
rent due under the lease, he attached and put to sale the defendant’s 
equity of redemption. This was sold on the 20th of March, 1913, 
and was purchased by one Bhuttu Mai. At the .time of the sale 
the plaintiff’s mortgage and one other mortgage were also notified. 
The price paid for the property at the sale was Rs. 40. Bhuttu 
Mai did not apply for mutation of names, and the Government 
record still stands as it was on the date of the original mortgage. 
The plaintiff has now, on the basis of the lease, sued his thekadar , 
the defendant, for the rent for a period which commenced prior 
to the 2Qfch of March, 1913, and runs up to a date subsequent to 
that date, The defendant m his written statement merely 
pleaded that he was liable for the rent up to the 20fch of March, 
d918, but that for the period subsequent to that he was no longer 
liable under the lease because his equity of redemption had been 
gold and purchased by Bhuttu Mai The court of first instance 
in the course of its judgment made the remark that “ the mort- 
gagor’s right to redeem had been put to auctioh by the plaintiff 
decree-holder who had purchased it for Bhuttu Mai on the 20th 
of 1913.’* It is quite clear that the defendant had no- 

where pleaded that Bhuttu Mai was the benamidar of the plaintiff 
ar that Bhuttu Mai had purchased the property for and on behalf 
of the plaintiff* There was no issue on this point. There was 
Uo allegation or denial ; no evidence and no finding. The court 
held that the purchase by Bhuttu Mai of the 
redemption did not affect the case at all, 
lease subsisted, and that the defendant was liable under 
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the lease. It accordingly decreed the suit. The lower appel- 
late court on the defendant’s appeal has held that after the 1918 

20th of March, 1913, the defendant became the ex-proprietary Lai 

tenant of the land because the equity of redemption had been sold ; Chhaju 

that he was entitled to take up his position as an ex proprietary & s 

tenant and as no rent had been fixed, he was not liable to pay any 
rent for the period subsequent to the 20th of March, 1913. The 
plaintiff appeals. It is quite clear to us that the judge of the 
court below has misunderstood the nature of the plaintiff’s claim. 

It is based on the theka which was given to the defendant on the 
23rd of July, 1908. We will assume that the defendant is the 
ex-proprietary tenant of the land, He is equally a ihekadar under 
the contract of the 23rd of July, 1908. If the period of that 
contract has come to an end, then of course the plaintiff’s claim 
must fail because the theka no longer subsists ; but, so long as the 
theka subsists, the plaintiff is entitled to recover from his ihekadar 
the rent which the latter has agreed to pay. He may as an ex- 
proprietary tenant be a tenant of the land under himself as 
ihekadar . If the theka had been given to an outside person, there 
is no question that so long as it subsisted the ihekadar would be 
liable for the rent. The lower court in its judgment has stated 
that Bhuttu Mai appears to have been a henamidar for the 
plaintiff. It has, however, come to no decision on the point, nor 
qpuld it do so, for the simple reason that the issue had not been 
raised, no evidence taken upon it, and there had been no decision 
on it. The point would have been material if it had been raised, 
because the lease was to subsist only so long as the mortgage 
subsisted If the defendant had pleaded and had proved ,to the 
court that the mortgage had come to an end, then the plaintiff’s 
claim would have failed, but he is not allowed to raise a question 
of fact in second appeal on which there were no pleadings, on 
which there was no issue and to which no evidence was directed. 

The case must be decided on the assumption, right on wrong, that 
the mortgage still subsists and that Bhuttu Mai is the' owner of 
the equity of ledemption which was purchased s This 

being so, the lease must still sqbsigfj, and, whethea#m defendant 
Be or be nqt the ^-proprietary teni^ jajjf *, h liablf as 

th^kadar to his lessor* In this view ^e, tupat allow tbe~appefk^ - 

* * , * v A * l | i ^ 
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set aside the decree of the lower appellate court and restore that 
of the court of first instance. The plaintiS will have his costs in 
all courts. The court of first instance granted the plaintiff a 
decree for what it has called ‘'usual interest.” This interest 
will run from the date of the suit up to the date of realization, 
and at the rate of 6 per cent, per annum simple. 

Appeal decreed. 


Before Mr. Justice Biggott and M). Justice Walsh „ 

COLLECTOR OF MQEUDABAD (Plaintiff) v. MAQBUL-UL-RAHMAN and 
others (Defendants ) . * 

Act Ho. XVI of 1908 (Indian Begistration Act), sections 32, 83,71,78,75,87 
and Q8~~ Mot lgage-deed—’B fi gist > ation — Bresentation — Authonty to present 
document for registration on behalf of executa?it~ Distinction between 
presentation under Bart VI and under Bart XII of the Act. 

A mortgage-deed was executed on the 20th of November, 1911. Before, 
however, the deed could be registered, the mortgagee fell ill. On the 3rd of 
February, 1912, the mortgagee executed in favour of a pleader, a power of 
attorney of the kind referred to in section 32 of the Indian Registration Act, 
1908, This was duly authenticated by the sub-registrar, and the document 
was presented for registration by the appointee on the 5th of February, 1932, 
On the 8th of February the mortgagee &Led. The mortgagor failed to appear 
beforo the sub -registrar and admit execution, and the sub-registrar refused to 
register the deed. An application was next presented to the Registrar under 
section 73 of the Act by the widow of the mortgagee in the capacity of guardian 
of the mortgagee’s two minor sons, and on the 28th of Juno, 1912, the Registrar 
made an order under section 75(1) of the Act directing that the mortgage-deed 
should be registered. Meanwhile the estato of the minois had been taken 
under tho superintendence of the Court of Ward',, and the Collector, as 
Manager on behalf of the Court of Wards, on tho 23rd of July, 1912, sent the 
mortgage- deed by a messenger bo tho sub-rogistrar, with a copy of the 
Registrar's order mentioned above and an official letter requesting that the 
document might be registered, which was accordingly dona. On suit having 
been brought on the mortgage, some of the defendants raised an objection that 
the mortgage-deed in suit was not validly registered. Held that the document 
wa? properly registered, No valid objection could be sustained as to its 
presentation, either on the 5th of February, 1912, when it was presented by the 
pleader acting under his power of attorney given by the mortgagee, or on the 
23rd of July, 1912, when it was sent by the Collector to the sub-registrar. 
The Collector was not bound to present the document m person, and that being 
so, it was immaterial what means he took to bring it before the sub-registrar. 

v# W i Appeal No. 189 of 1916, from a decree of Ram Chandar Saksena, 
Judge ot MOradabad, dated the 29th of January, 
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(That officer was perfectly justified iu presuming the authenticity of the 
Collector's official letter and in taking action accordingly. 

This was a plaintiff's appeal in a suit for sale on a mortgage. 
The question upon which the suit had been dismissed, and the 
only question raised by the appeal was whether in the circum- 
stances of the case the deed which was the basis of the suit 
had been validly registered. The facts concerned with the 
registration of the document are fully stated in the earlier 
portion of the judgment of Piggott, J. 

Mr. A. E Ryves> for the appellant. 

Dr. S' M' Sulaiman , Dr, Surendm Nath Sen and Munshi 
Giblzari lal >£ or the respondents. 

Figgott, J. ‘.—This was a suit on a mortgage, dated the 20th of 
November, 1911 The persons impleaded are the mortgagor and 
certain subsequent transferees. The mortgage was in favour of 
one Sahu Prasadi Lai, The evidence shows that before regis- 
tration of the document had been effected the mortgagee fell ill. 
It seems a fair matter of inference that the mortgagor endea- 
voured to take advantage of this fact to defeat the registration 
of the document Oa the 3rd of February, 1912, a special 
power of attorney of the kiad spoken of in section 33 of the 
Registration Act (No. XVI of 1908), was registred at the office 
of the Sub* Registrar of Moradabad, whereby the mortgagee, 
Sahu Prasadi Lai, purported to authorize a pleader named 
Pandit Nanak Ohand to present the mortgage of the 20th of Nov- 
ember, 1911, for registration on his behalf. Accordingly, on the 
5th of February, 1912, within the period prescribed by law^the 
mortgage-deed in suit was presented for registration by the said 
Pandit Nanak Chand, purporting to act under the authority of 
the special power of attorney of the 3rd of February, 1912. A 
question has been raised as to the validity of this presentation, *and 
it is just as well to dispose of it at once. The learned Sub- 
ordinate Judge who tried this suit seems to have thought* thal^ 
whatever the facts may have been, the plaintiff had teen remain 
the mutter of producing satisfactory evidence, and that the Coiirt 
had before it no evidence from which it was entitled to infer that 
Pandit Nanak Ohand did hold a valid ^ower of attorney under the 
provisions of section 33 aforesaid* authorizing him to present 
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this document for registration, I think the decision of the 
court below on this point is clearly wrong, The document in 
suit was presented for registration at the office of the Sub-Regis- 
trar of Moradabad, the very same office in which the special 
power of attorney had been registered two days previously. In 
his endorsement on the deed m suit the Sub-Registrar certifies 
its presentation by Pandit Nanak Chand under a special power of 
attorney duly authenticated in his office. That certificate is 
evidence under the Registration Act of the truth of the facts 
therein stated. There is no reason whatever for presuming 
that it is in any way an incorrect statement of the facts. 
What has b„*en contended before us is that the special power of 
attorney referred to in section 33 of the Registration Act requires, 
not merely to be authenticated by the Sub-Registrar, but to be 
executed before him. The argument is that the certificate above 
referred to does not specify that the document in question had 
been executed before the SuRRegistrar, Moreover, it is suggested 
that, on the evidence as to the illness of Sahu Prasadi Lai, it is 
fairly certain that he did not appear personally before the Sub- 
Registrar on the 3rd of February, 1912. Had he been able to 
appear in person at the Sub-Registrar’s office on that date, he 
would presumably have presented the mortgage of the 20bh of 
November, 1911, himself. This argument, moreover, overlooks 
the proviso to section 33 of Act XVI of 1908 We may take it 
from the evidence that Sahu Prasadi Lai was suffering from 
bodily infirmity at the time. Indeed the argument addressed to 
«#on behalf of the respondents on this point assumed that 
Sahu Prasadi Lai was in fact unable by reason of bodily infirmity to 
attend in person at the Sub-Registrar’s offide. It was, therefore, 
open to the Sub-Registrar to attest the special power of attorney 
without requiring the personal attendance of the executant at his 
office, plrofided only that he satisfied himself "that it had been 
vofcmtarilj^exdcuted by the person purporting to be the principal. 
We fi^Sit from his certificate that the special power of attorney 
hfrt merely registered in his office but wa<i duly authenticated 
by him. In this state of the evidence we are entitled to assume 
that the Sub-Registrar acted in the proper and lav/ful exercise of 
under the proviso to section 33 aforesaid, I think, 
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therefore, there can be no doubt that the original presentation of 
the document in suit for registration on the 5th of February, 1912, - 
was a proper and valid presentation under section 32 of Act XVI of j 
1908. Tne mortgagee Sahu Prasadi Lai died on the 8th of Febru- } 
ary, 1912, a few days after the presentation of the document before 
the Sub-Registrar. The mortgagor, the executant of the said docu- 
ment, failed to appear befoie the Sub-Registrar to admit execution 
of the same. As 1 have already suggested, I see no reason to doubt 
that he was purposely keeping out of the way. The Sub-Registrar 
had no option but to tieat the non-appearance of the executant as a 
denial of execution and to refuse registration on that ground. We 
know that he did so. This refusal gave rise to a right on the part 
of any person claiming under such document, or the representative 
of any such person, to apply to the Registrar to establish his right 
to have the document registered. We know that such an applica- 
tion was in fact made to the Registrar of Moradabad, It has 
been made a grievance on the part of the i espondents in this Court 
that the evidence on the record does not show with certainty by 
whom this application was made. We have been informed that the 
application was made on behalf of the mother of the two minor 
sons of Sahu Prasadi Lai, acting as their natural guardian. It 
does not seem, however, m any way incumbent upon us to call for 
specific evidence on this point. We know that the Registrar 
had before him an application on which he proceeded to take action 
under the appropriate section of the Registration Act, He was 
satisfied that he had before him a valid application by, or on behalf 
of, a person entitled to make the same. I do not see that we are j 
called upon to inquire into the precise nature of that application, 
especially in the absence of any specific plba that it was made by 
the particular person not authorized to make it. The proceedings 
before the Registrar resulted in an order by him, under the first 
clause of section 75 ©f Act XVLof 1908, whereby he ordefed the, * 
document to be registered. In the meantime the estate of the 
minor sons of Sahu Prasadi Lai had been t&ken 
management of the Court of Wards, and the Cpfllctor bf Mora^ , 
abad, in his official capacity as M&n^gg bf the Court 1 of Wards, , 
* became charged with looking aftei t|f interests; of the minors in 
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document was dated the 28th of June, 1912, Within the prescribed 
period of 80 days, that is to say, on the 23rd of July, 1912, the 
Collector sent the document in suit to the Sub-Registrar with 
an official letter, enclosing also a certified copy of the order 
of the District Registrar. The Sub-Registrar on receipt of 
this communication, took cognizance of the same as a presen- 
tation of the document, within the meaning of section 75, clause 
(2), of the Registration Act, and proceeded to register the docu- 
ment accordingly. The present suit was instituted on the 23rd of 
November, 1914, the plaintiff being the Collector of Moradabadas 
Manager of the Court of Wards in charge of the estate of the two 
minor sons of Sahu Prasadi Lai. The defendants were the original 
mortgagor, who did not contest the suit, and a number of subse- 
quent transferees In the written statements filed by some of 
these men the plea was taken that the document sued upon had not 
been duly piemen led for legislation within the requirements of 
the law, that its registration wa^ consequently invalid and 
tint it could not affect the properly hyp Ml located. The cotin 
below fixed a number of issues, but a^ between the plaintiff and 
the subsequent 1 1 an^ferees it has tried out only tin one issue as to 
the validity of the registration. Having come to a finding t hat the 
registration was invalid, the learned Subordinate Judge has 
dismissed the plaintiff’s claim altogether, holding that, as a claim 
fora simple money debt against the original mortgagor, the suit 
would he barred by limitation 

The appeal before us raises simply the question of the validity 
of the regisi ration. In the earb'er portion of this order I have 
taken occasion to dispose of two poini-* which woio incidentally 
argued. There remains the main substantial point in the appeal, 
namely, whether the Sub-W egistrar or AIoi adabad w as light m treat- 
ing this document as having been duly presented lo him ori the 
23rd of July, 1912, when he received it under cover of ari official 
letter from the Collector of Moradubad. fuddling wn,h fchL 
point 1 do not propose to refer to the numerous authorities which 
have boon cited before us. Tho present case is clearly distinguish- 
able on the fact^ from any of those authorities, in that it 1 urns upon 
Section 75, and not exclusively upon si ction 32, of the Registration 
This was,, not- a case in which the registration officers had 
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never been lawfully seised of the document at all. There had been ; 
as I have held, a valid presentation of the document in the first 
instance on the 5th of February, 1912. Moreover, there was in 
existence a positive order by the District Registrar that the docu- 
ment be registered. The only question, therefore, is whether the 
procedure adopted in carrying out that order was such as wholly to 
invalidate the registration which followed, or was at most an irre- 
gularity of procedure on the part of the Sub-Registrar of Morad- 
abad covered by section 87 of the Registration Act, The provisions 
of section 75, clause (2), of the Act are somewhat curiously 
worded. There is no such categorical imperative as is to be 
found in section 32, where it is laid down that, subject to certain 
exceptions, every document to be registered shall be presented by 
one or other of the persons described in the categories which follow. 
All that section 75, clause (2), does is to empower the registering 
officer to register the document, without such complete compli- 
ance as would otherwise be required with the provisions of sections 
58, 59 and 60 of the Act, provided only it be duly presented to him 
within 30 days of the making of the Registrar’s order. The 
controversy before us has turned on the expression “.duly 
presented.” The Sub-Registrar’s duty when he received this 
document on the 23rd of July, 1912, was no doubt to satisfy himself 
that it was being presented to him by a person claiming under 
the document. If the Collector of Moradabad had presented 
himself in person at the office, the Sub-Registrar would pre- 
sumably have taken the Collector’s word for it that the estate 
of the minor sons of the deceased mortgagee was now in his charge 
as Manager of the Court of Wards and that he was entitled to 
prefer a claim under the document on behalf of the said minors, 
or he might have satisfied himself on this point by a reference 
to the notification in the official Gazette. What he had before 
him was an official letter, on the authority of the Collector of » 
Moradabad, claiming to be in charge of the eatete of the minors, 
and to be entitled to present the document for regis^atipn.! ! 
The argument that the Collector’s failure to present f th|S. applj-j 
. eajiion in person is a fatal defect in t]m t registration of the'i 
d,(«jtipaept 6|ems to me open to^ ,a recmciio ad abmrdun 
Wilbever the messenger may have been who carried the document 
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document was dated the 28th of June, 1 912. Within the prescribed 
period of 80 days, that is to say, on the 28rd of July, 1912, the 
Collector sent the document in suit to the Sub-Registrar with 
an official letter, enclosing also a certified copy of the order 
of the District Registrar. The Sub-Registrar on receipt of 
this communication, took cognizance of the same as a presen- 
tation of the document, within the meaning of section 75, clause 
(2), of the Registration 4ct, and proceeded to register the docu- 
ment accordingly. The present suit was instituted on the 23rd of 
November, 1914, the plaintiff being the Collector of Moradabad as 
Manager of the Court of Waids in charge of the estate of the two 
minor sons of Sahu Piasadi Lai The defendants were the original 
mortgagor, who did not contest the suit, and a number of subse- 
quent transferees In the written statements filed by some of 
these men the plea was taken that the document sued upon had not 
been duly pi esented for registration within the xequirernems of 
the law, that its registration was consequently invalid and 
that it could not affect the property hypothecated. The court 
below fixed a number of issues, but as between the plaintiff $nd 
the subsequent transferees it has tried out only the one issue as to 
the validity of the registration. Having come to a finding that the 
registration was invalid, the learned Subordinate Judge has 
dismissed the plaintiff's claim altogether, holding that, as a claim 
fora simple money debt against the original mortgagor, the suit 
would he barred by limitation. 

The appeal before us raises simply the question of the validity 
of the registration. In the earlier portion of this order I have 
taken occasion to dispose of two points which wexe incidentally 
argued. There remains the main substantial point in the appeal, 
namely, whether the Sub-Registrar of Moradabad was light m treat- 
ing this document as having been duly presented to him on the 
23rd of July, 1912, when he received it under cover of an official 
letter from the Collector of Moradabad. In dealing with this 
point I do not propose to refer to the numerous authorities which 
Jiave been cited before us. The present ease is clearly distin grnsh- 
the facts from any of those authorities, in that it turfis upon 
section 73, and not exclusively upon section 32, of the Registration 
Act. This was not a case in which the registration officers had 
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never been lawfully seised of the document at all. There had been, 
as I have held, a valid presentation of the document in the first 
instance on the 5th of February, 1912. Moreover, there was in 
existence a positive older by the District Registrar that the docu- 
ment be registered. The only question, therefore, is whether the 
procedure adopted in carrying out that order was such as wholly to 
invalidate the registration which followed, or was at most an irre- 
gularity of procedure on the part of the Sub-Registrar of Moracl- 
abad covered by section 87 of the Registration Act. The provisions 
of section 75, clause (2), of the Act are somewhat curiously 
worded. Theieis no such categorical imperative as is to be 
found in section 32, where it is laid down that, subject to certain 
exceptions, every document to be registered shall be presented by 
one or other of the persons described m the categories which follow. 
All that section 75, clause (2), does is to empower the registering 
officer to register the document, without such complete compli- 
ance as would otherwise be required with the provisions of sections 
58, 59 and 60 of the Act, provided only it be duly presented to him 
within 30 days of the making of the Registrar’s order. The 
controversy before us has turned on the expression * Si duly 
presented.” The Sub-Registrar’s duty when he received this 
document on the 23rd of July,1912, was no doubt to satisfy himself 
that it was being presented to him by a person claiming under 
the document. If the Collector of Moradabad had presented 
himself in person at the office, the Sub-Registrar would pre- 
sumably have taken the Collector’s word for it that the estate 
of the minor sons of the deceased mortgagee was now in his charge 
as Manager of the Court of Wards and that he was entitled to 
prefer a claim under the document on behalf of the said minors, 
or he might have satisfied himself on this point by a reference 
to the notification in the official Gazette. What he had before 
him was an official letter, on the authority of the Collector of 
Moradabad, claiming to be in charge of the estate of the minors 
and to be entitled to present the document for registration. 
The argument that the Collector’s failure to present this Appli?- 
t cation in person is a fatal defect xn^ the registration of the 
document sgems to me open to a reduotio ad ahwdum^ 
Whoever the messenger may have been who carried the document 
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in question along with the Collector's letter to the office of 
the Sub-Registrar of Moradabad, the Collectoi could have 
given him formal authority to present the document by the 
execution of a special power of attorney ; that special power of 
attorney, being an instrument executed by the Collector in his 
official capacity, could have been registered on the strength ofjan 
official letter from the Collector, without his peisonal attendance 
at the office, under the provisions of section 88 of the Registration 
Act. On the piinciple that the greater includes the less it seems 
to be asking far less of the Sub-Registrar that he should take 
cognizance of the Collector’s official signature and designation to 
a letter informing him of the Colkctoi’s interest in the document 
in suit and presenting it for legistialim, than to ask him to 
accept a similar letter as proof of the fact tint a particular 
document, as for instance a power of attorney, had been executed 
by the Collector. Under the circumstances of the case I think 
we are not straining the law in holding that the presentation of 
this document made on the 23id of July, 1912, was a sufficient 
compliance with the requiiements of section 75, clause (2), of the 
Act. Even if I do not think so I should feel justified in regard- 
ing the action of *the Sub- Registrar in taking cognizance of 
certain facts on the strength of an official letter received from 
the Collector of the district, without requiring the personal 
attendance of that officer before him, as at most a defect of 
procedure, curable by provisions of section 87 of the Act* I hold 
therefore that the finding of the court below that the document 
in suit is invalid as a mortgage for want of due registration is 
incorrect and must be reversed Although certain other issues 
have been disposed of in the judgment undei appeal, this was the 
ffiain issue decided as between the plaintiff and *the subsequent 
transferee^ and it was certainly a preliminary issue. As we 
have reversed the finding of the court below on this point, I 
think the proper order to pass is thot the decree of the court 
below be set aside and ihc case returned to that court for retiial 
and disposal on the merits. Wolea\elhe costs of this appeal 
to be costs in the cause. 

* W AEsft, J«— ~ I agree. I think the case of the lesponJents is 
$zi attempt to apply the dick* of the Pi ivy Council to a 
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situation in respect of which they weie certainly not uttered and 
to which, I think, they aie not applicable. I propose to cite 
authorities only for the purpose of showing the principles which 
have to be borne in mind and then to attempt to construe these 
somewhat comp mated provisions m order to make them work, if 
possible, naturally and easily. 

i Now, first, with regard to the piesentation by the pleadei on 
the 5th of February By the endorsement that presentation 
purports to have been made under the authority of a special 
power of attorney duly authenticated in the registration office two 
days before. I feel a difficulty in applying the terms of section 
60, sub-section (2), to that endorsement. The endorsement, it 
seems to ms, is only evidence of the facts mentioned by it after 
the provisions of the section have been complied with and a 
certificate has been issued for registration And, inasmuch as 
the very question which we ha\e to decide is whether those 
pi o visions have been complied with, as provided by section 60, it 
looks to me somewhat like begging the question to apply section 60, 
sub-section (2), to this endorsement. There is a further difficulty 
strongly relied upon in argument by Dr. Sulaiman that it is only 
evidence of the facts mentioned m the endorsement and the endorse- 
ment does not, it so happens in this case, mention the fact of the 
execution of the power of attorney, And therefore, although I 
agree in the conclusion at which my brother has arrived to be 
drawn from that endorsement, I do so for somewhat different 
reasons. I think it is in any event, apart from the provisions of 
the Act, an instance of the sorb of case to which the old maxim 
of omnia praesumuntur rite et solemniter esse acta ought to 
be applied, and that view seems to me to be supported by a 
passage in a c&se under this Act of a similar nature decided 
in the Privy Council as long ago as 1877. In that case Sir 
Montague E Smith, delivering the judgment of their Lordships/ 
said “ If the High^Court is to be understood bo mean that in all 
caw where a registered deed is produced, it is open to* the party 
objecting to the deed, to contend that there * was an improper 
registration, that the terms of the Registration Act in some 
aubstantial respects, have not been complied with, their Lordpbips 
think this is too broadly stated. Undoubtedly, it would be a 
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most inconvenient rule if it were to Tbe laid down generally, that 
all courts, upon the production of a deed which has the Registrar’s 
endorsement of due legistration, should be called on to inquire, 
before receiving it in evidence, whether the Registrar had 
properly performed his duty. Their Lordships think that this 
rule ought not to be thus broadly laid down. The registration 
is mainly required for the purpose of giving notoiiety to the deed 
, , , If the registration could at any time, at whatever distance 
of time, be opened, parties would never know what to rely upon, 
or when they would be safe, If the Registrar refuses to register 
there is at once a remedy by an appeal/’ Applying that general 
statement of principle to the endorsement on a deed of the alleged 
authentication before the Registrar of a power of attorney under 
which a person presenting the deed for registration purported 
to act, I think in the absence of either a finding or of evidence 
to the contrary, and there is a total absence of either in this case, 
wo are entitled to assume that when the Registrar endorsed on 
the deed the due authentication in his office of the power of 
attorney he meant that it was a power of attorney which had been 
properly executed and authenticated before him in accordance 
with law. And I therefore agree with my brother that the case 
of the respondents with regard to the presentation of the 5th of 
February breaks down. 

We, therefore, start with this, that the document in question 
was presented at the Sub-Registrar’s office for registration in 
accordance with the requirements of the law which the Privy 
Council in a passage which I propose to cite has said it is the 
duty of court of India to see carried out.” The guiding 
principle recognized more than once by the Privy Council and 
reiterated by decisions in this Court is to be found in the head- 
ndte to the decision in Mujib-un^nissa r. Abdur Rahifyi (1):— 
,r The power and jurisdiction of the Registrar only arises when 
he is invoked by a person in direct relation to the document, ” 
And the necessity of guarding against opening the door even to 
these requirements has been recently enforced 
>f their Lordships delivered by Sir John Edg® 
v, Muhammad Aftab Ali Khan (2) It is 
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the duty of courts of India not to allow, the imperative provisions 
of the Act to be defeated when, as in this case, it is proved that 
an agent who presented a document for registration had not been 
duly authorized in the manner prescribed by the Acb to present 
it ” I would only add that a perusal of the judgment of the High 
Court in that ease delivered by Griffin, J., shows that there 
was positive evidence and a finding of fact negativing the strict 
compliance with the requirements of the Act. 

These cases are decisions, as my brother has pointed out, under 
sections 32, 33 and 34 of the Act, And, as my bi other has 
already pointed out, there is in the provision about presentation 
in section 75 to which I propose to refer in a moment, an absence 
of that imperative language which Sir John Edge refers to in 
the passage I have quoted. This brings me to the question of 
the second presentation, namely, of the 23rd of July, by the 
Collector through a letter, after various incidents, including 
the death of the mortgagee had occurred, and a proceeding 
had taken place before the Registrar. The receipt of 
that letter was carefully endorsed by the Sub-Registrar 
on the deed on the same day, and the second point which 
we have to decide, and it is really the great difficulty in the 
case, is whether there was a due presentation of that deed in 
accordance with section 75. I have come to the conclusion that 
there wa3, very largely for this reason. I think part VI and 
part XII of the Acb deal with totally different circumstances and 
contemplate a totally different situation, and that the fallacy 
underlying the respondent’s argument is an attempt to introduce 
into part XII considerations bearing upon interpretation which 
are really only applicable to part VI. The contrast between the 
two parts is really significant Part VI is a collection of sections, 
and they are those on which the decisions of High Courts and 
Privy Council have been mainly given, dealing solely with 
“ presenting documents for registration.” Part XII is also self- 
contained and deals with a situation created by what is called 
" refusal to register.” We have to deal with a case of refusal to 
register, and of another kind of presentation In consequence of 
the proceedings rendered necessary by such refusal. Section 71, 
(2), says that ,r ho registering officer shall accqpt fdr registration 
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a document endorsed with a refusal unless and until, under the 
provisions hereinafter contained, the document is directed to he 
registered. Section 72, so far as there is anything before us in 
the case at present, does not apply, hut I refer to it for one rather 
important fact. The word “ presented ” occurs in it, namely, 
an appeal may be heard from the order of the Sub-Registrar if 
presented to the Registrar within 30 days. It could hardly be 
contended that that presentation must he of the strict personal 
character which is obviously intended by part VI of the Act and 
therefore we find in the part of the Act which we have to construe 
that the word “ presented ” is used in what I may call a more 
elastic sense. Section 73 deals with the right of the party who 
desires to secure registration where the Sub-Registrar refuses on 
the ground of the denial of execution. That right is to apply 
to the Registrar to establish his right to have the document 
registered. Section 74 provides for an inquiry before the Regis- 
trar, as the result of such application, into (a) the execution, (5) 
the compliance with the requirements of the law. As regards 
*' presenting ” it clearly refers to such presentation as is dealt 
with by part VI •* so as to entitle the document to registration,” 
And in connection with such inquiry section 75 (4) enables the 
Registrar to summon aud enforce the attendance of witnesses, to 
compel them to give evidence as if he were a Civil Court, and to 
deal with costs which are made recoverable as if they had been 
awarded in a suit under the Code of Civil Procedure. In my 
view that proceeding is a judicial proceeding and was intended 
by the Legislature to be a judicial proceeding, the ordinary 
penalty for failure in which was visite 1 on the unsuccessful party 
in the way such penalties are. And to my mind, therefore, the 
questions of the due execution, the due authorization of the person 
presenting, and the due presentation, when such an inquiry has 
taken place,are decided and disposed of for the purpose of the im- 
mediate question of registration or non- registration iu a final order. 
The result of the Registrar's order, if iu the affirmative, is to 
Establish the right of the person to have the document registered 
* ? and to 1 entitle thedocumen; to registration, and the form of his 
order is an order that it shall be registered. -To my mind, though 
. I fecl difficulty and hesitation about it, it would be to attribute 
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totally superfluous particularity to the Legislature if one were to 
hold that these provisions in section 75 superimpose upon that 
solemn proceeding and final decision, a duty upon the person who 
desires merely to carry out the order of the Registrar, of perform- 
ing the strict formalities which are necessary and have been held 
by the Privy Council to be necessary before the registration by 
the Registrar has taken place. To my mind what happens after 
the Registrar's order is pure machinery. Any form of presenta- 
tion, if it is supported by an application, which takes place on 
behalf of the presenter and is noted on the order in his favour, is 
sufficient. And even if it were not, 1 agree with my brother that 
section 87 covers the case. I, therefore, agree that this decision 
cannot stand. 

I want to add one word with regard to the way in which the 
case has been dealt with. As I have often said it is in the 
interests of the courts themselves, and what is far more important, 
in the interests of the litigant, that in a case of this description 
where the evidence has in fact been taken and both sides have 
done all that they are able or likely to be able to do before the 
trial court, and the court, when it sits down to review the whole 
case and write its judgment, finds that there is some technical 
point which in its opinion enables it to dismiss the case, it should 
go on to dispose of all of the isiues which have been dealt with in 
evidence and argued at the bar before it. It is just as easy, and 
there is no better time than when the hearing of the ease is fresh 
in the recollection of the court. Nobody is infallible; and in a 
difficult case of this kind it is not impossible that the appellate 
court will take a different view of the law and therefore it is of 
the highest importance that the courts, with such points before 
them, should go on to complete the whole case and come to a 
conclusion upon the merits. 

The real question in this case is whether there is anything to 
show that these two infant children whom the Court of Wards 
represents as plaintiffs are to be deprived of the fruits of the con- 
tract entered into by their father. And here are we, sitting in 
this Court, with all the evidence material to that point already 
given on both sides in the i court below, and if ^findings had been 
* arrived at by the court below, fully equipped for disposing of the 
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case upon the merits, compelled to send the case bach for a 

— re-hearing, probably before another judge, two years at least 

after the original hearing of the suit. It is suggested that, 
v . even after that has taken place and it has come to this Court 
M 1 UemaT’ again, there may still be an appeal to the Privy Council on the 
mam question of registration. All these proceedings have a 
tendency to prolong to an unspeakable extent the decision of a 
comparatively trivial dispute and to accumulate the expenditure 
of costs out of all proportion to the issues involved. Of course 
where there is a real preliminary point, it is a totally different 
matter. No doubt it is necessary sometimes to decide as a pre- 
liminary matter whether the court ts competent to hear a case at 
all. But when every thing has been done to enable the trial 
court to dispose of a case, I think it is a great misfoitune, and it 
happens a great deal too often, that a judge gets rid of it by 
disposing of some technicality raised by one of the parties leaving 
the merits wholly untouched. I agree with my brother that this 
is a preliminary point and that the case must go back. 

By the Court. — We set aside the decree of the court below 
and remand the case to that court under order XII, rule 23, of 
the Code of Civil Procedure for re-trial and disposal on the merits. 
We leave the costs of this appeal to be costs in the cause. 

Appeal decreed and came remanded. 


Before Sir Ben*y Richaids, Knight, Chief Justice , and Justice Sv 
Pramada Charan Banerji. 

March , 7, SHANKAR LAD (Plaintiie') v. BAM BABU {DnMmAira/. 4 * 

Partnership— Death of one partner leaving a minor son— Suit by voting 

partner agamsl minor fot rendition of accounts— P) ocedure 
One of two partners m a specific business, who wag alleged to have been 
the managing partner, died, leaving him sumving a minor son. The other 
partner sued the minor, as his father’s representative, for rendition of accounts 
and for payment of what might be found due to him (the plaintiff). 

Meld that the suit was maintainable ; but the proper procedure was for 
the court to dueot both sides to produce their accounts and thereafter to 
pass ajdeoree for whatever sum might appear to be due from one party to the 
rother* 

I 

* Second Appeal No, 770 of lOlG fiom a decree of IX B Lylo, District 
''Judge of Agra, dated tho 9t,h of ITobiuiry, 1916, continuing a decree of P, K* 
Say, Munsif of Agra, dated tho 12th of March, 1915. 
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The facts of this case were as follows : — 

Puran Chand, defendant’s father, took a contract of the 
grass farm for one season from the Cantonment Magistrate 
at Agra in July, 1912, and made the plaintiff his partner. 
Plaintiff’s case was that he deposited with Puran Chand his 
share of the capital, that most of the sums realized remained with 
Puran Chand, who used to keep the accounts. Puran Chand 
having died, plaintiff instituted the present suit against the defen- 
dant, Puran Chand’s minor son, for settlement and rendition of 
accounts. In reply the defendant urged that he could not be 
called upon to render accounts and that as a matter of fact the 
plaintiff himself had realized a mueh'Iarger sum than was due to 
him. The courts below dismissed the suit holding that the defen- 
dant, being merely the personal representative of a deceased part- 
ner, was not the accounting party. The plaintiff appealed. 

Pandit Kailas Nath Katju (with him Pandit Shiam Krishna 
Bar), for the appellant, 

Munshi Mangal Prasad Bhargava, for the respondent. 

Kichards, C. J., and Banerji, J. : — We think that both the 
courts below have taken an extremely narrow and technical view 
of this case. It appears that one Puran Chand had a lease of the 
grass farm at Agra. He took into partnership the plaintiff. 
They weie to provide the capital between them and to share in 
the profits. Puran Chand died. The plaintiff then instituted 
the present suit, alleging that he had received certain money, 
and that Puran Chand and after his death his minor son received 
further money in connection with the joint enterprise. He 
alleged that there was a much larger sum received by Puran 
Ohand’s estate than he had received and that there would be a 
balance payable to him upon taking accounts. He accordingly 
asked that the accounts should be taken. The courts below 
have dismissed the suit, holding that it was not maintainable 
and that the minor could not be liable to render accounts* It 
seems to us (assuming the plaintiff’s allegation to be true), that 
it would have been a very right and proper thing that tfee 
minor should have been ordered to render an account of the 
moneys received by Puran Chand or after his death by his estate 
in respect of the enterprise. It is said that he (the plaintiff) 
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ought to have claimed a definite sum. It is only after he knew 
what had been received by the other side and what expenses bad 
been incurred that he would be in a position to name the sum 
that ought to he paid to him. The learned District Judge says 
that it will he most unfair that the plaintiff should escape 
rendering an account whilst the other side was ordered to 
render accounts, We cannot understand what there was to prevent 
the courts below, if it was objected on behalf of the minor defendant 
that it was not admitted that the plaintiff had only received the 
sum he alleged, to have directed that he also should furnish an 
account of what he had received and what he had expended. We 
think that the personal representative of a deceased partner is 
bound to give an account of what has been received on behalf of 
the partnership. Of course the personal representative will only 
be liable for the person he represents, to the extent of the assets 
he receives. What we think the court below ought to have done 
was to have passed the preliminary decree directing that each 
party should furnish an account of what has been received and 
what has been spent. These accounts after they have been fib d 
can be accepted or objected to in the ordinary way and dealt with 
by the court. It may be objected that the minor is' unable to 
give the accounts. The mere fact that he is personally unable to 
give the accounts will not absolve Mm from the obligation of 
getting the accounts prepared by the persons who were conver- 
sant with what took place and what money was received and 
spent and who were acting either for Puran Chand during his life 
or for the minor and the estate of Puran ^Chand after his death. 
We allow the appeal, set aside the decrees of both the courts 
below and remand the case to the'eourt of first instance, through 
the lower appellate court, with directions to re-admit the suit in 
its original number and to proceed to deal with the same having 
regard to what we have said above. The court can deal with the 
case as near as possible on the lines of the provisions of order XX, 
rule 15, of the Code of Civil Procedure making a preliminary 
decree for an account Costs here and heretofore will be coats 
;m the cause. 


Appeal allowed and cause remanded. 
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Before Mr. Justice JPiggott and Mr Justice Walsh, 

MIR DAD KHAN and another (Dependants) v , RAMZAN KHAN 

AND OTHERS (Pr, A INTIFFS) * 

Ad (Local) Wo. II of 1901 (Arp a Tenancy Ad ), sections 10 and 20 — 
Attempt to evade the provisions of the law as to the alienation of sir land — MoU 
gage and relinquishment of ex-prop>ietary rights executed by two separate 
documents of even date . 

Certain zamindars, appurtenant to whose proprietary share was a 
considerable area of sir land, executed on the same day |n favour of creditors 
to whom they weie indebted to the extent of Rs. 9,000, two documents. By 
one of these the proprietors covenanted to mortgage with possession SO bighas 
of land forming part of their sir lands. They recited that they had put the 
mortgagees in actual possession of the land in question, surrendering all 
their rights in the sir and hhudkasht, They further covenanted that if the 
mortgagees should fail to obtain possession, or if the mortgagors should after 
all not give up the sir land from their own cultivation, or should set up any 
olaim to hold it as ex-proprietary tenants, then the mortgagees should be , 
entitled to sue for their mortgage money with heavy interest and to enforce 
the same by sale of the proprietary rights of the mortgagors, not merely in 
the 80 bighas of sir land, but in a total area of 68 bighas and odd belonging to 
the mortgagors The consideration of this document was stated at a sum of 
Rs. 8,000. A further attempt was made to safeguard the mortgagees by thG 
insertion of a covenant that they should, further, be entitled at any time to 
sue for the principal of their mortgage debt and to bring to sale the proprie- 
tary rights of the mortgagors m this area of 30 bighas, which was formally 
hypothecated as security for the debt. The other document was a deed of 
relinquishment, by which the mortgagors under the former deed purported 
to surrender or to relinquish in favour of the mortgagees in return for a 
consideration of Rs. 1,000, their rights as ex -proprietary tenants m the 30 
bighas of sir land in question. 

Eeldj that the whole transaction was but a single one effected under 
cover of two deeds, and was nothing more than an attempt to evade by an 
ingenious device the provisions of sections 10 and 20 of the Agra Tenancy Act, 
1901. 

Moii Ghand v* Ikram*ullah Khan(l) and Dtpan Bai v. Bam Khelawan 
(2) followed. Lehhraj v JParshadi (3) discussed. 

The facts of this case are fully set forth in the judgment of 

PlGGOTT, J. 

Babu Panna Lai , for the appellants* 

Mr, M , X. Agarwala and Babu Qirdhari Lai Agarwala , 
for the respondents. 

^ * First Appeal No. 149 of 1916, from a decree of Shams-ud«din Khan, Fxr&t 

Additional Subordinate Judge of Aligarh, dated the26th,of January, 1916 

(1) (1916) I. h* 39 AH, 173, (2) <1910; L h, R., 32 All,, 883, 

(3) (1909) J3 A. L, J* 713, 
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PiGGOTT, J. — The suit out of which this first appeal arises is 
based upon the following state of facts : — 

Mir Dad Khan and others were the owners of proprietary 
rights m a certain mahah Appurtenant to these proprietary 
rights was a considerable area of land of which these zamindars 
were in possession either as sir or khudkashU With reference 
to the khudkasht land it is sufficient to say that it was land 
which had been held by the proprietors in their own cultivation 
for the full statutory period and which had, therefore, acquired 
the essential character of sir land, so far as section 10 of the Local 
Tenancy Act, No. II of 1901, is concerned. Dor purposes of 
brevity, therefoxe, it will be convenient hereafter to speak of 
the sir lauds of Mir Dad Khan and others, Now these proprie- 
tors were indebted, and the evidence on the record shows that 
there was a decree out against them for a sum of Rs, 9,000, held 
by Th&kur Das and others. The proprietors endeavoured to 
come to terms with these creditors, and I do not think that there 
can be any doubt as to the nature of the arrangement effected. 
The creditors were willing to accept a usufructuary mortgage 
for Rs» 9,000, that is to say, for a sum sufficient to pay off their 
decree, provided that the land mortgaged, being 30 bighas of 
the sir land of the debtors, should pass into their actual cultiva- 
ting possession* In endeavouring to effect such a tiansaetion 
the parties concerned had to get round the difficulties placed 
in their way by Statute, that is to say, by the Local Tenancy 
Act, and particularly by sections 10 and 20 of that Act* It so 
happens that the law on this point has been recently settled by 
the highest possible authority in the case of Moti Ohand v. Ilcram* 
ullah Khan (1), So far as I am concerned, I think I am enti- 
tled to say that there is nothing in the propositions of law there 
laid down other than I have been consistently asserting for some 
years past, or other than were given effect to by Mr, Justice 
Tddbadd and myself in the case of Bipan Rai v. Ram Khela* 
(2)* v Their Lordships of the Privy Council, in deciding 

o before them, by no means overlooked the provisions of 
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his proprietor. What they point out is that this right of sur- 
render cannot be permitted to be used in such a manner as to 
defeat the provisions of the law by which ex-pioprietary tenancies 
are created. They point out that the policy of Act No. II of 
1901, is to secure and preserve to a proprietor whose proprietary 
rights in a mahal, or in any portion of it, are transferred, other- 
wise than by gift or exchange between co-sharers in the mahal, 
a right of occupancy in his air lands. Such right of occupancy 
is secured and preserved to the proprietor, who becomes by a 
transfer the ex-proprietary tenant, whether he wishes the right 
to be secuied and preserved to him or not, and notwithstanding 
any agreement to the contrary between him and the transferee. 
It is further pointed out that the courts must not allow the 
policy of the Act to be defeated by any ingenious devices, arrange- 
ments or agreements between a vendor and a vendee for the 
relinquishment by the vendor of his land. They go on to point 
out, more particularly, that devices to compel such a surrender 
by the inclusion in the deed of transfer of provisions amounting 
to a penalty against the transferor, in the event of his failing to 
relinquish the ex- proprietary tenancy, must also be regarded as 
devices or arrangements- for defeating the policy of the Act. 
Oases in which attempts have been made, more or less openly, 
to evade the provisions of the.law on the subject of ex-propiietary 
tenancies do from time to time come before the courts, and we 
have to notice more particularly the decision of a Bench of this 
Court in Lekhraj v. Parshadi (1), in which it would appear that 
a transaction which one might at least suspect of having been 
of this natuie was given effect to by the court. According' to 
their Lordships of the Privy Council I talce the true test to be 
this:— If a covenant to relinquish the sir lands is part of the 
transaction of sale or of moitgage, then the agreement to surren- 
der will be void and unenforceable, no matter what ing eni ous 
devices may be employed to give colour to it. If the court is 
satisfied that there was first of all a transfer by way of sale or 
mortgage and that the transferee, having obtained thq status of 
an ex-proprietary tenant, with full knowledge of that fact and 
of the rights preserved to him by the 'Statute, deliberately 
(i) (1909) 0 A. L, J., 713. 


1918 

Mm Dad 
Khan 

Bam z an 
Khan. 



452 


THE INDIAN DAW REPOSTS, 


[VOL XL, 



chooses, as a separate transaction, to relinquish his ex-proprietary 
tenancy into the hands of the new proprietor, or of the mortga- 
gee in possession, then the law cannot go further in the way 
of protecting a reckless and imprudent man against the conse- 
quences of his own acts. 

In the present case what we have to consider is the nature 
of the agreement actually entered into between Thakur Das and 
his fellow creditors on the one hand and Mir Dad Khan and his 
fellow zamindars on the other. Two documents were executed 


on one and the same date, namely, the 19th of June, 1913, By 
one of these documents the proprietors covenanted to mortgage 
with possession 30 bighas of land forming part of their sir lands. 
They declared themselves to have put the mortgagees m actual 
possession oi the land in question, surrendering all their rights 
in the sir* and Ichudlcasht. They further covenanted that, if the 
mortgagees should fail to obtain possession, or if the mortgagors 
should after all not give up the sir from their own cultivation, 
or should set up any claim to hold it as ex-proprietary tenants, 
then the mortgagees should be entitled to sue for their mortgage 
money with heavy interest and to enforce the same by sale of the 
proprietary rights of the mortgagors, not merely in the 30 bighas 
of land already referred to, but in a total area of 63 , bighas and 
odd belonging to the mortgagors. The consideration for this do- 
cument was stated at a sum of Rs, 8,0 00, A further attempt was 
made to safeguard the mortgagees, in any event, against a pos- 
sible refusal on the part of the mortgagors to cany out the con- 
tract in its entirety. The mortgagees did not content themselves 
with taking a usufructuary mortgage pure and simple. They 
’.inserted a covenant that, in spite of their right to obtain 
possession of the 30 bighas of land and to enjoy the usufruct in 
lieu of interest, they should nevertheless be entitled at any time 
to sue for the 'principal of their mortgage-debt and to bring to 
Sale the proprietary rights of the mortgagors in this area of 30 


[las, which were formally hypothecated as security for the 
& 'The other document of the same date was a deed of' 
by which the mortgagors' under the former * 
surrender,, or to relinquish in favour, of the 
nrtgagees, in t-iom- n-f Tin n anh. 
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rights as ex-proprietary tenants in the 30 bighas of sir land m 
question. Whatever doubt there may be m particular cases as 
to the precise nature of the transaction entered into, it seems to 
me that there is no 100 m for doubt in the present case. The total 
sum of money which Mir Dad Khan and his fellow zamindars owed 
t'6 Thakur Das and others was Rs, 9,000, and this was distributed 
between the two deeds, the mortgage deed and the deed of 
relinquishment. Moreover, the mortgage-deed itself contained, 
not merely an express stipulation to put the mortgagees in actual 
cultivating possession of the sir lands, but a penalty clause bind- 
ing the mortgagors not to assert their rights as ex-proprietary 
tenants. The transaction, therefore, was one single transaction 
effected under cover of two deeds. It was a determined attempt - 
to evade “ by ingenious devices and arrangements/' as their 
Lordships of the Privy Council have put it, the provisions of 
sections 10 and 20 of Act No. II of 1901, It is quite immaterial 
that, according to the terms of the two documents, the surrender 
purpoits to have been actually effected* In any such attempt 
to got xound the provisions of the law the transferee is certain 
to insist upon a statement that he has actually been put in pos- 
session and that the surrendei which he desires has actually 
been effected, I must note, however, that the mortgage-deed in 
question is not a usufructuary mortgage pure and simple, to a 
certain extent it is a combination of a simple and a usufructuary 
mortgage, and is therefore what the courts in India commonly 
speak of as an anomalous mortgage. We are principally 
concerned in the present case with the effect of this document as 
a usufructuary mortgage, On the principles laid down by their 
Lordships of the Pi ivy Council all the stipulations about the 
surrender of ex-proprietary rights and about the transfer to the 
mortgagees of actual cultivating possession over this area of 30 
bighas are void and unenforcible. The penalty clause goes along 
with the rest, being strictly analogous to the sor J of device 
spoken of by their Lordships of the Privy Council af the close 
of to judgment already referred to, whereby to vendor cove* 
ftants to make himself liable to a suit for breach of contract on 
his failing or refusing to carry out the stipulated relinquishment 
\ # Ws ex-proprietary lights. Such a stipulation would, In to 
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opinion of their Lordships, be void and unenforceable, I can see 
nothing in the stipulation in the deed in suit by which the moit« 
gagors bound themselves, in the event of their setting up any 
claim to possession as ex-proprietary tenants, to submit to a 
decree for sale against their proprietary rights in an area of 63 
bighas and odd, to distinguish it from a stipulation that they 
should be liable to a suit for damages, or to any other kind of 
penalty, in the event of their failure to relinquish. In the view 
of the case which I take I am by no means disposed to differ 
from such decisions as that which we have been referred to, viz., 
I, L. R , 39 All, p. 539, where a mortgage affecting some pro- 
perty whion was transferable, along with other property which 
was by law non-transferable, was allowed to be enforced against 
the former of the two properties. I do not say for a moment 
that the mortgage-deed in suit, regarded as a usufructuary 
mortgage, was altogether void and of no effect. What it gave 
the mortgagees was the right affirmed by Mr. Justice Tudball 
and myself in Dipan Dai v. Ram Ehelawan (I), namely, the 
right to proprietary possession in respect of this area of 30 
bighas and the right to have rent assessed thereon upon the 
mortgagors, as ex-proprietary tenants, and to receive and enjoy 
the said rent in lieu of interest on their money. This was no 
doubt less than the mortgagees wanted and hoped to secure by 
the transaction, but it was the legal effect of the transaction 
actually entered into, in view of the provisions of section 10 of 
the Tenancy Act, by which the ex-proprietary tenure was preserv- 
ed to the former proprietor, u whether he wished it or not/* as 
the Privy Council have said. We have been asked, however, 
to consider further the anomalous nature of this mortgage and 
the legal effect of hypothecation of the proprietary rights in this 
area of 30 bighas as security for repayment of the principal 
loan. For reasons which I shall have to state presently, I do not 
think that any decision on this point is necessary to the deter- 
mination of this appeal. My own opinion undoubtedly is that 
the original mortgagees, Thakur Das and others, could have 
enforced this stipulation. They could have taken up tho position 
ft at the contract of mortgage which they had entered into was 
(1) (1910) I. L.R., 32 Ail., 383, 
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a usufructuary mortgage combined with a simple mortgage: 
that they had made a mistake in attempting to evade the statute 
law by the terms of their usufructuary mortgage, and that they, 
therefore, claimed to fall back upon the document as a simple 
mortgage and to ask for a decree on that basis It may, how- 
ever, be noticed at the same time that this remedy would have 
been worth extremely little to the mortgagees If the pro* 
prietaiy rights of Mir Dad Khan and his fellow zatnindars in 
this area of 30 bighas had been brought to sale on a decree 
enforcing the hypothecation of the same for repayment of the 
loan of Rs. 8,000, the sale itself would at once have given rise 
in favour of the mortgagors to this very ex-proprietary tenure 
which it was the object of the deed in suit to get round. The 
purchaser at auction, whether Thakur Das, or another, would have 
had to be content with the rent assessed by the Collector on 
this ex-proprietary tenure as representing to him the usufruct ol 
the property purchased. This right, the original mortgagees 
could enjoy as mortgagees under the usufructuary part of the 
mortgage, and it would not have made much difference to them to 
have endeavoured to work out the same result by enforcing the 
hypothecation lien, if that were limited (as it must be limited 
apart from the penalty clause) to the proprietary rights in the area 
of 30 bighas. 

The case now before us is not between the mortgagors and 
the original mortgagees. The plaintiffs, who are the respondents 
to this appeal, were co-sharers in the same mahal, and the 
transfer of the proprietary rights of Mir Dad Khan and others 
by way of usufructuary mortgage gave rise to a right of pre- 
emption on their part. This right they claimed to enforce and 
they brought a suit accordingly. That suit was finally settled 
by a compromise and the compromise decree, which is dated the 
18bh of June, 1914, gives those plaintiffs as pre-emp tors the 
right of possession as mortgagees over the property pre-empted, 
that is to say, over the 30 bighas of sir land in suit. It gives 
nothing more : even if what I have called tile penalty 
clause of the original contract of mortgage were enforceable by 
fine original mortgagees, which I believe it was not, there is 
'nothing in this deoree to makS it enforceable by the pre-emptors, 
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Still lesto doe* this decree give the pUintiflk any right, under the 
mortgage-deed of the 19th of June, 1 9 1 8, to hrmg the property to 
Mile under the hypolhei ufto i elicited m the earlhr part of the 
Mild deed, 1 doubt vlnthei an dienation by way of simple 
moitgage would ha\e given rbe i o any light of pre-emption* 
The presumption i. tint pemmis povar'Mng the right of pre- 
emption would have had to wait until tl e propt riy was brought 
to sale m enimcementoJ the hypothecation hen, and then to have 
asserted, any rights of pie-emption which they might claim 
However this may le, the pie-unption decree actually passed 
does not transfer to these phuntilrb any lights as simple mort- 
gagees in respect of the land m suit. 

In the suit as brought the plainLids claim the lull benefit 
of the to mis of the mortgage oi the 19th of June, 1918. They 
say that they are entitled to actual possewon over the area 
of 30 highas in question or, lading this, that they are entitled 
to recover the mortgage debt of Ks 8,000, with interest at 2 per 
cent, per mensem under the penalty clause of the mortgage-deed, 
by sale of the area ol 03 bighas and odd referred to in that 
clause. The learned Subordinate Judge who tried the case 
was not an officer with any revenue experience, nor had he 
before him at the time of his decision the clear pronouncement 
of their Lordships of the Pi ivy Council to which reference has 
already been made. It is, therefore, no imputation against him 
to say that, in the very brief judgment pronounced by him, he 
has not shown much appreciation of the difficulties of the case. 
He has definitely hold tint the plaintiffs were not entitled to 
possession mortgagees over the land m suit, but ho has 
enforced in their favour the penalty clause in the original con- 
tract of mortgage, which they were most certainly not entitled 
to have the benefit of The decree as passed is for recovery of 
the principal of Rs. 8,000 with arrears of interest and costs, by 
sale of the 68 bighas and odl ol laud aheady referred to. From 
the operation of this decree , however, a certain share has been 
excluded, on the ground that one of the former proprietors was 
Swlvi^ that his certificated guardian joined in this mortgage 4 
having duly obtained the sanction of the 
1 J&a IlVe a oe tit ion of eross^irmeab ns 
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challenging the decision of the trial court on this point; but in 
view of the decision which we have arrived at on the main ques- 
tion it seems unneccssaiy for us to go into it. If the appeal 
of the defendants succeeds the crn-is-objection must obviously 

fail. 

Now, as regards the appeal oi the defendants, I luve already 
given abundant reasons why in my opinion the decree as pas sod 
c ann ot stand. In the very able and ingenious argument address- 
ed to us by Mr. iff. L- Ayarwda on behilt of the respondents, 
although he very pr iperly declined to give up any part of his 
client’s case, it is doing him no injustice to say that he could not 
make out much of a case for affirming the decree ol the court 
below as it stands. What he really pressed upon us was the 
right of his clients to one or other of two different reliefs. He 
contended that, in any event, his clients should bo given the 
benefit of what I have cal lei the hypothecation clause in the 
mortgage-deed of the 19th of June. 1918, and the proprietary rights 
of the mortgagors in the 30 bighas of land in question brought to 
sale, at least in satisfaction of the principal of Lhe mortgage 
debt. In reply to the suggestion that the right to enforce this 
hypothecation clause had not passed to his clients under the pre- 
emption decree, Mr. Aganvala contended with much keenness 
that no plea to this effect had been taken in the written state- 
mentof any of the defendants. It seems a fair rejoinder to this 
to say that neither was any claim to this effe it sob up in the 
plaint. The claim in the plaint was for cultivating possession 
over the land in suit, by ejectment of Mir Dad Khan and 
his fellow mortgagors, or in the alternative, for enforcement 
of the penalty clause by the passing of a decree for sale 
in respect of the entire area of 63 bighas and odd. I feel 
quite satisfied that, whatever might have been the rights 
of Thakur Das and others in respect of the hypothecation of the 
area of 30 bighas, those rights did not pass to the present plaintiffs 
under the pre-emption decree and that therefore this relief is not 
open to them. 

The other contention! pressed upon us by Mr, Agarwala has 
caused me more difficulty. It is based not merely on the docu- 
mentary evidence already referred to but upon certain evidence 
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as to U'ansactions which followed the execution of the mortgage' 
deed in suit. Broadly speaking, Mr. Agarwala contention 
is this : — That the mortgagors, Mir Dad Khan, and others, what- 
ever may or may not have been their rights under the deed in 
suit, did carry out their part of the contract hv actually surren- 
dering to the mortgagees, Thnkur Dm and others, the cx-proprie- 
tarj tenancy which the Statute created in tluir favour The 
'argument is that the original mmlgagics thus obtained actual 
cultivating possession of the land m question and enjoyed the 
same for the peiiod of about a year tint by this possession the 
ex-proprietary tenure became finally extinguished and can no 
longer be set up against the plaintiffs pre-emptois, I admit the 
contention to be a highly ingenious one and the question which 
it raises seems tome of some difficulty. In the first place, how- 
ever, I think that on the evidence on this record Mr. Agarunla 
is asking too much of us in the way of findings of fact in his 
favour. The patwari of the village was not put into the witness 
box nor were any of the original mortgagees called. We know 
from the plaint that Mir Dad Khan and the other mortgagor 
wore in actual cultivating possession of the 30 bighas of land 
when the suit was instituted on the 5th of July, 1915, and the 
plaint certainly does not explain how or when they recovered 
that possession, if they did in fact surrender their ex-proprietary 
tenancy into the hands of the original mortgagees. One of the 
plaintiffs was put into the witness box and deposed that the 
mortgagees, Thakur Das and others, had entered into actual 
possession of the land. He said he himself failed to get actual 
possession because Mir Dad Khan forcibly cultivated it. He was 
cross-examined on this point in a manner which clearly showed 
that the defendants did not admit the facts stated by him to be 
correct, but the only evidence by which ho sought to support 
himself was the production of eeitain records of the Revenue 
Courts showing the mutation proceedings which followed the 
# execution of the mortgage-deed in suit. Now the execution of 
ijjjat deed required in any event to be taken due notice of in, the 
„ There had to be some mutation of names in 
ffl f&P natural tendency of the Revenue Court, 
called to the matter,; would 
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be to effect formal mutation oi names m accordance with the 
terms of the deed. What I notice more particularly is that the 
Tahsildir, on whom the duty oi making the necessary preliminary 
mquiues lay, when reporting the matter foi the eiders of the 
Assistant Collector m-eharge oi the Sub-division, contented him- 
self with mentioning that theic had been a surrender oi the 
ex-proprietary holding, keeping back the veiy important fact, 
which he should certainly have mentioned, that that surrender 
purported to have been made and attested by a deed of even date 
with the usufructuary mortgage itself, that is to say, at a tune 
when it was at least doubtful whether the mortgagees were 
entitled to receive any such sunendei, and under circumstances 
strongly suggestive on the face of them of an attempt to evade 
the law, The Assistant Collector appears to have passed his 
order for mutation of names, without further consideration or 
inquiry, on the strength of the Tahsildar’s report, 1 am not 
satisfied therefore that this evidence proves that there was an 
effective surrender of the land in suit into the hand-* of Tbakur 
Das, much less that the possession of Thakur Das and his 
fellow mortgagees lasted for the entire period of one year, or 
for anything like that pei iod. It is of course possible that, as 
between the original mortgagees and the original mortgagors, 
the contract would have been carried out according to its terms, 
if the plaintiffs had not interfered with their suit for pre-emption* 
The fact remains that, by the time when the present plaintiffs 
tried to obtain the benefit of their pre-emption decree, they found* 
the original mortgagors in effective possession of the land in 
suit and claiming to be exactly what the law says they are, 
namely ex-proprietary tenants of the same. Looking at the 
matter in its broadest aspect, I would say that the rights which 
these plaintiffs took under their pre-emption decree in respect of 
the mortgage deed in suit, regarded as a usufructuary mortgage, 
were simply the rights which the law would permit the original 
mortgagees themselves to take under the same, namely, the right 
to proprietary possession subject to an ex-proprietary tenancy 
in favour of the original mortgagors. This is the position taken 
up by the defendants in this suifc, and I think that position is 

, correct in law and that the plaintiffs are not entitled, either to 
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the relief which has been decreed 10 them by the court below 
or to any of the reliefs which have been claimed on their behalf 
in the alternative. In this view of the easel would allow the 
appeal, set aside the decision of the court below and dismiss the 
plaintiffs’ suit with costs, and similarly dismios with costs the 
cross-objection filed by the plaintiffs respondent 

Walsh, J.— I agree. I think this is a colourable transaction. 
The two deeds wore in fact an attempted sale of the ox-proprie- 
tary rights. If so, the ease is clearly covered by the decision in 
Dipan Dai v. j Ram Khelawan (1) and also by the observations 
of the Pi ivy Council lejioitcd in I. L It., 39 All., p. 173, where 
Sir John Edge, in delivering judgment, uffiimtd the principle 
laid down by the High Court that the transaction was not a lawful 
one, whether it was rogaided as an attempted sale of the ex- 
propriotary rights or an agreement to relinquish those rights 
when they should arise, and pointed out that the policy of Act 
No. II of 1901, was that the right of occupancy should be secured 
and preserved to the proprietor vv ho becomes by a transfer the 
ex-prop riotor, whether he wishes it to be secured and preserved 
to him or not, and notwithstanding any agreement to the contrary 
between himself and the transfeieo. 

The transactions in these two deeds are in substance one 
transaction which took place on the same day. They are in form 
inseparable, but I think that the same principle would apply 
even if they were in form separable, I apply the reasoning which 
was applied by the House of Lords in Maas v, Pepper { 2). The 
law being in England that no moitgage of movable chattels can 
be entered into where the chattels rennin in the possession of the 
grantor without a registered document, there had 1 cen a sale of 
furniture to an alleged purchaser, who by a contemporaneous 
document re-let theta on a hire agreement for the original price 
at which he had bought them, phis an addition to that sum which 
the court regarded as merely interest under another name, the 
agreement giving to the hirer the right to become the owner by 
re-purchase if he paid the instalments under the agreement, 
11®$ thpSatwp documents were entirely independent in* form; 
MW} fefctbejHonse , of.Lords .held fiat the , tri%l oo^rfc hed 

889, , <8) (WPS) A, O., 3104 a. 34. . 
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been right in going behind the lorm ,un I (Ruling whni wv> in 
substance the real transaction, md jimaurl out th t the sale wis 
really a colourable sale to disguise wh it was m sub dance a loan 
I think by the same reasoning this as a colourable relinquish- 
ment to disguise what was m hut a sale. No doubt an ox- 
proprietary tenant ean> as hudij surrendu lus lights by a proper 
relinquishment. Nobody can put the point, I think, better 
than it has been put by Mr, M, L. Aijarwala it pige 69 of his 
book on the Tenancy Act in thi> sentence :-~ <f It comes to this, 
that though apiopxietoi can, m fact give up his ox-pi opnetary 
rights when they accrue, by not availing himself of them, he 
cannot bind himself by an express stipulation to that effect in 
a deed of transfer of the property or the like, ” 

I think that is whit these j documents purported Lo do. I 
agree with what my brother has said about the decision in 
Lekhrajj v. Parshadi (I). Unless the facts of that case arc dis- 
tinguishable from this case by something which does nut appear in 
the judgment, I am bound to say, haying regard to the fact 
reported that the two transactions wore eontempoi aneous in date, 
I should have found difficulty in holding tint the alleged 
relinquishment in that case was not also a colourable transaction. 
To that extent I am unable to agree with the decision. 

By the Court:— We allow the appeal, set aside the decision 
of the court below and dismiss the plaintiff's suit with easts, 
We also dismiss with costs the cross-objection filed by xho 
plaintiffs respondents. 

Appeal allowed , Oross^appeal dismissed * 


Befo e Mr Justice TudbaU and M Justice Abdul Maoof, 

DEBt PRASAD and another (Plustifis) v, BADRI PRASAD 
(Defendant) # 

Act ]$o IX of 1909 (Indian Limitation Act), section 28 ; schedule I, article 
1 4>&~~Right recur) ing at uncertain intervals— Bight to take wood from trees 
when fallen or cut— Adverse possession 

The father of the plaintiffs in 1867 obtained leave from the Collector to 
plant trees alongside a road on land belonging to Govern burnt. He expressed 

# fSeeond Appeal Ho. 712 of 1916, from a decree of G* 0. Badhwar, Additional 
Judge of Farrukhabad, dated the 20fch of January, 1916, confirming a decree 
of All Auaat, Officiating Subordinate Judge of Farrukhabad, dated the 19th 
of me, 1910/ 

(1) (1909) 6 A* li, J„ 713 ; 2 Indian Cases, 409, 
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hie willmgo.cs 3 to do so at his own o\pomo and to toad them ; and the only 
Tight ho ashed for was to got tho I illoti dry wood from tho trcoo Subso* 
quently the village passed out of the possession of tho pi uutifts f * v, tnd on 
two occasions in 1900 and m 1910, the defend int, who h d purchased the village, 
got the proceeds of the sale of such wood* The pfoint iff* on both occasions 
asserted thoir cl urn to wood or thermae theitoi, bul note mibnccossful 
Within sis ypfirs fiem tho date of tho last rile they brought a suit for a 
declaration of thoir ught io gH the diy wood by urine o! the agreement of 
1867 Tho defend mfe pleaded nhcttr poJatssiou. EM, that the light being 
one which could only he omened <n uncoiUin occasions and not a right 
recurring at food periods, and ,u there had been elKpuios as to tho right 
between the parties on two previous occasion-), it could not bo said that the 
defendant had acquired a title by advmse possession. 

Quaere, whether section 28 of tho Indian Limitation Act, 1908, applies at 
all to a case like this 

The facte of this case were shmtly as follows : — 

Madan Gopal, the father of the plaintiffs, was a mortgagee in- 
possession of a village called Runni Chursai. There was a 
kachoha road 1 eading from Rnnm Chursai to mauza Patia, In 
1867, Madan Gopal made an application to the Collector of 
Farrukhabad asking lor permit don bo plant a row oi trees on 
either side ol the kaohcJta road toi tho comfort and convenience 
of travellers. He represented further that he would never 
sell the trees, would watch and tend them at his own expense 
and appropriate for his own u.e dry fallen wood of the trees. 
The Collector gave the permission asked for, and Madan Gopal 
planted the trees. In 1883, Madan Gopal transferred his 
zamindari in mauza Runni Chursai, but did not transfer his 
rights in the trees planted on the roadside. Subsequently, the 
zamindari came into the possession of the defend mt by purchase 
in 1887. The sale-deed m his favour included the row of trees 
abovementioned. The defendant thereupon began to assert 
his rights to the row of trees and on some occasions ho appro- 
£riifeed the fruits to his own use. In 1900, the district board 
had the branches of the trees lopped off* Madan Gopal and the 
defendant laid claim to the price realized on the sale of the 
loppings. After inquiry, the district board paid the price to 
I ’the} "defendant. In 1901, the defendant sued some persons 
' for , damages for wrongful plucking of the fruits. The suit was 
dismissed by the District Judge on the ground th&t the defendant 
had no, right whatever in the trees. In 1910, ssomc dry wood 
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was sold by i.he district board and again lival chums were made 
by the defendant and the plaintiffs (as the heirs of Mad an Gopal). 
The district board again recognized the rights of Borin Pin sad 
and paid over the money to him. The plaint iffs instituted this 
suit for a declaration of their rights to the dry and fallen wood 
of the trees. The defendant pleaded that tho trees wei e 
appurtenant to his z unmdari ind in the alternative that he had 
been in adverse proprietary possession of the trees for over 
twelve years. The courts below dismissed the suit. The 
lower appellate court found that the tree stood on Government 
land and were in possession of the same. It nevertheless held, 
that time at tbejatest had begun to run against the plaintiffs 
since the dispute in 1900, and the suit was, therefore, barred by 
time. The plaintiffs appealed, 

Pandit Kailas Nath Katyn, for the appellants : — 

There can be no adverse possession of a right such as the 
one claimed by the plaintiffs. A plea of adverse possession 
pre-supposes two things, firstly, that the plaintiff was entitled to 
immediate possession of the property in dispute, and secondly 
that the defendant is in such possession. In tho present case 
neither supposition holds good. Neither party is entitled to 
possession of the property. Government is in possession as of 
right. The right reserved by Madan Gopal was to the fallen 
wood and would only become operative whenever any wood 
happenod to fall. Such a right is incapable of adverse possession 
by anybody. The party relying upon a plea of adverse posses- 
sion has to make out continuous uninterrupted possession in 
himself for 1| years. Here wood happened to fall twice in 
12 years, once in 1900 and again in 1910, The wrongful appro- 
priation by the defendant of such wood on those two occasions 
would not deprive the plaintiffs of their right for ever. Every 
fresh invasion of a right 'gives a cause of action for a suit for 
declaration until the right itself is extinguished by operation of 
section 28 of the Limitation Act; Ilahi Bdkhsh v, ffarnam Singh 
(1), Allah Jilai v. Umrao Husain (2). Section 28 is expressly 
confined to suits for possession of property and does not apply to 
claims of any other kind. It was impossible for the plaintiffs to 
(1) Weekly Notes, 1S98, p, 216, (2) (1914) I. b. R., 86 All., 492, 
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claim possession of this intangible right. Bights of this descrip- 
tion are valuable and have been recognized by the courts; Bishan 
v. Naipal (1), Bailey v. Stephens (2). In order to prevent 
all further disputes this wa, a fib c w.i for the granting of the 
declaration prayed for. 

'Dr. Surendra Na h Hen, toi the respondent 
The findings show that the defendant has been exercising all 
acts of possession which were open to him having regard to the 
nature of the property. He had been appropriating and selling 
the produce of the trees ever since 1SS9 and tukiug the fallen 
wood, whenever there was any, and had all along been asserting 
his lights. It is true that the Government was in pjssession of 
the trees, but it was open to the defendant to acquire by adverse 
possession all the rights which the plaintiffs hid in them and 
much more over and above that, just as it is open to one to 
acquire by adverse possession the limited rights of a tenant It is 
nob in every ease that actual physical and continuous possession 
should be proved to make out a title by adveise possession; 
Lord Advocate v. Young (3) The right of Madan Gopal has 
been constantly denied during the last 25 years, and it is too 
late now to seek a declaration. The granting of a declaration 
is within the discretion of the court, and such discretion should 
not be exercised in support of such a vague and shadowy right as 
claimed by the plaintiff. Further, the plaintiffs are the sons of 
Madan Gopal. There is nothing to show that thef original grant 
in favour of Madan Gopal enure3 for the benefit of his successors. 
There is no formal grant in existence ; and the application made 
by Madan Gopal in 1867 does not show that it was anything 
more than a personal licence given to Madan Gopal alone. To 
entitle themselves to a declaration the plaintiffs must prove 
dearly that they have the right they claim. The Government 
was also a necessary party. 

Pandit Kailas Nath Katya, in reply 

The ease has been fought throughout on the footing that the 
j light reserved to Madan Gopal was a heritable and transferable 
fa<jt the defendant himself had in the, first instance 

i A 0„ Mi. 
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claimed as a tnnsfcm* from Muhin Oupih Tin defendant should 
not ho allowed to iaiM‘ a neA\ point m Mcond ippcih Having 
regard to the voiy nature of the right, I he pro mi up 4 ion w tbits 
it must have boon regarded as heritable The Uournmenl had 
never denied the existence ol the right an 1 we >> w bully ludult u nt 
as to the merits oi the i iv.il cliimants, 

Tudball and IIaoof, J *L : — This is a p] uniHFb second appeal. 
The facts ot the cr-e arc ao follows In the j i ar l SOT the 
father of the two plaintiffs, one Madan Qopal, v\ is the moi 1 £ igue 
of certain znmindari rights m the village of Rimm Chuisai 
There was a public unmotalled road wluoh ran fcroui tlm tillage 
lands of this village up to the pueea xotd some short distance 
away. This public road belonged to the State and still belongs 
to it. In 1867 there were no trees standing on it and Harlan 
Qopal applied to the Collector of the district in writing, pointing 
out this fact and that he wished to plant trees upon the public 
road for the benefit of the public; that he would lend and look 
after them, and that ho would only claim the wood that might 
fall from the trees as his own. He would have no right to sell 
the trees. The Collector agreed to thm and Midiui Qopal 
planted these trees along the public road. It is quite clear, us 
the land vested in the state, the ownership of the tioes did not 
vest in Madan Copal, but as the Collector had agreed to the 
condition that he was to take the fallen wood, he no doubt con- 
tinued to take it so long as he remained in the village, la the 
years 1885 and 1887 there were certain transfers of the zamiudari 
shares in the village and Madan Qopal lost all interest in the 
zamindari of mauza Runni OhursaL In 1887 Badri Prasad became 
a co sharer in the village by a sale deed under which Ins transferor 
purported to sell to him, not only the aamindari share, but al$.o 
the trees which had been planted upon the road, as being his In 
1890 and again in 1892, Badri Prasad sold the fruit of these trees 
to various persons. In 1899 he had some civil litigation in regard 
to the fruit of the trees against a third party. In 1901 the chair- 
man of the district board, under whose control the road is, sold 
thedruit to a third party. Badri Prasad objected, and the Collector 
gancelledhis sale. In 1900 the trees were lopped and the loppings 
* were sold by the district board, Badri Prasad claimed title to 
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that even if the defendant hid no real title m t'« begin- -i^g 
rung, still lie and his predecessors had been m ptopriobiry and 1)p[PKV 
adverse possession and enjoyment of the trees sint 1 he ye n 1 8S1 . _ i> 

and therefore the suit was bar red hv limit ition, the d hndmt 
having acquired title by preemption. The com l ot fir-1 in t 1 me 
found that the trees were planted on the 1 md of ihe mid : thittho 
land was the property ol the s 4 ate ; that the lioes hud nothuig to 
do with the zunindui of the defend ml ; that the pi lin if*V el lim, 
however, was baried by twelve Tons ndver ? po-sts-uoi and ih it 
they were not entitled to the deehntion, the d fuidan* hiving 
held adverse possession dace the yeir ISS'i. In the tonr-'e of the 
suit on the 16th of June.'lOl >, i be plaintiff-’ picador, vid. rnhbtr 
65A , clearly stated to the court tint Ins client only claimed a 
right to tend the trees and to take the fallen woo 1 ; th it lie cl limed 
no greater right than this , that he had nothing to do with 
the fruit, etc. The plaintiffs ippealed The court b ‘low has 
treated the case as if it was clearly a suit in i aspect to the* 
ownership of the trees and the possession then of, Jblus^ail 
that the questions for determination in the appeal arc : —Whether 
the plaintiffs have been in possesion within 1 waive years of 
the suit or whether the defend ml has been in adverse pro- 
prietary possession for mmv than twelve years : also whether the 
suit is barred by limitation. Tn the pre liable >d its judgment 
the lower appellate court ha? stated the facts as to the planting 
of the trees. In the body of its judgment it has stated as 
follows : — “ No trees nor any rights in them were transferred to 
the defendant, nor are the trees standing on village lands. Under 
the contract with the Collector the plaintiffs’ father reserved to 
himself only the right to take the fallen wood ot the trees, but 
nobbing else No rights in the trees could be transferred by the 
planter of the trees. The plaintiffs have no remind iri left in the 
village and they do not reside in nnuza Kunni Ohtirsai. They 
brought this suit for a declaration that they were the owners of 
these trees and had the right to take the fallen Wood and also far 
an injunction that the defendant should nob interfere with the 
exercise of their right.” The appellate court held that the dbfen- 
* > , daut had been in possession (presumably of the trees, though it 
’ U doesnot sav sot clearly) for more than twelve years and has 
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icijs db-mir^d the appeal "I o mt* Tim pi tur til *** m * hen* in second 
appeal* l 1 i * churh udu iv» dhmmv m* G m f ho mdy right which 
the plnmlhL H iitn mdemTumi 'L right in ft ml the ireesand 
£k&«a 3 . l*» take any w*»>l ihu iu \ i d’ ; ‘bun :Vy have m> rmicern what- 

sm-\\ r with the *nn\ imd tit * day h »\e muUmi right whatsoever 
iuihotrev * I* k nun Ld he *ue u tm l> *Jf vf f<t4h pttHieatiiBM 
them* t nv? s pkmbd in the uiiwa"’ Auhd ak*v*% and landing on 
public pr^pe ? \\ lr 1 m..Ju fc t*» tht 4 0* * «b* nut In lung in either 
parly; that in k> far u>* they are in anymhA po^vdon, they are 
in possesion m the UuvmimmM, It i< urged un behalf of the 
plaintiff* that ilioro Ire bet n n » ; hm-e po^t-imi and cannot be 
any Mich acber-m pe- ion in a ’ike i Li-- Mich js is conlem* 
plated by sect inn 2S of the Limit iu*m Am. On behalf of the 
respondent, huvvevi r, it- L urge i tbu in -*> tin a-. any right could 
be exereUu l by the pmiv>, it km Ivon regularly ov-reved by the 
defend ml and his pimdcce^or-miM v h* for wadi mvr twelve years. 
We think it should L> made quite dear that the only right which 
is in dispute 1 «, lure u- U the right to take x ho fallen wood* Under 
the application ot lsu7 tli.it wu* the only right which was given to 
Madan Gopak The plaimhib, ilievepue, are not and cannot be 
concerned with the fruit and if the district board or the Collector 


has in the pa*t allowed Badri Prasad in take the iruit, that is no 
concern of the plaintiffs, for they themselves have no right to it 
admittedly. As to the fallen wood, there are only two years in 
which there has been any dispute whatsoever. One was in the 
year 1900 and the other was iu the year 1910. In both these 
years there were disputes and In both years the Collector gave the 
value of the fallen wood to Badri Prasad. It is impossible, there- 
fore, in our opinion, to say that these two occurrences show that the 
defendant has been in adverse proprietary possession of the right 
which the plaintiffs now claim before us. There is no question oi 
proprietary right in the trees. No doubt the parties litigated in 
respect thereto in the courts below, but one fact is clear, and that 
is that neither party is the owner of the trees and that the iJole 
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in 1900 and 1910, the defendant has established continuous adverse 
possession of this right as against the plaintiffs. The right is one 
which olearly can only be exercised on occasion, that is when a ,y 
wood may fall or be out from the trees. It does not occur every 
year or at stated times. It is urged that the plaintiffs’ suit should 
have been brought at least within six yours of the dispute of liiOLt, 
but wo do not think the plaintiffs were bound to come into court 
on the occasion of that invasion of their right. It was «g tin 
invaded in the year 1910, and they have come into court within 
six years of that invasion to establish their right to take the fallen 
wood. We therefore cannot agree with the court below that the 
suit is barred by limitation in any way at all. It has, however, 
been urged before us that the plaintiffs have no right whatsoever 
even to the wood, under the petition and order of the year 1887 
and that this Court, therefore, should grant them no declaration 
whatsoever. This is a point which has not been raised before in 
the course of this litigation. It amounts to asserting that Madan 
Gopai’a right under the transaction of 1867 was purely a personal 
right which could be transferred neither by inheritance nor by 
sale, but this has not been the position which the parties have 
taken up in the courts below. Badri Prasad's claim was actually 
based on a transfer in his own favour and the litigation having 
been fought out on the assumption that the right was a transferable 
and heritable one, we can see no necessity whatsoever to allow 
this point to be raised at this stage of the case The district 
board or the Secretary of State for India are neither of them 
parties to the present litigation and the decree therein will not 
affect them in any way. It will be time enough to decide this 
question when either of these two parties is involved in litigation 
with the plaintiffs or the defendant. This appeal is decided on the 
assumption that the right of Madan Gopal to take the fallen wood 
is a transferable right which descends to his heirs. The result, 
therefore, of our findings is this, that the plaintiffs are entitled tea! 
declaration that they have a right to take the fallen wood of ’the 
trees in dispute which were planted by Madan t Gopal 6h %he basis 
of <his application of 1861, and thattbe'defehdaat. bal no right* to 
ffiteifefe with fhe plaintiffs taking of that wood." There is no 
'piqessity 5 wbatitffsiSfW any injunction, as the exercise of this right 
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claimed to be next heir und r the oidinary Hindu Law. Sheo 
Singh claimed to exclude her either under the provisions of 
Act I of 1869, section 22, or, if that Act did not govern the 
succession then under the special rule of inheritance provided 
in the sanad granted in 1861 by ;he Government to Girw.ir Singh, 
the predecessor in title of Balbha ldar Singh. That suit was 
eventually dismissed by a judgment of the Privy Council on the 
lbtn of Hay, 19 i)d, in tue appeal of Sh&o tSiay h y Jdagltubans 
'Kunwar (l't, and on re eipi of the Older in Council m«de in 
pursuance of the judgment, the Court of the Judicial Commis- 
sioner lemitted the case for inquiry and report by the Subor- 
dinate Judge, who fixed the issues (t) what villages did Balbhad- 
dar Singh acquire (a) from money transactions, (6) by money 
obtained in his three marriages, (c) by profits of a sugar manu- 
factory, and (d) by money obtained from one Duddhu Sahiba ? 
(2) If Balbhaddar Singh acquired any villages from other sources 
than the taluqa, were they treated as appurtenances to the 
taluqa, and how the fact afiects the case ? and (3) If Balbhad- 
dar Singh acquired any villages from the income of the taluqa, 
do they not form part of the accretion or appurtenance to the 
taluqa ? 

The Subordinate Judge recorded that out of 167 villages, 
107 in the district of Kheri and one village in the district of 
Sitapur, in all 108 villages, had been admitted on behalf of" the 
plaintiff to belong to taluqa Mabewa, and that therefore there 
remained only 59 villages to he dealt with : of these he held 
that 31 had been shown to be non-taluqdari villages, but the 
other 23 he held to be taluqdari villages. 

Objections were taken on behalf of both parties and lodged 
in the Judicial Oommissioner’s Court, and were considered by 
a Bench of that Court {Mr. R Soott, Judicial Commissioner , and 
Mr, L. G. Evans, Additional Judicial Commissioner) who 
varied the decree of the first Court as to some of the villages. 
The result was that the claim of the plaintiff was dismissed to 
all the villages claimed by her except the 31 villages entered 
5J¥f ecree of to® Judicial Commissioner's Court, dated the 
1907, which was drawn up in due course. 

h & R - 27 All., 634 ; L. K„ 82 I. A., 80S. 
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The circumstances out of wnioh appeal 7(4 of 1911 arose 
are the same as in the other two appeals 87 and 88 of 1910. 
The properties to which it related were (1) villages summarily 
settled with Gajraj Singh, an ancestor of Balbhaddar Siugh the 
deceased taluqdar, (1) villages said to have been acquired by 
Balbhaddar Singh, (3) house property, (4) movables. 

Of these (3) and (4) which had been omitted from the former 
inquiry by the Subordinate Judge, were by an order of the ■ 
Court of the Judicial Commissioner of Oudh, dated the 28th 
February, 1908, remitted for inquiry to him, and he settled 
issues as follows (1) “ whether Thomsonganj house at Sita* 
pur and the property in list (4) were acquired by Balbhaddar 
Singh from sources other than the income of the. taluqa, or 
from the income of the Estate ” ? (2) “ In either case under 
what category would the above properties fall, i. e„ under 
taluqdari property, its accretions and appurtenances, or other* 
wise ” ? (3) “ whether Kaisar Bagh house in Lucknow was 
, granted to Girwar Singh as taluqdar, or was it built by 
Balbhaddar Singh upon the site acquired by him and (4) 
*' Under what category in either case would it fall ” ? 

The Subordinate Judge made his report on the 20bh of Nov* 
ember, 19Q8. He found that there was no evidence that the 
property included in issue (1) was acquired by Balbhaddar Singh 
from sources other than the income of the taluqa ; but be found 
that all the said property was neither within taluqa Mahewa as 
constituted in 1861, nor accretions or properties appurtenant 
' to the said taluqa within the meaning of the Order in Council* 
dated the 13th of July, 1995. He found the Kaisar Bagh house 
(issue 3) in Lucknow was taluqdari property, as it was granted 
to Girwar Singh as taluqdar in exchange for another house 
taken by the Government. 

Objections were lodged by both parties to bis report, and 
final judgment was delivered by the Judicial Commissioner 
Mr. E. M. DesO, OhamieR on the 21st of January, 1909. That 
Court affirmed the decision of the Subordinate Judge /with regard 
to the property included in issue (1), and reversed it as' to the 
Kaisar Bagh house in Lucknow (3), and made a decree accord 
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On thia appeal— 

DeGruyther, K. C., and S. A. Kyfftn, for Rajindra Bahadur 
Singh, contended that the propoi ties in dispute were within 
taluqa Mahewa, or were accretions to that taluqa within the mean- 
ing of the Order in Council of the 13 th of July, 1905. The Court 
of the J udiOial Comnusssoner had rightly dismissed the suit in 
regard to 152 of the villages claimed, and should ajso have 
dismissed the suit m regard to the other 31 villages, which 
were also within Mahewa as constituted in 1569, or weie 
accretions, or propel ties appui tenant to Mahewa within the 
Order in Council. The propeity devolved on the appellant 
by a family custom of descent. The presumption arising under 
section 10 of the Oudh Estates Act (I of 1869), wheie the taluq- 
dar s name has been enteied in list 2 prepaied under that Act, 
was that there was a family custom of descent to a single heir, 
and property acqunel was subject to the same custom and 
incorporated with the family property. Reference was made 
to Iahr% Singh v. Baldeo Singh (1), Janki Prasad Singh v. 
JJwarka Prasad Singh (2), and Murtaz a Husain Khan v. 
Muhammad Yasm Ah Khan (3), If the property descended to 
a single hen the appellant was clearly entitled to succeed. The 
custom of descent to a single heir was recognized and perpetuated 
by the sanad of 1861. The villages afterwards acquired were 
purchased out of the income of the taluqa, and there was there- 
fore a presumption that the taluqdar’s intention was that they 
should become accretions to, and incorporated with, the estate. 
Reference was made to Gonda Kooer v. Kooer Oodey Singh (4), 
Ism Put v. Hansbutti Koeram (o) ; Sheolochun Singh v. Saheb 
Singh (6) j Sarabgit Partap Bahadur Sahi v. Indarjit Partap 
Bahadur Sah{ (7) ; and Lai Bahadur v. Kanhaiya Lai (8), She 
villages purchased with the income of the taluqa were accretions to 
it within-'the meaning and intention of the judgment of the Board 
I (1) (1884) I. L. B-, 10 Calo., 792 , L, (5) (1863) 1. L R , 10 Oalo , 321 ;L 
» . R., 11 A., 185. R , 10 1 A., 150, 

ptyff) D913J I- R.» 35 All., S91 (398) , (Cj (1887) I. Ii R., 14 Calo , S87 ; L. 

A., ‘*170 (181 ). R, 14 1. A., 63. 

*• , .(8) (19iG)'l.L.R„ 3S All., 552; L.R., (7) (1904)' i. L. R., 27~A1I„ 203. 

'43 5.-A., 269. > 

(4) d3j4) e 14B, li.R.,159. (8) (1907 > I. L. R., 29 All, 244; Ii. 

' It., 34 1. A., 65. ✓ 
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in the former case Sheo Singh v. Raghubam Kunwar (L). The 
same was the case with the movable property. The house 
in dispute was intended by Government to be part of the 
taluqdari estate. 

A. M. Dunne, K. 0., and B. Dube, for the representatives of 
Rani Raghubans Kunwar, contended that the Judicial Commis- 
sioner’s court had rightly interpreted the Order in Council of the 
13th of July, 1905, and had rightly decided that the predecessor 
of the present respondents was entitled to possession o£ both 
the houses, and of the movable property in dispute, and also 
to the 31 villages mentioned in the list ; but that that Court 
had erred in holding that the properties and villages must be 
held to have been included m a former part of taluqa Mahewa 
as constituted at the date of the sanad of 1861, Rani Raghu- 
bans had established her right and title to these villages, No 
form of descent of the property was specified by the Board at 
the former hearing of the case in 1905, for the faets as to the 
property now in dispute weie not before it at that time. There 
was nothing to show that the taluqdai’s intention was to incor- 
porate the purchased villages in the taluqa, He had atr any 
rate no power to create a form of descent which was not m 
accordance with the ordinary Hindu law. There was in the 
suit no suggestion of a family custom of primogeniture ; it only 
alleged a custom to exclude females, which was held by both 
Courts in India not to have been established on the facts. 
The taluqdar therefore had no power, even if he had the 
intention, to make the non-taluqdari property descend by 
primogeniture as provided in the sanad. The decisions of the 
Board cited as to the non-taluqdari property of a taluqdar 
whose name is entered in list 2 do not therefore uphold the 
appellant’s contention. The cases referred to of property 
puichased by Hindu widows iu possession with the income of 
the family estate, a'nd of members of a joint Hindu family in- 
corporating self-acquired property with the joint family property 
are not applicable, as under Hindu law the descent of self- 
acquired property is different from that of joint family property* 
There was no sanad produced with regard to the house, and 
(1) (1905) I. L. R., 27 111., 634 i L- B.. 32 X. A., 203. 
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theie cou’d be bo presumption that its terms were the same as 
the sanad u orlei which the taluq i was constituted* The Crown 
Grmtn A t (XV of 1895), seeaon 2, and the Oudh Estates 
Act (I oi I^i>9) section 7, wexe refened to* 

DeGruyther, E. 0 , leplied. 

1918, February 25£A—The judgment of their Lordships 
was delivered by Su John Edge 

Tne suit in win h these consolidated appeals have arisen came 
on appeal betoj e tne Board m 1905 The Board which heard 
the appeal finally de ided several important questions whidi were 
in dispute etween the parties, but did not finally dispose of 
some other questions which related to portions of the property 
which wore in depute in the suit, and m i expect oi the questions 
which were not then finally decided advised His Majesty that 
these questions should be remanded to the Court of the Judicial 
Commissioner of Oudh with power to that Court to remit ihe 
case to the Court of the Subordinate Judge for inquiry. The 
judgment of the Board is reported in 82 Indian Appeals, 208 (1) 4 
The^ourt of the Judicial Commissioner made on the 4th of March, 
1907, a decree winch dealt with some of the questions m dispute, 
and on the 2 1st of January, 1909, a further decree which dealt 
with the i emaming questions in dispute, and from those decrees 
these consolidated appeals have been brought. The original 
parties to the suit are deid, and to understand the position of the 
parties to these consolidated appeals it is advisable to state, so 
far as it is miterial for that purpose, the pedigree of the family 
to wfaMi they belong, so far as it has been proved ox admitted 
in this litigation. The members of the family are Hindus 

BHTJP SINGH 


G-ajraj Singh, Gn war Singh, 

diSd ohildless in January, died without issuo of his 
1880 body on 2nd January, 1885 


Duma Smgh, 
survived his brother 
Girwar Singh, 

I 


* Biai Raghubans Kunwar* 
original plaintiff, now 
dead. 


Bafhhaddar Singh, 

Adopted by his uncle 
GirWaifStjagh whom 
^tepceeded, 

* add Ill^ohUdiess’ on* 

1 2^cenbs A X898.-. 

* » ’ f — * 

Rajmdra hunauar biu^a, b Ram IyuiaWnr, 
eldest son, living, 

p^rtyitoUibe appeal 
of 1805. Died m IP, 2. 

-;u ‘ ■ 


Sheo Singh, 
original defendant, 
now dead. 


Ivhthindra Bahadur Singh, 
Nrtrmdra Bahadur Singh, 
fc'hiva Indra' Bahadur Singh, 
brought upon the record in 
pkee of Rani Raghubans 
Kjmwar on her death. 


^ v, - Knnwar on her deatl 

fc V* J \ 'fly) Singh v. Raghubans Kunmr, L L, £t. } 27 AIL, 646 
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The property to which the suit related was property, movable 
and immovable, of which Balbhaddar Singh died possessed on the 
12th of December, 1898. On his death his widow Eani Eaghubans 
Kunwar and his brother Sheo Singh each claimed adversely to 
the other all the property of which Balbhaddar Singh had died 
possessed, the Court of Eevenue made an order for the mutation 
of names in favour of Sheo Singh, and he obtained possession of 
all the property, movable and immovable. Rani Eaghubans 
Kunwar, on the 6th of February, 1 900, brought this suit against 
Sheo Singh for possession of all the movable and immovable 
property. She alleged that Balbhaddar Singh had been adopted 
by his uncle Girwar Singh, and that Girwar Singh had by his 
will devised all his property to Balbhaddar Singh, who had 
enjoyed it until his death. Her suit was resisted by Sheo Singh, 
who alleged that all the property claimed by her appertained to 
taluqa Mahewa and was impartible ; that by a custom in the 
family females were excluded from the inheritance ; that the 
succession to the taluqa was governed by section 22 of the Oudh 
Estates Act (I of 18b9_), under which he claimed that a brother 
wus entitled in priority to the widow ; and he denied that Bal- 
bhaddar Singh had been adopted by Girwlr Singh. Sheo Singh 
relied upon a sanad of the 19th of October, 1859, by which the 
Government had graated taluqa Mahewa to Gajraj Singh and his 
heirs without other limitation of the line of inheritance. At 
some period of the litigation a copy of a sanad, which was granted 
by the Government to Girwar. Singh in 1861, was produced, 
and the Board in 1905 held that the copy was admissible in 
evidence, aud that Girwar Singh had in fact surrendered to the 
Government the sanad which had been graated to Gajraj Singh, 
in 1859 and the estate which had been granted by it, and in lieu 
of that sanad had accepted the sanad of 1861. The sanad of 1861 
said expressly : — . * * • 

'* It is another condition of this grant that in the event of year /lying- 
intestate, or of any of your suooessors dying intestate, the e^ata shall dasopnd t 
to the nearest male heir according to the role of primogeniture.” , *■» 

The Courts in India had held that the sanad of 1861 could 
not in law operate to substitute, the line of descent prescribed 
by it, for the line of descent prescribed by the earlier sanad of 
1859, and having found that Balbhaddar Singh had been -adopted 
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by Qirwar Singh aad had succeede 1 to taluqa Mahewa under 
the will of Qirwar Singh, and that the alleged custom 
excluding females from the inheritance had not been proved, 
gave Earn Eaghubans Kunwar a decree foi possession. That 
alleged custom excluding females from inheritance was the 
only custom of the family which Shoo Singh attempted to 
prove. 

In the appeal winch came before the Board in 1903 from the 
deci ee of the Court of the Judicial Commissioner it was con- 
tended on behalf of Eani Eaghubans Kum\ ar that Qirwar Singh was 
not competent to suirendei to the Government thesanad of 1859 ; 
that the Government, having granted by the sanad of 1859 the 
estate to Gajraj Singh and his heirs, had nothing left to grant to 
Girwar Singh m 1861 , and, further, that the Government had 
no power to create by the grant of 1861 an estate descending by 
any rule of inheritance that was contiary to the ordinary law, 
which, as the family were Hindus, v as the Hindu law. The 
Board, however, held that Girwar Singh, being entitledby inheii- 
tance to everything that had parsed to Gajraj Singh under the 
sanad of 1859, was competent to surrender the sanad of 1859 and 
to accept instead of it the sanad of 1861, and had surrendered 
. the sanad of 1859 and the estate which had passed under it, and 
that the Government was competent to grant the sanad of 1861. 
As to the contention that the Government had no power to 
grant to a Hindu, as it did by the sanad of 1861, an estate which 
should descend on an intestacy to the nearest male heir according 
fee the rule of primogeniture their Lordships said : — “ Whatever 
force such a contention might otherwise have had appears to 
their Lordships to be removed by the Act to which their atten- 
tion WS s called, ‘ The Crown Grants Act, 1895 ’ (Act XV of 
1895). That Act, recites, amongst other things, that, doubts have 
arisen as to the power of the Crown to impose limitations and 
Restrictions upon grants and other transfers made by it or under 
uthority, .aud it is expedient to remove such doubts. And 

I, conditions, and limitations over contained / 
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When the appeal was being argued before the Board in 1*905 
the arguments addressed to their Lordships related only to the 
right to the possession of taiuqa Mahewa on the death of Bal- 
bhaddar Singh, and it appears to have been ovei looked by 
counsel during the aiguments that the appeal also lelated to 
other propoi ty which was alleged to have been acquired by 
Balbhaddar Singh, and which had not formed pait of the pro- 
perty gi anted by the sanad of 1861. Before the judgment of 
the Board was deliveied in 1905 the attention of their Lord- 
ships was diawn by counsel to the fact that the appeal also 
related to such other pi operty. In then judgment of 1905 their 
Lordships eonaequeat/y said ; — “ The present appeal relates 
mainly to taiuqa Mahewa, and the argument before their Lord- 
ships dealt only with it. The principle adopted m this judg- 
ment only applies to that taiuqa, 'including, of course, any pro- 
perty that may have accreted to id since the date of the sanad 
under which it is held. It has been pointed out by counsel that 
the suit out of which the appeal arises lelated also to property 
said to have been acquired apart from the taiuqa. It seems 
clear that their Lordships have not materials before tliem to 
enable them to define what property (if any) other than the 
original contents of the taiuqa now passes as part of it." Their 
Lordships held that taiuqa Mahewa, as constituted at the date 
of the sanad of 1861, with accretions (if any) or properties 
(if any) appurtenant to the taiuqa, had, on the death of 
Balbhaddar Singh, passed m accordance with the limitations 
of that sanad to Wheo Singh as the next male heir according 
to the rule ot primogeniture, and humbly advised His Majesty 
to make — 

a declaration that the taiuqa Mahewa, as constituted at the date of the 
Sanad, with accretions (if any) or properties (if any) appurtenant to the 
taiuqa, has passed to the appellmb, and that as to any other property of 
the deooased the decrees oi the courts below are not affected, and to order 
that it be left to the court of the Judicial Commissioner, if it be found 
that there is real eontioversy on the point, either itself to determine what 
property falls under one category and what under thd o^her, or to rerSit the 
case for inquiry to the Court of the Subordinate Judge, and to or&ei that, so 
far as may be necessary to give effect to the first part Of the foregoing 
^declaration, the decrees of the courts below ought to be discharged and the 
' iuit dismissed/* * * * ^ 
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That declaration was made by the Order in Council, and 
the court of the Judicial Commissioner remitted the case for 
inquiry to the court of the Subordinate Judge. 

The court of the Subordinate Judge made two reports, one 
relating to the villages in dispute, and the other to a house at 
Sitapur, a house at Lucknow, and movable property of which 
Balbhaddar Singh had died possessed. Objections which were 
taken to each of those reports came at different dates before the 
court of the Judicial Commissioner, and from the decrees of that 


court made upon those reports these consolidated appeals have 
been brought. 

Some of the learned Judges of the court of the Judicial Com- 
missioner misunderstood what their Lordships meant in 1905 
by the terms " accretions ” and “ properties appurtenant " to 
taluqa Mahewa. Their Lordships obviously did nob mean to 
limit accretions to accretions to land which had gradually and 
imperceptibly by the action of water gone to the owner of the 
adjacent soil. N<J accretion of that nature had apparently been 
suggested by the parties to the suit. What was suggested was 
that Balbhaddar Singh had acquired property by purchase and had 
added it to the estate which had been granted by the sanad of 
1861 to Girwar Smgh. The facts were not before their Lord- 
ships in 1905 which would have enabled them to decide whether 
any lands had accreted to taluqa Mahewa as it was constituted 
at the date of that sanad. The Crown has in British India 

* s, 

power to grant or to transfer lands, and by its grant, or on the 
^transfer, to limit in any way it pleases the descent of such lands. 
Blit a subject has no right to impose upon lands or other pro- 
perty any limitation of descent which is at variance with tie 
ordinary law of descent of property applicable in bis case. Sir 
lldward Cbamier, then Mr. Chamier, Judicial Commissioner of 
Dudh, in his judgment on some objections taken to one of the 


reports' of the court of the Subordinate Judge, correctly stated 
i fat| airin this respect as to the power of a subject, thus 

It f hat -Is settled law that a subject cannot make His property 
i^^ptbfeSn a manpjSr not recognised ty tHe ordinary law* and that he oan- 
it to a rule q| |dpsoent suoh at is oontained m the primogeniture 
to Girwar Singh, til this is so* it appears to ... 

Singh could not by express declaration, still less by mere 
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volition, whether actual or presumed, subject property acquired by him to 
the rule of succession entered m the primogeniture sanad granted to Girwar 
Singh.’* 

With that statement as *to the law their Lordships agree. 
It follows that in ascertaining what were the lands claimed by 
Rani Raghubans Kunwar in respect of which her suit was not 
dismissed in 1905, it must be ascertained what were the lands 
of which Baibhaddar Smgh died possessed which were acquired 
by him and did not form part of taluqa Mahewa as it was con- 
stituted at the date of the sanad of 1861, and were not lands 
acquired by him from the Government in exchange for lands 
which were included in that sanad. The Government had power 
to give to Baibhaddar Singh in exchange for sanad lands other 
lands which had not been granted to Girwar Singh in 1881, and 
the lands so acquired by him in exchange would be subject to the 
rule of descent prescribed in the sanad of 1861. 

By the sanad of 1861 the Government granted to Girwar 
Singh “ the full proprietary right, title, and possession of taluqa 
Mahewa, consisting of the villages as per list attached to the 
Kaboolyut you have executed/ 1 subject to the payment of rent 
and the other conditions in the sanad mentioned. The estate 
which was granted to Girwar Singh in 1861 was the same estate 
which had been granted to Gajraj Singh in 1859 and had been 
surrendered to the Government by Girwar Singh. Unfortunately 
neither the Kaboolyut which was executed by Girwar Singh in 
1861 nor the Kaboolyut which was executed by Gajraj Singh in 
1859 has been found, but the lauds granted in 1861 were lands 
of which the Government was then in a position to grant “the 
full proprietary right and title ” to Girwar Singh. 

When the case was remitted for inquiry to the court of the 
Subordinate Judge, that court reported that of the 166 villages 
for which Rani Raghubans Kunwar had obtained her decree, 
which was the subject of the appeal in 1905, there was no contro- 
versy as to 108 of them : it was admitted that the 108 villages 
were taluqdari villages, that is, that they were villages which 
were included in the sanad of 1861. As to the remaining 58 
villages the Subordinate Judge reported that Sheo Singh was 
entitled to 27 specified villages, and that Rani Raghubans 
T^imwar was entitled £o 31 villages, which also were specified in 
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the teport. Rani Raghubans Knnwar filed objections to the 
findings of the Suboidinate Judge as to 19 of tho 27 villages 
which the Subordinate Judge had reported to be taluqdari 
villages, and on the other side objections were filed as to the 
findings of the Subordinate Judge as to the 31 villages which 
he had reported to be non-taluqdari villages, that is, villages 
not covered by the sanad of 1861. 

On the consideration of the report the court of the Judicial 
Commissioner allowed the objections of Rani Raghubans Kunwar 
to the findings of the Subordinate Judge as to Chak Sarkhanpur, 
Chak Simri, and one-half of Hasanpur, and held that they were 
non-taluqdari ; and, on the other hand, allowed the objections to 
the findings of the Subordinate Judge as to Sarkhanpur Marhuna, 
Puraina, and Patti Bhupatpur, and held that they were taluqdari 
villages, and overruled all the other objections, and made the 
decree of the 4th of March, 1907, which is one of the decrees 
now under appeal 

Their Lord-hips will now deal with the appeals in which 
the title to the villages is disputed before them. They will 
consider only those cases in which it appeus from the record 
that the objections to the report of the Subordinate Judge 
which had been filed were persisted in by one or other of 
the parties in the court of the Judicial Commissioner. It 
must be taken that the findings of the Subordinate Judge 
were correct m all those cases in which the objections to his 
findings were not suppoited in the court of the Judicial 
Commissioner. 

The villages Parai, Unchgaon, and Khandwa Mitmau, which 
were non-taluqdari villages, and were not included in tho sanad 
of 18fil, are villages which the Government subsequently trans- 
ferred to Balbhaddar Singh in exchange for three of the taluq- 
dari sanad villages ox parts of them, and consequently must be 
treated as ttduqdari villages which on Balbhaddar Singh’s death 
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death to Sheo Singh The pleader for Rani Raghubans Kunwar 
gave up on her behalf all claim to the village. 

Puraina was entered in the summary settlement of 1859 in 
the name of Janki Pershad as the proprietor. It had been 
mortgaged to Thakar Umrao Singh, under a mortgage with 
possession of 1245 Fasli (1837—1838), which became irredeem- 
able by reason of Act XIII of 1805, and the Settlement Officer 
on the 30th of June, 1868, gave Balbhaddar Singh, who was the 
legal representative of Thakur Umrao Singh, a decree for the 
full proprietary possession. Puraina was non-taluqdari property 
at the time of the sanad of 1861, „ 

Patti Bhupatpur was entered in the summary settlement in 
the names of Jangu and Lackman as the proprietors. Balbhad- 
dar Singh obtained a decree for one-third of the village on the 
7th of February, 1868, under a mortgage by conditional -sale 
which had been granted in 1248 Fasli (1840 — 1841) by the then 
proprietors. In an application for partition Balbhaddar Singh 
described Patti Bhupatpur as not comprised in any taluqa, and 
in 1894 he purchased another one-third of the patti. It was 
non-taluqdiri, and was not included in the sanad of 186 JL 

Munda Nizampur was inherited by Balbhaddar Singh from 
Anand Kuuvar, and could not have been included m the sanad of 
186 1 . It is not taluqdari. 

Benipur was purchased by Balbhaddar Singh between 1880 
and 1884, and was not included in tho sanad of 1861* It is non* 
taluqdari. 

Kasha Kheri, The register of the summary settlement does 
not show that it was settled with Gaj raj Singh. No evidence 
has been referred to which shows with whom the village was 
settled, but as Rani Raghubans Kunwar stated in her plaint 
that Kasba Kheri had been settled with Gajraj Singh, it must be 
taken to have been included in the sanad of 1861 and to be 
taluqdari, a I 

Rechan was found by the Subordinate Judge and by the 
Judicial Commissioner's Court to Jiave been included in taluqa 
Mahewa at the date of the sanad of 1861. No evidence has 
been brought to the attention of their Lordships to show that 
those findings were not correct, Gajray Singh paid revenue 
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assessed in respect of Rechan. Rechan must be taken to be 
taluqdari, 

Chak Sarkhanpur. In the summary settlement Chak Sar- 
khanpur was entered in the name of Har Pershad as the proprie- 
tor. Balbbaddar Singh acquired it by purchase. It was not 
included in the sanad of 1861 and is non- taluqdari. 

Chak Simri was entered in the summary settlement in the 
name of Mohan Lai. It was purchased by Balbhaddar Singh. 
It was not included in the sanad of 1861, and is non-taluqdari, 

Hasnapur, One-half of Hasnapur was purchased in 1270 
Hijri (1853) by Umrao Singh, and the other half in 1865 by 
Balbhaddar Singh. Consequently one-half of the village was 
included in the sanad of 1861 and is taluqdari, and the other half 
is non-taluqdari. 

Nausar Jogipur. In the summary settlement this village 
was entered in the name of Gajraj Singh. In a mortgage 
deed Balbhaddar Singh stated that this village was included 
in the sanad. It must be taken that the village is taluq- 
dari. 

Mukaddarpur. In a mortgage deed Balbhaddar Singh stated 
that this village was comprised in the sanad. The pleader of 
Rani Raghubans Kunwar stated at the hearing that; Behari had 
sold it to Gajraj Singh, who, however, had not obtained posses- 
sion until after the summary settlements. It must be treated 
as a taluqdari village. 

Bastauli. In the summary settlement the two halves of 
Bastauli wore entered in the name of Gajraj Singh, and must be 
taken as taluqdari. 

Saharwa. In the summary settlement this village was 
entered in the name of Gajraj Singh. It must be taken to have 
jjeen included in the saqad of 1861 and as taluqdari. Asawa, 
Banjargaon, Bhargawan, Jaranaha, Saunkia, Sansarpur, and 
Kaimahra, all these villages were found by the Judicial Commis- 
sioner’s court to have been in the possession of Girwar Singh 
at the date of the sanad of 1861. The Subordinate Judge and 
*$hs| ? court of the Judicial Commissioner dealt with them as 
aqd nothing has been brought to the attention 
!$l lead them to th^ conclusion, th$se 
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villages, or any of them, were not included in the sanad of 1861 
and wore not talnqduri villages. 

The result, of their Lordships’ view as to the villages is that 
to the list of villages set out in the decree of the 4th of March, 
1907, of the court of the Judicial Commissioner, in respect of 
which Rani Rnghubans Kunwar was entitled to maintain her 
decree for possession, the villages Puraina and Patti Bhupat- 
pur should bo added, and that no village should be struck out 
of that list. 

Their Lordships will now consider the decree of the court 
of the Judicial Commissioner of the 21st of January, 1909, 
which was made on the hearing of the objections which were 
filed to the report of the Subordinate Judge which dealt with 
disputes as to a house in Sitapur, a house in Lucknow, and 
the movable property of which Balbhaddar Singh had died 
possessed. 

The house in Sitapur was acquired by Balbhaddar Singh, and 
never at any time was part of the taluqdari estate which was 
granted to Girwar Singh by the sanad of 1861. It is non- 
taluqdari. 

The house in the Kaiser Bagh at Lucknow. The right to the 
possession of this house does not depend upon the sanad of 1861, 
which was granted to Girwar Singh upon the surrender by him 
to the Government of the sanad of 1859, which had been granted 
to Qajraj Singh. The house in the Kaiser Bagh was not included 
in the sanad of 1861. It is common ground that a house in the 
Kaiser Bagh was allotted by the Government to Girwar Singh 
in 1864 or 1865 for his use as the taluqdar of taluqa Mahewa. 
That house was demolished when the Canning College was built, 
and in place of it another house, the house now in dispute, was 
allotted by the Government to Balbhaddar Singh for his use as 
the taluqdar of the taluqa Mahewa, No sanad relating to the 
house has been produced, nor has it been proved that any sanad 
relating to the house was granted. But it may be inferred from 
the fact that the house was allotted to Balbhaddar Singh for his 
use as taluqdar of Mahewa that such right, to possession of it as 
he had passed, not to his widow, but to his successor in the taluq- 
dari of .Mahewa, 
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The movable property of which Balbhaddar Smgh died 
possessed was not subject to the limitation of descent which was 
by the sanad of 1861 piescnbed for the villages which were 
included in that sanad, and passed on his death to his widow, 
Rani Raghubans Kunwar. 

The dcciee of the court of the Judicial Commissioner, dated 
the 21st of January, 1909, should be vaiied by decreeing that the 
suit of Ram Raghubans Kunwar should stand dismissed so far 
as her suit related to her claim for the possession of the house at 
Lucknow. 

Tlmkur Rajmdra Bahadur Singh, who was brought upon the 
record as the representative of his late father, Sheo Singh, died 
m 1912, and Rani Raghubans Kunwar died in 1910, and their 
Lordships have been much pressed to advise His Majesty as to 
who is now entitled to the property other than taluqa Mahewa 
as it was constituted at the date of the grant of 1861, m respect 
of 'which Rani Raghubans Kunwar brought her suit in 1900 in 
the court of the Subordinate Judge of Sitapur, but their Lord- 
ships are not in a position to tender such advice, and can only 
advise His Majesty as to the rights of the parties as they existed 
at the time when the decrees of the court of the Judicial Com- 
’missioner now under appeal weie made. 

Their Loidships will humbly advise His Majesty that the 
decree of the court of the Judicial Commissioner of the 4th 
of March, 1907, should he varied by adding to the list of villages 
set forth m that deiree the villages Puiama and Patti Bhupat- 
pur, and that the decree of the court of the Judicial Commis- 
sioner of the 21st of January, 1909, should be varied by decreeing 
that the suit of Rani Raghubans Kunwar should stand dismissed 
so- far as her suit related to her claim for possession of the house 
at Lucknow, and that so varied those decrees should be affirmed 
as of the dates when they were made respectively by the court 
of the Judicial Commissioner, and should have effeot accordingly 
j|s|to the rights of the parties who were concerned at those 
dates and of those claiming tinder them. No costs 
appeals as between the parlies to them 
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KAHHAI LAL (Plaintiff) v BRIJ LAL and others 
(Defendants) 

And another appeal Two appeals consolidated* 

[On appeal from the High Court of Judicature at Allahabad ] 

Stndu law— Revet stone) s—Compromise of di putes between the widow of the 
last male owner who took the whole estate of a Hindu joint family by sur» 
vivo) ship and other widows of family entitled only to maintenance and person 
who claimed to have been adopted by one of widows — Division of the property 
between them-— Claims inducing toidow of sole male owne/ to ag ee to take 
less than she is entitled to and to alter he t position to her detr iment*~~ 
Future claim by alleged adopted son for possession of the whole estate 
Estoppel of claim as reversioner by compromise proceedings. 

At the time of his death m 1883 B, one of three brothers, was by survivor- 
ship the sole owner of the estate oi a Hindu joint family, and his widow 
became entitled to that esmte foi lite Her title was, however, disputed by 
the present appellant and by P and K, the widows of predeceased brothers of B 
The appellant set up a claim to the entire family estate based on the allegation 
that he hid been adopted by P to her deceased husband, and was entitled as 
such adopted son to the whole property. P supported his claim, and together 
with K allegod th it the three brothers had separated, and that their three 
widows were each entitled to a one-third share of the estate To protect her 
own interests and those of her daughter the widow of B brought two suits ; one 
on the 20th of January, 1891, against the appellant and P for a declaration that 
the appellant’s alleged adoption was null and void. That suit was dismissed on a 
technical ground, and an appeal against the decree dismissing it was prefer- 
red to the High Court at Allahabad The other suit was brought on the dth 
of Febiua ^$-1899, against P and K claiming a declaration that B, her late hus- 
band, had been the sole owner and possessor of the entue family property, that 
ort his death she was herself m possession of and entitled to that property 
according to Hindu law, and that P and K had no.nghts m it except to maim > 
tenance Before the second suit came on for hearing, B’s widow, her 
daughter, P, K , and the appellant had, on the 1st of August, 1892, entered into a 
compromise refomng then disputes to arbitration the result of which was that 
B 5 s widow, her daughter, P and K each obtained possession of a one- 
fourth share of the property m dispute. The appellant, though allotted no 
shareof the f imily property, obtained the share allotted to his adoptive mother 
P, who relinquished it to him by executing a deed on the 22nd of Augtist, 1898, in 
his favour In the award it was stated that the appellant had been adopted by F, 

* present — Viscount Haldane, Sir John Edge, Mr, Ameer Am, and 
Sir Walter Puillimg re, p art. 
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but that ho had nothing to do as suck adopted son with tba shares allotted to 
the other ladies. He obtained in accordance with F$ deed of relinquish- 
ment mutation of names in his favour. The appeal in B*a widow's 
first suit was not supported and was dismissed, and the second suit was with- 
drawn. In suits filed respectively on the 15th of July, 1912, and the 28th of 
August, 1918, by the appellant for possession, as reversioner to the estate of B, 
of the properties allotted in January, 1893, to B’s widow, her daughter, 
and K respectively. 

Ho Id (affirming the decision of tho High Oourt) that the appollant was 
precluded from claiming as a reversioner hy his having been a party to the 
compromise entered into in 1892, which, and the awards made in accordance 
with it, were binding on him. He had at that time no right of any kind to 
any share of the property of the family : at best he had the mere expectancy of 
being reversioner on the death of B’s widow. 

Sumsuddin Goolam Husein v. Abdul Busein Kalimuddin (1) distinguished. 

The claim of the appellant influenced B’s widow, who was induced, mainly 
by that claim, but also by the olaim of P and K t to consent to a division of 
the family property in which she only obtained a one-fourth share. By those 
claims she was induced to agree to a compromise against her own interests and 
those of her daughter, and to alter her position greatly to her own detriment. 
The appellant was a party to it, and under it he obtained a substantial benefit 
which he has ever sinoe enjoyed. He was consequently bound by the com- 
promise, and could not now claim as a reversioner* 

Consolidated appeals, 67 and 75 of 1917, from a judgment 
and two decrees (15th June, 1915) of the High Court at Allahabad 
which partly affirmed and partly reversed a judgment and decree 
(80th April, 1918) and affirmed a judgment and decree (81st 
August, 1914), both of the court of the Subordinate Judge of 
Shahjahanpur, 

The question for determination on these appeals was whether 
an agreement, dated the 1st of August, 1892, and executed by, 
among others, the appellant Lala Kanhai Lai, and two arbitration 
awards, dated the 12th and 13th of January, 1893, and made in 
pursuance of such ’'agreement, were binding on the appellant, so 
as to estop him from enforcing his right as a reversioner. 

For the purposes of this report the facts of the case are 
sufficiently stated in the judgment of the Judicial Committee* 

The judgment appealed from was a decision of W, TudbaLl 
and M. Rafiq, JJ. 

. „ On these appeals— 

« ‘$ij£ruyth$r> K*Oj, and B . Dube for the appellant contended 
^topped by the compromise and award made 
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in 1892-93 from now enforcing his reversionary rights, which only 
accrued to him after the death of Earn Dei in 1912. He was a 
party to those proceedings not as the pre-emptive reversionary 
heir of Bahadur Lai, but merely as the adopted son of Bar- 
bath There was nothing in these proceedings which could 
be treated as a conveyance or relinquishment of his reversio* 
nary rights, which then did not exist. He had no power to 
renounce or part with a mere expectancy of reversionary rights 
which might be his in the future ; such possibilities were 
not then in the contemplation of the parties. Reference was 
made to Sumsuddin Ooolam Husain v. Abdul Husein 
Kalimuddin (1 ). Nor did he do anything in the proceed- 
ings of 1892-98 which could have led anyone to believe that he 
by his conduct relinquished his reversionary rights, and to 
act on such belief. In fact no change had taken place in 
position of any party in consequence of his action in such 
proceedings. 

Sir H. Erie Richards, K.G . , and J, M. PariJch were not 
called upon. 

1918, March 15 th : — The judgment of their Lordships was 
delivered by Sir John Edge : — 

These are consolidated appeals from decrees, dated the 
15th of June, 1915, of the High Court at Allahabad, made in 
appeals from decrees of the court of the Subordinate Judge of 
Shahjahanpur. There were two suits, in each of which Lala 
Kanhai Lai and his brother, Ram Sarup, were the plaintiffs, 
Lala Kanhai Lai is now the appellant in these consolidated 
appeals. Ram Sarup’s rights were established and are not now 
in question ; he is not a party to these appeals, In one of 
these .suits Lala Brij Lai and his daughter, Musammat Ram 
Kali, were defendants ; they are now respondents to one of 
these appeals. In the other suits Musammat Kausilla and 
Lala Sham Lai, who claims through her, were the defen- 
dants ; they are the respondents to the other of these appeals. 
In each suit Lala Kanhai Lai claimed as a reversioner to one 

a 

Bahadur Lai, who died in 1883, Bahadur Lai was a member 
of a Hindu joint family descended from one Balak Ram. The 
(I) (1908) I. L, R., 31 Bom,, 105, 


1918 


KAMIAI Lal 
1 ). 

Bbij Las. 
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l^edigree of the joint family, so far as it is now materiil, is briefly 
as follows ; — ■ 

BALAK BAM (dead)* 



Bahadur Lai = Bam Dei, Badri Prasad = Parbati 
Died m 1883. I Died m 1912. .Died childless Died 
1 m 1877. in 1898. 


Ganga Bam = Kausilla. Musammat Bam «= 
Died childless A respoa* Piyari. j 

in 1874. dent | 


Bam Sarup. 

A plaintiff, but not a 
party to these appeals. 


Lain Kinhai Lai, 
PlaintiiKippelknt, 


Mu&ammat Kirpa = Bnj Lah 
Died in 1896. | A respoudent. 

Musammat Bam Kali. 

A respondent. 

Upon the death of Ram Dei, on the 14th of May, 1912, Lala 
Kanhai Lai and his brother, Ram Stump, were the reversioners 
to Bahadur Lai. The only question which their Lordships have 
to consider in these appeals is the question whether Lala Kanhai 
Lai has not been precluded from claiming as a reversioner by his 
having been a party to a compromise wlimh was entered into in 
1892. If he is not precluded from claiming as a reversioner, 
ho is entitled to succeed in these appeals. 

At the time of his death, in 1883, BahaTur Lai -,v is by survi- 
vorship the sole owner of the family estate, and on his death his 
widow, Musammat Ram Dei, became entitled to that estate for 
her life, Musammat Parbati and Musammat Kausilla being en- 
titled only to maintenance. The title of Musammat Ram Dei 
was, however, disputed by Lala Kanhai Lai, Musammat Parbati, 
and Musammat Kausilla. Lala Kanhai Lai set up a claim to the 
family . estate alleging that 1)8 had been adopted by Musammat 
dgarbati to her deceased husband, Badri Prasad, and was entitled 
®^ a f® as- such adopted son. His case was that there 
which enabled a brother to adopt his 
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sister’s son and that Musammat Parbati had received her hus- 
band’s authority to make the adoption. It is not necessary to 
consider whether there was any foundation for that case, Mu&am- 
mat Parbati’s case was that the brothers Bahadur Lai, Badri 
Prasad, and Ganga Bam had separated ; that also was the case 
set up by Musammat Kausilla. Each of these widows claimed for 
life one-third of the family estate, Musammat Parbati also 
alleged that she had validly adopted Lala Kanhai La] so her 
deceased husband Badri Prasad. 

In order to protect her own interests and the interests of her 
daughter, Musammat Kirpa, who was then living, Musammat 
Ram Dei brought two suits in the court of the Subordinate Judge 
of Shahj ahanpur. The earlier of those suits was brought on the 
20th of January, 1891, against Lala Kanhai Lai and Musammat 
Parbati and in that suit Musammat Bam Dei claimed a declara- 
tion that the alleged adoption of Lala Kanhai Lai by Musammat 
Parbati was null and void. That suit was dismissed by the 
Subordinate Judge bn the technical objection that the plaint 
had not been properly verified. From the decree dismissing 
that suit Musammat Bam Dei appealed to the High Court at 
Allahabad. The latter of those two suits was brought on the 
4th of February, 1892, against Musammat Parbati and Musammat 
Kausilla, and in it Musammat Bam Dei claimed, amongst other 
reliefs, a declaration that her late husband, Bahadur Lai, had 
been the owner and in possession of the entire property of the 
joint family ; that after his death she, Musammat Ram Dei, was 
in possession of and entitled to that property according to Hindu 
law, and that Musammat Parbati and Musammat Kausilla 
had no right other than that of maintenance* 

Before the suit of the 4th of February, 1892, came on for trial 
Musammat Ram Dei, Musammat Parbati, Musammat Kausilla, 
Musammat Kirpa, and Lala Kanhai Lai, had entered, on the 1st 
of August, 1892, into the following agreement of compromise s— » 
f( We, Musammat Ram Dai, widow of Bahadur Lai, Musammat Parbati, 
Widow of Badri Prasad, Musammat Kausilla, widow of danga mm, Musamm&t 
Kirpa, daughter of the said Bahadur Lai, and Kanhai Lai, the adopted Son 
of the said Musammat Parbati, by caste Agarwal, .residents of muhalla 
Muzaffarganj, in Shahjahanpur* do declare as follows 

,f Whereas disputes relating to proparty and 1 imlak 1 have existed between 
Musamunats Bam Dei, Parbati, and Kausilla, and X, Musammat Kirpa, daughter 
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oi R.tm Dei, and I, Kanhai Lal, the adopted son of Parbati, are also regarded 
as claimants, we, the five persons, of our free will and accord and in a sound 
state of body and mind, declare that wo have appointed Mafaaraj Badri 
Prasad, the general attorney of Musammat Durga Dei, as referee, and lie should 
divide the whole of the property consisting of villages, houses, and .shops as 
specified below and his decision as regards the profits for the past years, the 
villages sold after the doath of Bahadur Lal and tho cases at present pending in 
the civil and revenue courts, whatever it may bo, will bo admitted and accepted 
by us. There will be no objection or denial on our part. If any of us, the uxocu* 
tants, take any objection, it will not be enterfcainablo. The mode of partition of 
property agreed upon is that with the exception of tho 'thakurdwara* of Musam- 
mat Ram Dei, the *thakurdwara* of Musammat Parbati, the villages of Barbara, 
Hagra Badhipura, the grove situate in Panwari (?) and the 10 biswa share of 
Simri, tahsil Pawayan, which have been made a* * waqf 3 of for the expenses 
of the ' thakurdwara ’ and for oharity, ho should make four equal lots of all 
the villages, the shops, the banking * kobhis 9 and tho money-lending business, 
the decrees, bonds and aooount-books in such a way that each lot may, so far 
as possible, contain the above things as a whole. After the preparation of the 
lots, Musammats Ram Dei, Parbati, Kausilla, and Eirpa may each duly draw 
one of the lots. After that they should make applications for mutation of 
names in the Revenue Department and get (their) names recorded. I, Musam* 
mat Kirpa, and I, Kanhai Lal, will have no claim against any sharer as regards 
this property. Every sharer will be the owner and possessor of (her) property 
and will five power to nuke every kind of transfer as a proprietor. The 
said Maharaj Sahib may come to any decision he pleases as regards the 
partition and preparation of lots and the settlement of disputes mentioned, 
above *tnd enter all the particulars m detail in the arbitration award by the 
end of September, 1892, and get it registered. All that will be admitted and 
accepted by us. Hone of us will deviafei from it 

“ This agreement has accordingly been executed to stand as evidence, 

w Dated the 1st of August, 1892. 

“ By the pen of Lalfca rrasad, Kayasth, resident of Rang Muhalla, 

(&a.) Ram Dei, 


Pabbatx, 


,, Kausicea. 

„ KlB3?A* 

„ Kanhai Lae.” 

The arbitrator made two awards, dated respectively the 
12th and the 13th of January, 1893. That of the 12th of Janu- 
ary, 1893, was filed in the suit of the 4th of February, 1892, 
in which Musammat Parbati and Musammat Kausilla were 
defendants and that suit was dismissed as withdrawn by 
|^jfegg^|it Ram Dei. The appeal to the High Court, in the 
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Under the awards of the arbitrator one-fourth of the family 
property was allotted to Musammat Earn DA, one-fourth to 
Musammat Kirpa, one-fourth to Muaamnut Parbati, and one- 
fourth to Musammat Kuusilla, and they respectively obtained 
possession of the properties allotted to them, In the award of 
the 13th of January, 1893, the arbitrator stated : — 

“ Kanhai Lai has been adopted by Musammat Parbati, but 
he has nothing to do with the other Musammats* property as 
such adopted son. Nor has he now any claim to their property. 
As regards the matter between Musammat Parbati and Kanhai 
Lai, it is not necessary to explain his rights in this award, 
Kanhai LaPs rights in the property comprised in Musammat 
Parbati’s lot are quite safe. ” 

So far as appears by the agreement of compromise and the 
awards, Lala Kanhai Lai got no share in the family property, 
but in fact he got the one- fourth share which was allotted to 
Musammat Parbati, and he further obtained the benefit of 
having the validity of his adoption by Musammat Parbati 
left undecided by a court of law. On the 22nd of August, 1893, 
Musammat Parbati executed, in favour of Lala Kanhai Lai, a 
deed of relinquishment of the property which had been allotted 
to her under the compromise and the award of the 13th of Janu- 
ary, 1893. In that deed she stated : — 

The immovable property, such as zamindari, houses, and 
shops detailed as below, belonged to Lala Badri Prasad, 
the husband, of me the executant. I, the executant, have, with 
the permission of my husband, adopted to my husband and myself, 
Lala Kanhai Lai, son of my husbands sister, for the benefit of the 
Soul of my husband in the next world. Kanhai Lai aforesaid has 
been living with me from the elate of the permission to adopt* 
It is he who is the absolute owner of the entire property and 
legal representative of the entire property left by my husband, 
But the name of me, the executant, has continued to be recorded 
in the revenue papers against the zamindari property. I am not 
the owner thereof* Kanhai Lai aforesaid is the owner of the 
entire property of my husband. Now I, the executant, do not 
also want my name to stand recorded in the revenue papers. 
Therefore I, of my own free will and accord, without force and 
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coercion, relinquish my claim to the whole of the zamindari pro- 
perty and houses and shops, detailed as below, in favour of Kanhai 
Lai, adopted son of my husband and myself, and covenant in 
writing that Kanhai Lai aforesaid is the owner oi the entire 
property detailed below as representative of my husband, Lala 
Badri Prasad, He has acquired as absolute owner all sorts of 
powers in respect of the property detailed below. Up to this 
time my name stood recorded in the papers only fictitiously. 
Now I do not want that my name should stand recorded m the 
column of proprietors. My name, which is entered against the 
whole of the zamindan property, should be expunged and the 
name of Kanhai Lai be entered in the papers, M 

In accordance with that deed of relinquishment, Lala Kanhai 
Lai obtained mutation of names in his own favour, and he has 
hitherto enjoyed that share of Musamnut Parbati as his own 
property, and his right to it has not been questioned in either of 
the present suits. The properties which Lala Kanhai Lai has 
claimed in these suits as a reversioner to Bahadur Lai are the 
properties which were allotted, in January, 1893, to Musammat 
Earn Dei, Musammat Kirpa, and Musammat Kausilla respectively. 
The suits in which these appeals havo arisen were not tried 
by the same Subordinate Judge. In one of these suits the 
Subordinate Judge held that Lala Kanhai Lai was precluded by 
his having been a party to the compromise from now claiming 
as a reversioner. In the other of these suits a different Subor- 
dinate Judge decided that Lala Kanhai Lai was as a reversioner 
not bound by the compromise The decrees of the court of the 
Subordinate Judge were appealed to the High Court, and the 
appeals were considered by the High Court m one judgment. 
The High Court decided that Lala Kanhai Lai having been a 
' party to the agreement of compromise of 1892, and having taken 
‘ a benefit under ^hat settlement of the dispute, was bound by it 
and could not go behind it. The result was that Lala Kanhai 
; Labs suits were dismissed. Krom the decrees of the High Court 
bipade in accordance with that judgment these appeals have been 
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his right to claim as revorsioner unlco3 it L> capable of being 
treated as a conveyance of Ins right as a reversioner, and that 
he did not mLend in lo92 to convey or assign such right when it 
might accrue to him. As it now appe u*s, Lala Kanhai Lai was 
not a reversioner in 1892, and did not become a reversioner until 
Musammat Ham Dei died in 1912, All the interest which he 
had in the property of the family in 1892 was the mere possibi- 
lity of becoming an immediate reversioner, m ease he should be 
living when Musammat Ham Dei might die, and when Bahadur 
Lai’s daughter, Musammat Kirpa, might die without a son. 
It was also conteuded on his behalf that Lala Kanhai Lai 
in 1892, whatever his intention may have been, was not in law, 
competent to convey or relinquish any future possible right as a 
reversioner, and as an authority m support of that conten- 
tion tho decision of the High Court au Bombay in Sumsuddin 
Qoolam Husem v. Abdul Euse%n Kalimuddin (1) was relied 
upon. That decision is not in point. There is no question 
here of a conveyance of, or oT au agreement to convey, any 
future right or expectancy, or of an agreement to relinquish 
any future right or expectancy. Tlie question here is whether 
Lala Kanhai Lil did nit by his acts in 1892 debar himself 
from now claiming as a leversioner. 

Tho facts m this case are simple. In 1892 the family was a 
Hindu joint lamily to which the ordinary Hindu law applied. 
All the sons of Balak Earn had died. Ganga Ram had died 
childless in 1874, and Badri Prasad had died childless in 1877, 
Bahadur Lai had died sonless in 1883, leaving his widow, 
Musammat Ram Dei, surviving him. Musammat Ram Dei 
became, on the death of Bahadur Lai, entitled for life to a Hindu 
widow’s right to the whole of the family property, Lala Kanhai 
Lai had then no right of any kind to any share in the family 
property, but he set up a claim to the whole property based on 
the allegation that he had boon validly adopted by Musammat 
Parbati to her deceased husband, B tdri Prasad. If that claim had 
been substantiated by proof of a valid adoption, Lala Kanhai Lai 
would have been entitled to the whole family property, and Musam- 
mat Ram Dei would have been entitad merely to maintenance. 

(1) (1908) L U E., 31 Bom., 185, 
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Although as a general rule of Hindu law a man cannot 
adopt his sister’s son, the claim was a serious one. Lala Kanhai 
Lai’s case was that, according to an Agarwal custom (the family 
was of the Agarwal caste) which governed the family, a man 
could lawfully adopt his sister’s son, and he alleged that Badri 
Prasad had given Musammat Parbali authority to make the 
adoption, and that he, Lala Kanhai Lai, had been validly adopted 
to Badri Prasad. That Lala Kanhai Lai might have found it 
difficult or impossible to prove that he had been validly adopted 
is immaterial. He made the claim ; it was a serious one, and it 
was supported by Musammat Parbati and it must have influenced 
Musammat Ram Dei, who was induced, doubtless mainly by that 
claim, to consent to a division of the family property, in which 
she obtained for herself merely a one-fourth share. The claims 
which were set up by Musammat Parbati and Musammat Kausilla, 
that the three sons of Balak Ram had separated, must also have 
influenced Musammat Ram Dei to agree to the compromise of 
1892 . Lala Kanhai Lai was a party to that compromise. He 
was one of those whose claims to the family property, or to 
shares in it, induced Musammat Ram* Dei, against her own 
interests and those of her daughter, Musammat Kirpa, and 
greatly to her own detriment, to alter her position by agreeing 
to the compromise, and under that compromise he obtained a 
substantial benefit, which he has hitherto enjoyed. In their 
Lordships’ opinion he is bound by it, and cannot now claim as 
a reversioner. 

Their Lordships will humbly advise His Majesty that these 
consolidated appeals should be dismissed with costs. 

Appeals dismissed. 

Solicitors for the appellant : — Barrow, Rogers, and Nevill. 

Solicitor for the respondents : — Edward Dalgado. 

J. V. W. 
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KALYAN DAS ahd omasa (Plaihiifps) e. MAQBDL AHMAD ahd 
othebs (Defendants)* 

[On appeal from the High Court of Judicature at Allahabad,] 

Privy Council , practice of— Omission to appeal to Sigh Court — Decision of a 
subordinate court not submitted to Sigh Court — Point taken m grounds'^ of 
appeal to Sigh Court but not pressed— Postponing appeal ft om interlocutory 
decision until appeal ft om final decree , 

It is a well settled rule of practice of the Judicial Committee that an 
appellant when bringing up the actual decree of the High Court for review, 
shall not be allowed to ask to have it set aside on the ground that it has 
wrongly accepted a decision of the subordinate court it he himself has never 
brought that decision before the High Court for its consideration* Such a 
request would be fail* neither to the Court appealed from, nor to the Board 
appealed to. The High Court ought not to he liable to have its determination 
overruled upon matters never submitted to it. The Board ought not to be 
called on to adjudicate finally upon matters where they have not the advantage 
of knowing and weighing the view taken by the learned Judges of the High 
Court. This had nothing to do with waiting to question an interlocutory 
decision until an appeal is taken from a subsequent final decree- 

The same rule applies where, on appeal to the High Court, the point was 
mentioned in the notice of appeal, hut the judgment of the Hi^h Court says 
of it that the appellants* advocate “ stated that he did not desire to press it, n 
and so no more is said about it. 

Two consolidated appeals 181 and 132 of 1915 from one 
judgment and two decrees (6th November, 1912) of the High 
Court at Allahabad, which varied a judgment and decree (28th 
August, 1909) of the Subordinate Judge of Aligarh. 

The main questions for determination on this appeal were 
whether the appellants are entitled to redeem the property in 
dispute, and what is the amount of money payable on redemp- 
tion? 


P C. *' 
1918 

February' 28, 
March 1, 
Apiil 18. 


For the purpose of this report the facts are sufficiently stated 
in the judgement of the Judicial Committee. 

The decision appealed from was by Sir H. D. Griffin and 
E. M. DesO. Ghamier, JJ. On this appeal — 

Sir W. Garth for the appellants contended that the rights of 
Debi Das as mortgagee were merged and extinguished on his 
purchase of the equity of redemption in 1881, and could not be 
and were not revived by the proceedings in 1897 ; and that ‘the 
respondents having only purchased mortgagees’ rights which did 


• Present — Visoount Hal bane, Lord Donbpin, Lord Sumhbb, Bir John 
Bdcm, andACr. Ambbb An. 
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1918 not exist, took nothing whatever by their purchase The inten- 
Kalyan dIs ^ on Debi Das to extinguish the mortgage has been found as 
„ v fact ; the moibg iff ee% lights therefore no longer e^ist. There- 

Admail are cases whore a mo3 Lgaqce pm eluding can keep a moitgage 

alive, but here his Intent ioi fo fb so was not established and 
under section 101 of the m nn«fer of Property Act, It is submitted, 
the charge was exiinpiHmd. Thne the purcha c o was befo/o 
that Act came into force, but it merely declares the law as it was 
before the Act. The appellants contend tint the lespondtots 
took nothing by the sdo in 1897. [DeGruyther, KG u That 
question is not now opmi : no appeal on it was pieforre 1 to the 
High Court/’] In the High Court it was only a quosfc'ou of 
taking accounts, Tfcn frit dor rtm of the Sul ordinate Judge 
was an intej locutory dec 1 only Thu cas* was Hied before 
the Civil Procedure Code oi 190* was m foice: under the 
Code of 1882 the appellants could have waited to appod until 
the final decree was ro^do The present appeal from a final 
decree. 


DeGrwyther, K* G , and B. Ditle for the respondents land 2 
were not called upon. 

1918, April ISth i — The judgment of their Loidslaps was 
delivered by Loid SuOTna 

t In 1883 Debi Das lent 7,700 rupees to 11am Bakhsh on 
a usufructuary mortgage of his Inlf-shaio in a mauza, exiled 
Lodha Mui, in the district of Etalu Debi Das die 1 a good 
many years ago, and the present appellants, the plaintiffs 
in the suit, are his representatives in inteiest A suit was 
begun in 1877 for redemption of this morlg ige, and a decree 
was made on payment of 8,983 rupees, which sum was brought 
into court. I Debi Das appealed on the ground that this sum was 
not enough, and It was increased by a further sum of 8,956 
rupees While the appeal was pending he had managed to take 


the money out of court, and the mortgagors had then got pos- 
bilspon. They paid, however, no more, and accordingly, in 1879 
^pmpiidn suit stood dismissed. Debi Das then applied to 
in possession,, and; havfhg sued4fpf mesne 
.hewas out of possession* he got a 
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equity of redemption at auction. Debi Das being the buyer, 
was put into possession as full owner in 1888 

It might have been supposed that this was the end of the 
mortgage of 1863, but, strange as it may seem, this appeal is 
now brought to determine upon what terms the appellants, the 
representatives of Debi D is, are to be allowed to redeem it, as 
mortgagors some thirty years after he bought in the mortga- 
gor’s equity of redemption, as mortgagee, This paradoxical 
result has come about as follows : — 

Debi Das continued in possession of the property as owner 
till 1897, and as owner he mortgaged it in 1886 to Sagar Mai, 
There is no copy of this mortgage forthcoming Debi Das got 
behind with his payments, and m 1897, on the application of 
Sagar Mai, the property was put up for sale. The respondents, 
the defendants in the suit, or their predecessors in interest,, 
bought it and duly obtained possession. 

The proclamation of sale was dated the 27th of February, 1895. 
Though Debi Das had bought the equity 1 of redemption of the 
1863 mortgage in 1881 and had had possession of the property 
since 1883, his name, from indifference or neglect, continued to 
be recorded in the revenue papers as mortgagee. This may 
account for the wording of the proclamation of sale. The entry 
in the column for the description of the property was “ zamindari 
property in nnuza Lodha Mai, out of which the shares entered 
as holding nos. 1, 2, and 3 are mortgaged with possession to Debi 
Das, under a moitgage-deed, dated the 5th of February, 1863 ” 
The column headed “ extent of interest of judgment-debtors in 
the property as far as it has been ascertained by the courli ” was 
filled up thus ; “ (6) mortgagee right in a 7 blswa share, entered 
as holding no. 1 in the 10 biswa mahal, patti Debi Das ; (o) 
mortgagee right in a 1 biswa, 9 biswansi, 15 kachwansi shaio 
entered as holding no 2 ; (d) ditto, ditto, entered as holding no, 
3.” These fractions, with another not included m the present pro* 
ceedings, make up the half share originally mortgaged by Bam 
Bakhsh. The application for execution of t]i© decree for sale had 
contained a ^specification of the property sought to be &old by 
auction ” in similar terms and the list of bids and the sale certi* 
ficate, dated the 2nd of August, i397 ? followed the same formula. 


1918 


Kalyan Das 
v 

Maqbul 

Ahmad 



500 


THE INDIAN LAW REPORTS, 


fVOT, XU 


1918 

Kalyae Das 

v 

Maqbtjd 

Ahmad. 


It certified that the respondents’ predecessor was declared to be 
the purchaser of property, specified as “ mortgagee rights in 
holdings 1, 2, and 3 in the 10-biswa mahal patti Debi Das ” 
The documents were all in regular form. There is nothing to 
show that there was anything in the moitgage to Sagar Mai to 
account for this mode ofde-etibing the subject-matter of the sale, 
and in the proceedings below Q agar Mai’s mortgage is slated to 
have been secured on the 10-biswa share, of which Debi Das had 
become proprietor in 1881. Most probably it was tbo result of 
slavishly following the entry in the revenue papers, which had 
ceased for many years past to represent the true position of Debi 
Das towards the propeity. 

The'present suit was begun in 1906, and the plaintiffs prayed, 
first, a declaration that the court’s sale in 1897 was a nullity, as 
it was inoperative to pass the proprietary rights of Debi Das 
and he had no mortgagee’s rights to be passed, and, secondly, in 
the alternative, for redemption of the mortgagee rights sold, 
videlicet, the rights of Debi Das as mortgagee under the mort- 
gage of 1863, being the only mortgage he ever held. This was 
the beginning of perplexity. 

The assumption was that Sagar Mai, in enforcing a simple 
mortgage of his own, had prevailed on the court to sell his 
mortgagor’s rights, as mortgagee under a usufructuary mortgage, 
to which he was a stranger. The plaintiffs asked the court to 
allow them to redeem a mortgage which had ceased to exist 
nearly a quarter of a century before, and to redeem if as against 
persons who had never been parties to it, and in the process of 
redemption their interest would bo to contest what their prede- 
cessor, Debi Das, himself had done, and, as his representatives, 
to lequire the defendants to account, as if they were the parties 
who really represented him. In a word, Debi DaR prayed to be 
allowed to redeem Debi Das and to have him decreed to account 


as mortgagee for the benefit of himself as mortgagor. 

This suit has been thrice before the Subordinate Judge, and 
^has twice been appealed to the High Court. On tbo first occa- 
Subordinate Judge dismissed the plaintiffs’ first claim 
' the nullity of the sale and granted the second, 

subsequently heiard evidence^ fcjglj. 
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the accounts, and made a decree fur a final min, From this the 
plaintiffs appealed, but on questions of account only. The 
dismissal of their claim to have the sale of 1897 declared a nullity 
they did not contest. The High Court, on the first occasion, 
remitted the case to have the accounts re-taken, subject to certain 
directions which they gave. Again the acc rant was taken, and 
again it was appealed. The present appeal to their Lordships’ 
Board.is against both judgments of the High Court, both the 
first and the second. 

Their Lordships are not surprised to find in the judgments of 
the High Gourt plain evidence of the embarrassment which the 
learned Judges felt in affirming a decree for redemption of an 
extinct mortgage by the mortgagee’s representatives against 
persons, who had only this much to do with it that they had 
managed to procure the court to sell something for their benefit, 
which was nothing but a memory of the past. The choice which 
the parties laid before the High Court was a limited one The 
present respondents asked that the transaction of 1897 should be 
construed as a sale of the whole proprietary interest of Debi Das. 
The present appellants did not ask to have it declared a nullity, 
as being a sale of non-existent interests. They accepted the 
judgment ot the Subordinate Judge that they should be allowed 
fcb redeem these interests, whatever that might mean, The High 
Court not unnaturally thought that they could not hold the sale 
to have really been a saL of the entire proprietary interest in the 
half-share, when every documeno connected with it described the 
subject-matter as being the specific rights of a mortgagee in that 
half-share, but they were careful to. go no further. Had they 
been free to deal with the argument of the present appellants, 
had they heard it contended that in effect nothing was sold at all, 
their decision might have been otherwise. 

Befoie their Lordships the appellants’ points have been five. 
First, pn the whole matter, they say that the respondents’ 
predecessor took nothing by his purchase in 1897. The 'test of 
the argument is on the accounts. The second point is that certain^ 
patwari’s accounts were improperly accepted and relied on , the 
tjsird that an insufficient sum was allowed to the appellants for 
rrmlikana under a condition in the mortgage that the moitgagee 

38 
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should make a certain malikana allowance ; the fourth that credit 
should he given to the appellants in respect of payments of 
enhanced revenue cesses upon the property, and the fifth that 
interest ought to be allowed them on the 6,988 rupees, which 
Debi Das took out of couit in 1878. 

It is a well-settled rule of practice of their Lordships* Board 
that an appellant, when biingmg up the actual decree of the 
High Couit for review, shall not bo allowed to ask to have it set 
aside on the ground that it has wrongly accepted a decision of 
the subordinate couit, if he himself has never brought that 
decision before the High Court for its consideration. Such a 
request would be fair neither to the court appealed from nor to 
the Boaid appealed to. The High Court ought not to be liable 
to have its determinations overruled upon matters never submit- 
ted to it. Their Lordships ought not to he called on to adjudi- 
cate finally upon mallei s wheie they have not tho advantage of 
knowing and weighing the view taken by the learned Judges of 
the High Court. Tins ha^ nothing to do with waiting to question 
an interlocutory decision until an appeil is taken from a subse- 
quent final deciee. The appellants* first point therefore cannot 
now be laked. 

The second point fails in hmine, because by the terms of the 
mortgage of 1863 the appelhnts were bound to accept the 
patwari’s accounts, whether they were merely made up on mate- 
rials furnished to him, as was the case, or were the fruits of his 
own independent inquiry, which probably never happens. The 
third was disposed of by an agreement between counsel that an 
additional sum of 1,000 rupees should be credited to the appel 
lantb in the account ovei and above what had been allowed by 
the decree under appeal, the question of costs not to be affected 
by lhi« concession Fiom the fourth point the appellants are 
barred on much the same grounds as apply to the first. It appears 
that on the second appeal to the High Court this point was 
mentioned m the notice of appeal , and the judgments say of it 
^ that the appellants* advocate “staled that he did not desire to 
^ so no more is said about it. Their Lordships 
accep, this statement. It is true that the 
iac 'J uc ted this point again in the nregaM 
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appellants' petition for leave to appeal to His Majesty in Council, 
which is dated on the very day on -which the judgment of the 
High Court was given, but in the absence of any evidence that 
the judgment was erroneous on this point the appellants must 
accept it, and cannot raise here, by way of exception to the High 
Court’s decree, a point which they elected not to advance for the 
High Court’s determination. 

The fifth point remains. If any regard is had to the true 
facts this argument is not easy to state. In effect it is this. 
Debi Das now claims to receive from the respondents interest 
on a sum of money, which he himself had and enjoyed ever since 
1878 and which they never had, or owed, or had anything to do 
with at all . Only by forgetting tbe facts and fixing the mind on 
the notional mortgage, which by a fiction is being redeemed in 
the present proceedings, is the point intelligible at all. It seems 
to amount to what follows. In 1878 the mortgagees under the 
mortgage of 1863 got 6,988 rupees on account of a redemption, 
which is only now taking place ; therefore they received it over 
thirty years too soon ; therefore they should not only allow it in 
account, which they have done, but should allow over thirty 
years’ interest on it too Alternatively, since 1878 the principal 
mortgage moneys under the mortgage of 1863 must be deemed 
to have been paid off in the proportion of 6,988 to 15,944, and as 
the enjoyment of the usufruct by the mortgagees was conceded 
only in consideration of the continuance of the mortgage 
loan, the enjoyment should be reduced pro tanto from that 
date ; in strictness, on redemption a part of the rents and 
profits collected should be returned or credited in account to 
the mortgagors in the above proportion, but for simplicity’s 
Sake interest at a sufficient rats will do as well. One can- 
not, however, help remembering here that the persons who 
are asked to repay these profits are the respondents, whose pre- 
decessors never collected them or had anything to do with; them; 
and that the persons to whom they are -to be 'rep® j tire- the 
successors of Debi Das, who collected and enjoyed theni ■ and 
^probably bequeathed them to the appellants,* but this in* 
fsduyeaientr reminiscence is for present purposes ; outside .the 
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To the first way of putting the matter their Lordships reply, 
rir.rjH Djii- as the High Court replied, that intereit depends on contract, 
,, ®- express or implied, or on some rule of law allowing it. • Here 

aahkb. there is no express contract for interest and none can be implied, 

and no circumstances less capable of justifying the allowance ol 
interest as matter of law can be imagined. The mortgage of 
1863 is the answer to the second view. It treats the usufruct as 
a whole, as a remuneration for the loan or any part of it, so long 
as it remains outstanding. The words are — 

** Interest on the Mortgage money has beta agreed to be conaidered equal 
to the amount of profits, i the mortgagee shall not claim interest on the 
morfcgage;m ney, nor shill I, the mortgage, claim piofilsof the village, . » The 
mortgagee shall be the owner of pr- fits, and ablo for lo^s after payment of the 
Government revenue, p -few aii ra'c, chaukilar oeas, »nd village expenses, and, 
with the exception of the 4 malikana * a 1 ma nee mentioned above, I shall not 
at all claim anything else. When I pay the whole of t»h u moitgage money in 
a lump sum * . . the property shall be lechemod. During the period (ot the 
mortgage) I sh »11 in no way raise any dispute or offer any obstruction to the 
ii ortgageein making oollections from the tenants of the villa. e 3> 

Their Lordships will humbly advise His Majesty that, by 
consent of the parties, the decree of the High Court, dated the 
6th of November, 1912, should be varied by allowing credit to the 
appellants for an additional sum of 1,000 rupees, but that other* 
wise the decrees under appeal should be affirmed, and that these 
appoals should be dismissed with costs. 

Solicitor for the appellants Douglas Grant* 

Solicitors for the first and second respondents ‘.—Barrow, 
' v . Rogers, and Nevill, 


J. V. w. 
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APPELLATE CIVIL. 


Befo-e Sir Ken y Richards, Knight, Chief Justice, and Justice Sir Pramada 

Chaian Baneiji 

ANANDI KUNWAE (Pmihtifb 1 ) v BAM NIRANJAN DAS and Anoihib 

(DefBHDANTB)* 

Civil Procedure Code (IQQHJ, older XXI, rule 66 —Execution of decree— Suit 
for declaration that property is not liable to attachment and sale— Valuation 
tof s#i£. 

In a suit for a declaration that property ia not liable to attachment and 
.gala in execution of- a decree, where the value of the property in question is in 
excess of the amount olaimed in execution of the decree, the proper valuation of 
the Suit for the purpose of jurisdiction is, not the value of the property, but the 
amount for which the decree may he executed. Khetra Pal v, Mumtuz Began 
(1) followed Radha Kunwar v. Reoti Singh {2) referred to. 

In execution of a decree for Rs. 2,259 odd passed against the 
appellant’s husband the decree-holders attached certain property 
as belonging to the judgment-debtor. Thereupon the appellant, 
iyho claimed ownership of the property, brought a suit for a de- 
claration that the said property was not saleable in execution of 
the said decree. Sho valued the property at Rs, 5,200. The 
oottjrt df first instance dismissed the suit, holding that the pro- 
perty really belonged to the husband The plaintiff appealed to 
the District Judge, who confirmed the decree. The plaintiff 
filed this second appeal. 

‘Pandit Narmadeshiuar Upadhyn, with (Dr. Surendra Nath 
$gn), for the appellant, submitted that the District Judge had no 
jurisdiction to entortain the appeal, inasmuch as the value -of 
the subject matter of the suit was above Rs. 5,000, It was the 
property and not the decree that formed the subject matter of 
the suit ; the valuation of the suit would, therefore, be governed 
by the former and not the latter. The principle of the decision 
of the Privy Council in the eise of Raclha Kunwar v Reoti 
Singh (2) fully applied to this case, and the observations ,at page 
493 to the effect that the subject matter of the dispute was 

’ 1 Seobnd Appeal No 987 of 1916 from a decree of B J. Dalai, District 

Judge of 'Benares, dated the 1 Lth of March, 1°16, confirming a decree of Sh»h 
iftuait ;A!am, Additional Subordinate Judge of Ben ires, dated the 9th of 
Oetbber, 1916 . 

(1) (1916) I.L R„ 98 A 11,; 72, ‘(2) (19l6) I. L. ,R., 38 All., 
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simply the value of the property which the appellant claimed 
were entirely applicable to the facts of the present case. The 
plaintiff had nothing to do with the decree, and it was im- 
material for her claim what the amount of the decree might 
be. 

[Mr. B.K O’Conor, for the respondents, referred to Khetra 
Pal v. Mumtaz Begavn (1).] 

It was submitted that, having regard to the later Privy 
Council case cited above, the case in I. L.R., 38 All., 72, could 
not be deemed to have been correctly decided. 

Mr. BE. O’Conor, and Munshi Earibans Sahai, for the 
respondents, were not called upon. 

Kichards, C.J., and Banerji, J This appeal arises out of 
a suit in which the plaintiff sought a declaration that certain 
property was not saleable in execution of a certain decree. 
It appears that the principal defendants had a decree against 
the plaintiff’s husband. In execution of that decree they attached 
certain property alleging it to be the property of their judg- 
ment-debtor. The decree was for about Rs. 2,000, The plaintiff 
in the present suit objected to the attachment. The objection 
was overruled, and the plaintiff had to bring the present suit. 
The court of first instance held that the property was the property 
of the judgment-debtor and dismissed the plaintiff’s suit. The 
plaintiff has now preferred this second appeal. The first and main 
objection urged is that the District Judge had no jurisdiction to 
hear the appeal because the value of the property was over 
Rs, 5,000, This objection does not come very well from the 
plaintiff, considering that it was she herself who preferred the 
appeal to the District Judge. If the argument held good it 
would mean that the judgment of the couit of first instance 
had become' final, and the probabilities are that no court 
would allow an appeal now to be presented from the judgment 
of the first court. We think, however, that the value of the 
Subject matter of Iho suit and the appeal was below Rs. 5,000, 
What the plaintiff claimed was a declaration that the property 
n.citjBaleable in execution of the deciec, that is, for the reali- 
aiqpupt- of the decree. The defendants were only 
.-<11 (1915) I.L.B.. 38 All.. 72. 



ALLAHABAD SERIES 


VOL, XL.] 


507 


concerned to the extent of the amount due under their deeiee. 
They did not care whether the plaintiff could keep the property 
after their decree had been satisfied. This very point was 
decided in the case of Ehetra Pal v. Manikin Beg am (1). We 
have been referred by Mr. Upadhya to the case of Radha Kun- 
war v. Reoli Singh (2). This ruling, it seems to us, supports the 
view that we take in the present case. There it was hi Id that, 
though the mortgage decree which was sought to be satisfied, 
whs far above Es. 10,000, the value of the property to the decree- 
holder and to the judgment-debtor was below Es. 2,000, and 
their Lordships of the Privy Council held that this must be taken 
to be the value of the subject-matter of the appeal. We consi- 
der that the appeal lay to the District Judge. It was for that 
court to decide questions of fact, and we think that the findings 
arrived at conclude the present appeal. It is accordingly 
dismissed with costs. 

A ppeal dismissed. 


APPELLATE CRIMINAL. 


Befo) e Justice Sir George Knox. 

EMPEROR v. HARKE3JEE and another,* 

Act Wo. XLV of l8CO (Indian J?eml Code J, section* 336, 3C8—Kidmjpging~~ 
Laioful gua j dianship, 

A Jat girl under the age of 16 years was sent by her father to cany food 
to the bullocks. She never returned home Shortly afterwards she was found 
in a village not far from her home in the comxjany of two men of the same 
caste* Bho was then dressed in boy’s clothes and had her hair cift shofcfc, 
$he two men offered no explanation as to how the girl came to be wife them 
or why she was disguised* 

Held) that both the men in whose custody the girl was found were properly 
pontioted under section 366 of the Indian Penal Code. Emperor v, Jetha 
WathoQ (3j followed, 

The facts of this ease wore as follows 

Hardai, a Jat girl, under the age of 16 years, was sent one 
evening by her father Niadar to Lake food to the bullocks. The 
girl did not return home. No report of the girl’s disappearance 

* Criminal Appeal No. 1003 of 1917, from an order of 33. R Heave, 
Additional Sessions Judge of Meerut, dated the 29th of November, 1917. 

(1) (1916) 38 All., 72, (2) (1916) 38 All., 488, 

(8) (1904) 6 Rom., L. R, 785. 
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was made at the thana, but the father went round searching 
for her in the neighbouring villages, Ultimately the girl was 
discovered in a village not far away from her home. She was in 
the company of two men, Harkesh and Bbullan, of her own 
caste. She was wearing boy’s clothes and had her hair cut short. 
The two men could give no explanation of how the girl came to 
be with them, and disguised. Harkesh and Bhullan were charged 
with offences under sections 366 a d 388 of the Indian Penal 
Code and were convicted. They appealed to the High Court, 

Mr. A, BotO. Hamilton , for the appellants. 

The Government Pleader (Babu Lalit Mohan Banerji), for 
the Crown. 

Knox, J, — Harkesh and Bhullan have been convicted of 
offences under sections 366 and 368 of the Indian Penal Code, 
The charge sheet to which they were called upon to plead, as 
regards Harkesh, is : — “ That you about the month of April 
forcibly took Musammat Hardai, a minor girl of about 15 years, 
from the lawful guardianship of her parents, with intent that 
she may be seduced to illicit intercourse and be sold in marriage 
to some one.” As regards Bhuban the charge runs: — “ That 
you about the month of June, July and a part of August kept 
Musammat Hardai, hiding her identity that she was a gii 1, with 
the intention >f giving her in marriage and raising money Irom 
the transaction knowing that she was a minor gnl kidnapper! by 
Harkesh” The ease was biied with two assessors Both 
assessor's gavo it as their opinion that Haike&h and Bhullan were 
guilty of the offence specified in the charge. The learned Judge 
agreed with the assessors Harkesh and Bhullan arc described 
asJats. The girl, respecting whom they have been charged, is 
also a Jab girl. Both the accused have been represented in this 
Court by learned counsel. Great stress has been laid on Hie 
improbability of the story given by the girl. The medical evi- 
dence shows that she is a girl under 1 6 ye Jrs of age, and in 
considering whether the offence charged has been commit tod by 
, fhe/HiCetseS oT not, the evidence to winch we should ffr&fc -turn 4 b 
‘ the girl bat the evidence of her Hither, 
$ is'pii manly an offence against him, J have 
^$#§4 ' and | s§e po reason > 
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doubt it, He tells us that at the time when the girl Hardai 
disappeared he was ill with fever. The girl was sent one 
evening to take food to the bullocks, The husband and Wife 
returned shortly after and found the girl had not gone 
home and had not fed the bullocks, He made inquiries from 
his neighbours , but no one had seen the girl He was laid up 
with fever for several days, bub as soon as he could, he went 
and searched in the neighbouring villages but could find no 
trace of his daughter. He tells us that this was not the only 
occasion upon which he searched for his daughter. He admits 
that he made no report at the thana , Stress is laid upon this 
as being improbable conduct and not in harmony with the rest 
of his deposition. But he gives his explanation. He was 
afraid that if inquiry was made the girl might be spirited off fur- 
ther, and he adds that he did fear that the chance of her marrying 
would be spoilt if the news got about. Anyone who is aware 
Of a $at*s difficulties and prejudices can easily understand this, 
and I see nothing at all improbable in it. The medical evidence 
places beyond doubt that the girl at the time the occurrence 
took place was under 16 years of age, Niadar is supported in 
his statement, by the witness Bija I hare examined his evidence 
also with much care, and it fully supports what Niadar has said* 
If their statements can be believed— I see no reason why they 
sliould not be believed and they have been believed by both the 
Judge and the assessors who heard the evidence— there is no 
room for supposing that Niadar was in any way privy to lie 
removal of the girl or that, he took no interest in her welfare, 

When the girl was found first to the knowledge of Niadar, 
sb^hadTbeen discovered in a village not far distant from the 
village in which Niadar resides. There is not one word in the 
examination which supports that either Niadar or Bija 
any of the Jats of K u j g l a had any cause for quarrel or grudge 
ngainst either of the accused. 

Tt is admitted by both the accused that the. girl Hardai was 
fa their company at or about the time when she disappeared ‘ 
afafl it undoubtedly rests with Harkesh and Bhullan to explain 
how’ the g’irl under' these circumstances came into their com- 
pany^ The girl was a female under 16 years of ago : her lawful 
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guardian had not consented to her being removed out of h%3 
guardianship. As regaids the matter of time the story h hero 
takqp up by the girl. I agree that what she says cannot he bell* 
eved Her account is that she met Harkesh, was assaulted by him, 
dressed m male clothes, taken and shut up and her hair cut* 
This is only one of the stories told by her and it entirely 
disagrees in impel tant points with the second story which she 
told. I discard her evidence and put it out of consideration. 
What I have to see is how the gill passed from the guardianship 
of Niadar to the keeping of Harkesh, It is quite possible that 
Harkesh came upon her as she was on her way homo to do her 
father's bidding and that she was persuaded by him io accompany 
him and afterwards to put on male clothes and to work for him* 
There is e^dence put forward for the defence that the girl came 
wandering dressed in boy's clothes. That she asked for work 
and was engaged by Harkesh. I agree with the learned Judge 
and assessors in not believing this story. It is in the first place 
improbable, and in the second place the evidence given is so 
vague, just when it ought to be definite. 

Bearing all this in mind I am satisfied that an offence under 
action 366 of the Indian Penal "Code has been fully proved 
against Harkesh and I dismiss his appeal 

With icfercnce loBhullan tl ere the e\idoncc of hi* witness 
Shera which is of grcatUmpoi lance No reason has been shown 
why Shera’s evidence should not be believed. He tells ns that 
he had seen this gul living ai Blioiv fir** with Harkesh and 
then with Bhullm Sie w<i* dieted as a hoy. People lagan to 
suspect she was non a boy hut a girk On his making inquiry 
as to her sex, Harkesh said ^he was a girl, Next morning both 
the accused and the girl had disappeared. Lohari, who is 
a chaUkidar, says that as he was gqing to his field, about thq time 
mentioned, with other people, he saw the girl dressed in boy's 
clothes and crying Bhullan and Harkesh wire quarrelling 
close by, Each was saying that he would take away the giil j 

he asked the girl thinking she was a boy, but tho reply was u I 

t a ^tifc a girl,” She also said they were *&king heir 
;|fll^t e - feared tte y would kil1 her ‘ Upon this BJmllaa 
'-/hut,. the witness ran after him and arrested 
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him. There is nothing iu the cross-examination to show tLai 
this witness Inis any nulico against Bliulku. I hold this evi- 
dence is enough to show that at the time the girl was being by 
force compelled to go about with these two accused and their 
act amounted to abduction. On behalf ol the accused I was 
referred to the ease ol Emperor v, Ewas Ah (1). That, how- 
ever, was a different ea-e. The giil in that case was one who 
wan found to have left the guardianship of her husband with 
intention to remain out ol tii it keeping. It so lar differs ironi 
the present case and I urn not prepared to follow it. I was 
also referred to the erne of Empress of India v, Sri Lai (2), 
That was an absolutely different case and in no way a guide in 
the present case. The case of King-Emperor v. Bam Ghander 
(3) is also quite different, but I need only refer to the conclud- 
ing words of that judgment to show that the circumstances of 
that case and of this ease do not agree. The learned Judges say : — 

“ We need hardly point out that the case would be very different 
if the girl had been going on a visit or message or any sueh 
like occasion," The evidence in the present case satisfies me that 
the girl was going on a message when she disappeared. The 
case of Emperor v. Jetha Nathoo (4) is in my opinion a case 
exactly in point. As the learned Judges there point out that 
what have to bo oonsidere l are the broad featuies of the case. 
I hold that a case of abduction with intent that the girl might 
be compelled to marry against her will or forced or induced to 
illicit intercourse has been abundantly proved against Bhullan 
and I dismiss his appeal. 

My attention has been called to thfe ease of Emperor y. 
JMw* Rahw-JM (5), With great respect to the learned Judge 
who decided that case I hold that in that case the evidence 
showed that Abdur Rahman, if he^did any act at all, did an 
ad subsequent to the alleged offence of kidnapping* The 
Penal Code does nob recognize abetment after the main 

f ^ aad the arguments, therefore, really amount to 4n obiter 

* 

; ^tm8)tL.B.,87AB.,624. (31(1914) 12 A &.J., ' 

J- K,* a ALL, 6S4. . (4) (1904) 6 'Bom„ L.' R.» 780. 

^ < k £$l mm, 3L l£s» 38 
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There remains the question of sentence, Looking at all the 
features of the case I think the sentences have been unnecessarily 
severe, 

I allow the appeal so far that I reduce the sentences passed 
to a sentence of three years’ rigorous imprisonment, bolh in the 
case of Harkesh and Bhullan ; the sentences served by them 
will be considered part of this sentence. So Mr and no further 
I allow their appeals, 

Sentences reduced. 


appellate civil. 


Before Mi . Justice Tudbalt and Mr. Justice Abdul Baoof, 
DEOKINANDAN (Plaintiff) v. GAPUA (Defenbant) * 

Act No, XX o f 1903, {Indian Limitation Act), schedule I, article 130 Hypo- 
thecation of movable propeity—: Suit to recover money lent by sahof 
the hypothecated projgei ty — Limitation, 
here a plunfciff wlio hag lent money on the saoucity of movable pro- 
perty seeks to icoover the money by sale of the hypothecated property and 
does not ask for a personal cleorss against the debtor, the limitation applicable? 
is that provided for by article 120 of tho first schedule to the Inliart Limitation 
Act, 1908 Madan Mohan Lai v. Kanhti Lai, (1) Nm Ghaiid Baboo v* Jagabun* 
dim Ghose (2) and Mahalinga Nadar v. Ganapathi Subbieii (3) followed. 

The plaintiff sued oil the basis of a bond, dated die 6,h of Sep- 
tember, 1911, for the recovery of tbe amount due thereon by 
enforcement of thi hypothecation lien against eight buffaloes which 
had been pleJgoJ ao security fora loan, Tho suit was instituted 
on the 20th of December, 1915. One of tho pleas raised by the 
defendant was that of limitation. Both the conrts below accepted 
this plea and dismissed the suit, holding that article 80 of the first 
schedule to the Indian Limitation Act, 1908, applied. Tho 
appealed to the High Court. 

* NarmadeshwarWpadhya (with Dr, Burendm Nath 

8m), for tho appellant, submitted that the case was governed 
kptiBy article SO but by article 120 of the Limitation Act. The 
sought by the plaintiff was not a mere simple money 
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decree, Bub ihe recovery of money charged on movable property 
by enforcement of the hypothecation. Article 80 did not con- 
template a suit like this. The only article applicable was article 
1 20, The following cases were relied uu : — Mad an Mohan Lai 
v, Kanhai Lai (i), Nim Ohand Balm v. Jar/ tlmadhu Qhose 
(2), Mahalinga Nadar v. (Janapathi Siihhieu {&)■ The lower 
appellate court has relied upon the case of Villa Kamti v. 
Kaleharu (4) which was practically overruled by the Full Bench 
ease ini. L, R , 27 Mad., 528. 

Babu Bital Pmaad Qhush (for the Uou’ble Munshi Narayan 
Pros id Ashthana), for the respondeat, submitted that the closes 
relied on by the appellant were cases in which jewelry or other 
such property had been pawned and were in the possession of 
the creditor, and so the creditor was able to enforce his lien 
against it ; whereas in the present case the pledged property 
consisting of eight head of cattle, without specific description and 
not in the creditor’s possession ; a hypothecation decree, therefore, 
if passed, would not be executable. Practically it would only 
be a simple money decree. Secondly, there was nothing in 
article 80 itself to show that a suit like the present was beyond 
its purview. None of the cases cited by the appellant gave any 
reasons why article 80 could nob be applied to suits upon bonds 
in which movable property was pledged without possession. 
That article covered all cases of bonds which were not expressly 
provided for by any other article. Unless it could be said that., 
the present suit was not a suit on a bond at all, article 80 
was applicable, and therefore article 120 oould not be applied* 
Tudball and Abdul Raooe, JJ. The question raised in 
this appeal is one of limitation. The plaintiff sued on the basis 
of a deed of- the 6th of September, 1911, to recover from the 
defendant the sum of Rs. 283 principal and Ks. 447 interest, total 
Rfl, 730, togebher with costs and interest pendmle lite and for 
the future, by enforcement of the hypothecation lion against 
eight black buffaloes. The defendant raised several pleas in 
defence, among them was the plea that the suit was barred by 
limitation. The court of first instance found that the bond bad 

(1) (1695) t L. K., 17 All, 284. • (S) (1902) 1. L. B-, 27 Mad., 53& 

' .(2) (1894} I. U. B., 28 Oalo., 21. (4} (1881} 1. L. B„ 11 Mad., 163, 
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been executed and that the money was due, but it held that the 
suit was barred by limitation and on that ground it dismissed 
It, The plaintiff appealed. The lower appellate court held that 
the suit was one falling under article 80 of the second schedule * 
of the Limitation Act, which allowed a period of three years from 
the date on which the bond became payable, and as the suit had 
been brought in the year 1915, it dismissed it as being barred by 
time The plea taken before ns is that under the rulings of this 
Court, of the Calcutta High Court, and also of the Madras 
High Court the article applicable to the present suit is article 
120 of the second schedule, and attention is called to the rulings 
in Mahalinga Nadar v. Ganapathi Subbien (1), Madan 
Mohan Lai v Kanhai Lai (2) and Nim Okand Baboo v* Jaga - 
bundhu Ohose (3). The ruling in 22 Calcutta was quoted 
before the lower appellate court, but it preferred to follow the 
ruling in Vitla Kamti v, Kaleham (i) Apparently its atten- 
tion was not called to the fact that this had been overruled in 


the case of Mahalinga Nadar v Ganapathi Subbien (1). Also 
the ruling of this Court appears not to have been quoted before 
it. We think that these rulings aie applicable to the facts of 
the present case, for it is clear that the plaintiff does not seek 
by his suit to get a personal decree against the defendant, but 
only to enforce the payment of the money charged upon the 
buffaloes which were pledged as security A claim against the 
person of the defendant is clearly barre 1 by limitation, but the 
decision of this point is not quite sufficient for the decision of 
the suit It is impossible to give the plaintiff a decree for his 
pxomj recoverable by the sale of any eight buffaloes. It isjby 
‘ c^ar that these eight buffaloes aie* still in existence. 

iJtt r&mlear that the only property which man he put to sale Is 
the property which was actually hypothecated on the 6th of 
September, L91I. Before giving the plaintiff a decree we 
must have a finding from the court below on ibo following 
issue ; — 



Y Are the eight buffaloes which were hypothecated on the 6th 
^September, 1911, still in the possession of the defendant ? If so, 
iR ;* 2 ' 528 * 0) < 1894 ) L h - R o 2 * Calc., 21. 

' Lift,, tl . Alt, m, (4) (1887) I. L. B., 11 Mad., ' 

* *5*7 u „,v * ~ 
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a clear and distinct description of the animals must be given so 1918 
as to enable the court which executes the decree to execute it deokisak- 
properly. 

Issue remitted. Giroi- 


Before M> Justice Tudball and ill>« Justice Ahdut Baoof , 1918 

GATJBI SAHAT (Pummenw) o A 0 BAHREE (Defeniukt) * March, 19. 

General Rule/ of the High Court (Civil), rules 21, S5-— Pleader’s fee -Order 
on obfeottm as to jurisdiction raised by defendant returning plaint for 
presentation to proper court -Costs 

Held, that rule 21 of tho Gencr il Rules (Oi’il), and not rule 25, applied to a 
dare" where a question as to the junsd ofcion ol the court, having bean raised by 
the defendant, was decided against the plamtiH, and the plaint returned for 
presentation to the propei court 

One of the pleas in defence to a suit was that It was not 
within the jurisdiction of the court in which it was brought At 
the request of the plaintiff's pleader the question of jurisdiction 
was taken np first, and it was decided against the plaintiff. The 
court ordered the plaint to be returned for presentation to the 
proper court, and awarded half the costs to the defendant. In 
the formal order pleader’s fees were calculate 1 at the usual rate 
of 5 per cent. The plaintiff objected that the calculation should 
be made at per cent. The court overruled tins objection. 

The plaintiff then file 1 an appeal from the order returning the 
plaint, but the appeal was confined to the question, of the coireot- 
ness of the costs. At the hearing of the appe il — 

Mr Nihal Chand, for the respondent, raised a preliminary 
objection and submitted that although an appeal lay under order 
XL1II, rule l.(a), Civil Procedure Code, from an order returning 
a plaint for presentation to the proper court, yet inasmuch as 
the present appeal was not at all directel against the correctness 
of that order, but related merely to an order for costs, it was 
really sot an appeal under order XLIII, rule 1 (a), and could not 
be brought in that garb. 

Munshi Lalcshmi Narayan, for the appellant, was not caii$4 
upon to reply to the preliminary objection, but he mentioned the 
• otee of Vasudetv Ramohtmdm v. Bfuwan Jfamj (!}/■ 

-*r- ; — «-* — 

’ , , •Hirst Appeal Ne 148 of 19X7 from an order of Gopal Das Mokerjec, 

1 Subordinate Judge of Bsidaun, dated the 24th of May, 1917, 

(1) (1891) Xs & B„ 16 Boa., 341, 
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Proceeding with the appeal, ho submitted that the suit not 
haying been decided “ on the merits aftei contest, ” ns provided 
for in rule 21 of Chapter XXI of the Rules for tho Civil Courts, 
pleader’s fee should hot hate bem calculated at the rate of 5 
per cent. Rule 25 of that Chapter applied to the piesent case* 
A decision on a question of jurisdiction was not a decision on the 
merits* The suit had yet to be decide 1 on its merits, although 
by a different court. The trial of tho question of jurisdiction 
could not and did not affect the merits of tho case* Moreover, 
tho “contest” mentioned in rule 21 aforesaid clearly meant a 
contest on the merits, and there had been no contest on the merits 
as yet. 

Mr. Nihal Chand was not heard in reply on the appeal. 

Tudball and Abdul Raoof, JJ. : — The facts of this case are 
simple. The plaintiff appellant filed a suit against the defend- 
ant. Notice was issujd, a written statement filed and issues 
were framed. One of the issues raised the question of the 
jurisdiction of the court. It was pleaded by the defendant 
that the learned Subordinate Judge had no jurisdiction to 
try the suit. This i^sue was taken up first at the request 
of the plaintiff and decided in favour of tho defendant. The 
court ordered the plaint to be returned and awarded the 
defendant his costs, In drawing up the deciee the pleader’s fee 
was calculated at 5 per cent, according to rule 21 of Chapter 
XXI of the General Rules (Civil) for the Subordinate Courts* 
The plaintiff objected on the ground that this rule did not apply 
but that rule 25 of that chapter did apply. The lower court 
4fet§ held that the case fails within rule 21. On behalf of the 
appellant it is urged that the case was not decided on the merits ; 
was clearly decided after contest and on the merits of the 
^ f j|on|e|t So far as that contest went. We do not think that rule 
4Sw|lthich applies to appeals from orders and other cases* is 
[ |itffen^edMo cover a case of the present kind. In our opinion 
clearly applies in this case There is therefore no force 
C We accordingly dismiss it with hosts* 

Appeal dismissed* 



voJj. xl.J allaiiuhw smith 5i? 

ItEVlSTOX vJi * i* M'N’i 1 , 

V tf V *liv Kll t* <f t} %.t ^ l Ur v Ji A/it* J?l 

i Mi'Livt i*,* t» i\mna 

AJ aVo 277 0 / 1sj 7 ft* Gi i ft t t V m (U’-r mi? / U pMu 
p?tct-~8ei jroflfiu my i 'Ji f * t t ?/ r»r ?7’ ;*ft 

Whoi o pcrhons ura A a 1 feu \ *1 n m i j»mi j t u o i in i i to 
which section 11 oftlm fl wM *i \t f, t *jf i »J »» < Uunu ,u uutiuinoata 
of gambling, etc., m iy ho o 1 tl i hi , » i >n » ah ij»y lu tho cm* 
lit cation, oi inonay founl w ft <L ^ t u 1. / w \ Trfa{l)tnh 

lowed. 

Tills was aieferouco m .do by tin Huvitn Judge ui fcuharan- 
pur. 

The facts of the case sufficiently appear irum the referring 
order, which was as follows : ~ 

"Oa the findings of i ict of (he k-auiet M igist rate the convic- 
tion is light. Tiw place was a public pin e, a id I have been 
shown by th > leirnul counsel i >r the applicant the game which 
was played, an 1 am of opinion that it was du'mctly a gambling 
one, and in no sense a g ui>3 ut si ill A-s to the salience, the 
appellant Ins been throe timn Hied, tin it w«uiid ha\ o 1 tyn idle 
to go on fining him. 

“ The learned Magist rite Ins, h mover, ordera l confiscation 
of the money which was tound m t.u eppli nut’s posits ion. 
Apart from the appiro.it olor .101 o. the >< «• mini oil, iho ruling 
in Emperor v. Tuta (l) is authuuty tint thi, is ilk gal. The 
case will, therefore, have to bo reported to ihc lionble High 
Court, after the usu il n icrcnco t, i tue learned Magistrate, with 
the recommendation that tins pirt ot th learned Magistrate’s 
order he set aside. The ui-t of Ui ■ leirn'd Magistrate’s order 
should hold good,” 

The Assistant Government Advocate (Mr, K Makomson) t 
for the Crown, 

Banerji, J, — The accused m tin-, case vwh convicted under the 
Gambling Act The Magisirite who convicted him ordered con- 
fiscation of the money whi< h wms found in his possession The 
learned Sessions Judge has reported the cass to this Court with 
the recommendation that this portion of the learned Magistrate’s 

* Grimmal Befercnce Ho. 156 o£ X6iB. 
fX> (X9Q£) I. Xi K., 30 Ail t 270. 
on 
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order should be set aside as not being in conformity with law. 
It is clear from the language of section 13 of the Gambling Act 
that all that could bo confiscated were the instruments of gaming. 
Tnis was so held in the case to which the learned Sessions Jud^e 
refers. Acceding therefore to the recommendation of the learned 
Sessions Judge, I set aside so much of the order of the Magistrate 
as directs the confiscation of the money found in the possession 
of the accused and direct that it be refunded to him. 


APPELLATE CIVIL. 


Before Mi, Justice Pzggott and Mr. Justice WahU. 
sHJMAHAN andotbbbs (Dependants) v , JAHANaIRA (Plaintipe.)* 
Hindu law— Hindu widow —Gif Suit to contest alienation made by widow 
—Plaintiff not the neatest 7 eve sioner . 

In oidor that a leversionei may be able to maintain a buit to contest an 
alienation, made by a Hindu widow, of hei hu-sban&’g piopeifcy he must either 
be the next pi esumptiye reversioner or ho must show that the nearer rover- 
sioner3 are colluding with the widow. Rant Anand Kunwa> v. The Cou?t of 
Wards (1) and Meghu Rat v. Ram Khelawaii Rat (2) followed. Raja Dei v, 
Umed Singh (8) distinguished. 

The facts of this case were as follows : — 

On the death of one Tota, his widow succeeded to a life estate. 
She executed a deed of gift of pait of her husband’s estate in 
favour of her children by a second marriage. Thereupon, a male 
reversioner brought a suit for a declaration that the gift would 
not be binding after the death of the widow. One of the pleas 
in defence was that Tota had left a daughter who had an infant 
son, and that during the life-time of the daughter and the 
daughter’s son, the plaintiff would not be the nearest reversioner 
to the estate of Tota and consequently would not be entitled 
to.bring the suit. The plaintiff had made no mention of the 
(laughter or her son in the plaint, and denied that she was Iota's 
daughter, but the court found against him on this point. It 
also foiind that, but for the daughter and her son the plain- 
iilfeiktlxmo Tulshi, who was the second husband of the widow, 

, # Pir5t Appeal Wo. 220 of i9j0, from a decree of Man Mohan SanyrJ, 
^Additional Subordinate Judge oi Meerut, dated the 12bh of June, 1910. 

1 i 1 ) (1680) T. L. K., 6 Calc , 7C4. L 2) (1913) L L. K-, 35 Ail., 326, 

(3) (1912) X. L, R. ; 34 AIL, 207. 
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would be the nearest reveiaiuners. Tho lower court hold that 
when a female or a minor intervened between the widow and a 
remite reversioner, the latter was entitled to bring the suit, and 
1 dying on the cases in X L, It , 64 All , 207 and 4 I. 0., 957, 
decreed bho suit. The defendants appealed. 

Mr Nihal Chcmd, for the appellants, contended that the 
plaintiff was too remote a reversioner, and a suit by him was not 
m untamable, except on prool that the nearer reversioners had 
colluded with the widow or ouucun ed in the alienation, or had 
refused to institute the suit or precluded themselves from doing 
so ; Rani Anand Rumour v. The Oourt of Wards (1). The 
circumstances and the manner in which the present suit was 
brought wore similar to those of the case of Meghu Bai v. Ram 
Khelawan Rai (2) and the decision in that case applies fully 
to the present. The lower court has misapplied the case of 
Raja Dei v. Urned Singh (o). There the gift was made to the 
daughter's son himself, who was the nearest male reversioner, 
an Iso the case came within the exceptions mentioned in the 
Privy Council case. In the recent case of Saudagar Singh v. 
Pardip Narain Singh (4) the daughter, who was childless and 
widowed, had joined in making the alienation, and the suit waB 
by some of the nearest class of reversioners. 

Baku Sheo Dihal Sinha, for the respondent, submitted that, 
as had been held in the case of Raja Dei v. Umed Singh (3), 
as well as in some obhm casus, referred to tnerein, of the Allah- 
abad High Court, a remoter reversioner could bring such a suit 
where the next reversioner was a female having only a Jife- 
interest. The existence of the daughter was, therefore, no 
hindrance to the plaintiff’s bringing the present suit. The 
grounds of collusion etc., mentioned in the Privy Council case in 
I. L. B„, 6 Calc., 764, were not exhaustive. The daughter’s sen 
“ was a minor, under the natural guardianship of his mother. 
The donees were half brothers of this daughter, and presumably 
there was collusion ox acquiescence on her part. Under these 
circumstances, the next set of reversioners should be allowed to 
bring the suit. On the merits the suit was unanswerable, as the 

(1) (1880) I, L. E., 6 Gale., 764. (3) (1912) I. L. B., 84 All., 207, 

12) (1913) I. L. It., 35 AH., 326 -(4) (1917) 16 A. L. J., Gl. 
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transfer was a mere gift. The question was whether it should 
he defeated by reason of its having been brought by a reversioner 
who was next in step to the daughter’s son. 

Mr. Nihal Ghand, was not heard in reply. 

Piggott and Walsh, JJ.:— This is an appeal by the defend- 
ants in a suit for a declaration which arOoC on the following 
state of facts. One Tota died, leaving him surviving a widow 
Musammat Gumanan and a daughter named Musamrnat Khajani. 
This daughter has been married, presumably since her father’s 
death, and is now the mother of an infant son named Surju, 
Before the birth of the daughter’s son, the nearest reversioners 
under the Hindu Law, after the life-estate of the widow and of 

a 

the daughter, were two persons named Tulshi and Jahangira, 
They are distant male agnates, according to the pedigree set up 
in the plaint, and are equal in degree, their grand-fathers having 
been own brothers* Musammat Gumanan has contracted a 
second marriage (the parties belong to the Jat caste) with Tulshi, 
one of the aforesaid reversioners, aud has borne him children. 
She has now executed a deed of gift of one-half oi her late hus- 
band's estate in favour of her sons by Tulshi. Jahangira brought 
the suit out of which this appeal arises lor a declaration that this 
alienation will not bind him after the death of the widow. In the 
plaint as filed the existence oi Musammat Khajani and her son, 
Surju, was simply ignored. The defendants made it a part of 
their defence that, even after the life-estates of the widow and the 
daughter came to an end, tho next heir to the estate would be 
Surju, son of Khajani, and neither the plaintiil Jahangira nor his 
alleged joint reversioner Tulshi. Tno pauies were at i^suo upon 
various questions of fact in the court below. On the one hand, 
uhe defendants put the plaintiff to proof of the pedigree set up by 
him. On the other hand* the defendants alleged that Musammat 
^Khajani was not the daughter of Tota at all. It seems to have 
been suggested that she was a daughter of Tulshi by a former 
, wife, whom he had married before ho contracted his union with 
Musammat Gumanan. These questions of fact have been deter- 
joined by the learned Subordinate Judge in the sense already 
P^|[/anc|'the parties before this Court are nob prepared to 
these findings of fact. The appeal is based therefore toon 
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a single question of law, the contention being that Jahangira 
should not be permitted to maintain the suit, seeing that he is 
not the presumptive reversioner to the estate of Tota in the 
presence of the d inghter’s son, Surju. Since the decision of 
their Lordships of the Privy Council in Rani Anand Rumour 
v. The Qonrt of Wards (1) this question of law may be regarded 
as having been definitely settled. The right to maintain a suit 
of this sorb does not belong to any one who may hive a possibi- 
lity of Hxcoeeding to the estate of inheritance hold by the widow 
for her life. As a genoral rule the suit must bo brought by the 
presumptive reversionary heir. It may bo brought by a more 
distant heir, if those nearer in the lino of succession are in collu- 
sion with the widow or have precluded themselves from inter- 
fering, These principles were applied by a Bench of this Oourt 
in a case very similar to the prosent, that of MegJw Rai v. Ram 
Khelawan Rai (2), and this decision seems to be clearly in. 
favour of the defendants appellants and against the view taken 
by the court below. The learned Subordinate Judge founded his 
decision on the case of Raja Rai v, Umed Singh (3). That case 
would be on all fours with the present if the gift by Musammat 
Gumanan had been in favour of the minor Surju, son of Musam- 
mat Khajani. It could then have been said that the donee was 
precluded from suing to contest the validity of the gift and that 
a more distant reversionary heir was .entitled to come forward 
and assert his rights. On the facts now before us the only 
arguable plea which can bo taken on behalf of the plaintiff 
respondent is based upon the fact of Surju’s minority. This, how- 
over, in no way precludes the bringing of a suit by a next friend 
qn. his behalf. In the plaint itself, there is no suggestion of 
collusion on the part of the minor, or of the minor's mother as 
his natural guardian. Their interest is simply ignored. On this 
state of facts the plaintiff cannot claim the benefit of the excep- 
tions recognized by their Lordships of the Privy Council to tb@ 
general principles that'tho suit for a declaration of this sort 
must be brought by the presumptive reversionary heir. This 
appeal therefore must succeed. We allow it accordingly and,' 
(1) • (1380) I. L. B.. G Oils , 704 (2 ( 913) I.LB, 35 Alt., 320, 

(3) (1912) I. L- B.j 34 AIL, 207, 
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setting aside the decree of the court below dismiss the plaintiff’s 
suit with costs throughout. 

Appeal allowed. 

Before Mr. Justice Taaball and Mi* Justice Abdul Uaoof . 

KUNJ BEHARI LAL (Defendant) v. THE BHARGAVA COMMERCIAL 
BANK, JUBBULPOBE Plaintiff) * 

Act No IX of 1872 (Indian Govt* act Act,) section 17 Pledge ~~ Sale by 
pawnee of proper ty pledged~N) ice of sale 
The words ~ *« He may sell the things pledged on giving the pawnor 
reasonable notun of the sale ” as used ia section 176 of the Indian Contract 
Act, 1872, mean that the pawnee must give reasonable notice of his intention 
to sell it does not necessarily mean that a sale should be arranged before* 
hand and that due notice of all the details should b3 given to the pawnor. 

The facts of this case were as follows : — 

In 1912, the plaintiff Bank advanced a loan of Rs, 1,700 to 
the defendant on the security of certain ornaments which were 
pledged with the Bank for that purpose From January, 1914, 
onwards the Bank began to press for re-payment and gave 
repeated notices of their intention to sell the ornaments in satis- 
faction of their dues. The defendant, on various occasions, asked 
for and obtained time for payment. Ultimately, on tho 15th of 
September, 1914, the Bank gave notice that if the account was 
not settled within a fortnight they would sell the ornaments 
without further reference The money not having been paid, the 
Bank sold the ornaments on the 5th of October, 1914. The sale 
proceeds proved insufficient to discharge the debt in full and tho 
present suit was accordingly brought to recover the balance. 
The defendant pleaded that proper notice had not been given and 
the ornaments had been sold at an under-value He urged that 
he should be given credit for the full value of the pledgo. The 
lower courts held that tho notice given was reasonable, and 
though the sale had been at some under-value, yet the Bank not 
being, guilty of fraud or any other irregularity, was not liable for 
the loss suffered by the defendant. The suit was accordingly 
decreed. The defendant appealed to the High Court. 

Pandit Kailaa Nath Katju , for the appellant, submitted that 
f on a true construction of section 176 of the Indian Contract Act 

ji %- -■ A- * ; -- ■ r . _ ■ __ 

Cf fifQQCnd Appeal No. 95o o£ I9l6, from a electee of D. R Lyle, District 
\ pf Agra, dated tho 7th of Juno, 1916, confirming a decree of Ohatuf 

1 Beha^M, Munai-f of A|ra, dated tho 31st of March, 1916. 
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the pawnee was bound to give reasonable notice not only of his 
intention to sell bub of the actual sale itself. Under section 177 
the pawnor had a right of redemption up to the moment of the 
actual sale of the goods pledged. This provision of the law 
would become nugatory if it were open to the pawnee to sell the 
goods whenever he liked, provided he had given reasonable notice 
of his intention to sell. The power of private sale is one liable 
to be gravely abuse 1 to the serious injury of the pledgor, and the 
Legislature might well havo intended, having regard to the 
conditions prevailing in this country, that the sale of a pledge 
should only take place in the presence of the pledgor, or with 
notice to him of the date and time of sale, ..so that he might have 
an opportunity of being present at the sale, if ho wished to do so. 
The language of the section itself pointed to that conclusion. 
Notice was required of " the sale,” and not of “ the intention to 
sell.” If the Legislature had intended otherwise it could easily 
have used more apt and explicit language, as it had actually done 
in section 107 of the Act, and section 69 of the Transfer of 
Property Act. ’ The fact that the language of section 176 was 
different from section 107 of the Contract Act made it clear 
that the same thing was not intended. The presumption was that 
to convey the same meaning the Legislature would use the same 
language throughout the same Statute. Reference was also made 
to the passage in Story on Bailiu nts, 5bh edition, section 3 10, 
page 322, that the pawnee *' may hie a bill in equity against t he 
pawnor for a foreclosure ur s tie, or lie may proceed, to sell, ex 
mero motu, upon {jiving due notice of Ms intention to the pled- 
gor,” and it was argued that the framers of the Indian Oont rdfet 
Act would, had they intended to adopt Story’s view of the law, 
have used similar language. 

The Hon’ble Munshi Narayan Prasad Ashthana (with Mm 
Babu Mangal Prasad Bhargava), for the respondent, was apt 
oalled upon, but referred to Cunningham and Shephard, Contract 
Act, 10th ed, p. 410. • . r , 

. h Tudbal and Abdul Raoop, JJ. The facts of this case are 
simple. The appellant defendant pawned to the respondent Bank 
certain gold and silver ornaments as security for a loan in the 
year 1912, In January, 1914, the Bank pressed the defendant 
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for payment and stated that ihey had an offer of Rs. 1,480 foi 
the ornaments and tint if tin d tend ml did not pay within a 
week the ornaments vould he "old for the value offued and 
a suit would lo brought for the hnl mce, The defendant in 
reply asked tm tail ptrticubis of the offer and also asked for 
time for payment In hn iepl ,T ho stated that the 01 uamentH 
v ere woxtli mure than IU. 2,101 \nd that he would hold the 
Rank icsponsible if they were bold for less lha%thcir vilue 
The Bank on the 20th of February, 1914*, sonlin a statement of 
account and a list of the ornament par nod and again gave the 
defendent fifteen days’ time within which to pay, otherwise the 
Bank would sell The Bank di 1 not carry out its threat. On 
the 9th of May, 1914, the defonlant again asked foi 15th days’ 
time as he had a chance of paying off the debt, Tne correspond- 
ence continued, and again on the 18th of August, 1914, the 
Bank wrote to the defendant stating that it had an offer of 
Rs. 1,500 for the ornaments and would proceed to sell On the 
25th of August, the defendant as 7 ed for further time. On the 
X 2th of September the Bank agreed and then on the 15th of 


September it again w^ote to the defonlant 


ig that unless 


the money was paid within ^ 5 days the jewelry would he sold 
without further reference to him. The Bank did not sell on the 
30th of September, but it Liully waited till the 5th of October 
and then canied out the sal \ A suit was then luought for the 
balance and both the cjurh bohw have decreed the claim. One 
point was uiged m the court below, and that is that the notice 
given on the 15th of Septgm 1 er, Wcus not a reasonable notice of 
the sale within the meaning of section 176 of the Contract Act* 
It was contended that notice of the actual date, time and place of 
the intended sale should have been given to the defendant, This 
dplfar was repelled by the court below, It has again been 
liaised J?efore us and tHs is the only point for our decision, 
urged that under section 177 the pawnor has a right 
Redeem; at any subsequent time before the actual sale of 
^gQQ^,|tbat^unl ess he is given full information of the date, 
$he sale, it is impossible for him to redeem, if 
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does noii ronierapKte Out die pwrm- shouM Cfivo t ho pawnor 
ii/oimamn of ino lolnul diie nine and pi me of m 1 . The word- 
ai< [To mu'" >ii» i'u ihn ; pi Mge l 01 giving I ‘■'c piwn*r 
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p ire 1 ! ucn . It I** q lit) o'ou tn 1 »U 'hi' i ie Ww ' i'o.kL is that 
tlio pawnee should give tue piwnor u roiseniblo Lime within 
which to cveroko In ■> n^hu o{ i» d j mi ion mJ piwoed to sell if*tho 
propel iiy bo-not, ? adeemed. Hu iiijhii.o sell k uulognu to the 
= 8 !ler , ° rionb o, ]\-&oding gmnlol under section 107 of the 
ComrAot Aci and veidvi it thit linunnoli^ mud# be ixoicisoil 
in mou, or \o»> t.Iio ship mnhoi Tne mHiu\ right to le-soil 
under section J 07 nuy bo everouel af o” giving noW e t> Lho 
bin er of i bo in 4 )' i <od i • i '-n* i ib* r I 1 ’* 1 ip 1 <' n i i runnable 

tMi. Tu l.tii n iiift' o' h 1 1 \ ) ‘ iI im u M'gM !i iMbn.nil bur 
{ mir liianiiL i pj«u ri^v' i »u mho Ip mu » i j* I * i m vhe 

cn 1 im 1 h 1 ol i hi pp' ent i t->i* Hi* i uwniioni IU ih pu tho 
nppnlui noth \ ml t un ’■ \ pi u >M‘ 1 n!( d of tho 
,ji ^ i It'd «. In. \V J mii\ nod t iiu.i oi i*. ■ > m below im'mit ct. 
We I liei i f»n e dun u-' ilm ipp >1 vutn <um ( . 
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ordar of tlie District Judge, all Small Cause Court suits above Bit* 250 in value 
were transferred to the court of a Munsit Meld that, with roferonoo to section 
24 of the Code of Civil Procedure, the suit so temsfctrod must he deemed to 
have been tried by the Munsif as a court of Small Causes, and from his decision 
no appeal lay. 

The facts of this case were as follows : — 

A suit of a Small Cause Court nature, and valued at Rs. 273, 

* 

was instituted in the court of the First Additional Subordinate 
Judge of Aligarh. Mr. Shams-ud-din Khan, the presiding officer 
of that court, was invested with Small Cause Court powers up to 
Rs. 500, and the suit was accordingly lodged on the Small Cause 
Court side. Before it came on for hearing, Mr. Shams-ud-din 
Khan went on five weeks’ privilege leave, and made over charge 
of his office on the lYthof November, 1916, to Mr. Piari Lai 
Chaturvedi who was appointed to officiate as First Additional 
Subordinate Judge. By an order, dated the 24th of November, 

1916, Mr. Piari Lai Chaturvedi was invested with Small Cause 
Court powers up to Rs. 250. On the 29th of November, 1916, 
the District Judge ordered that all suits of over Es. 250 in value 
which were pending on the Small Cause Court side of the eourt 
of Mr. Shams-ud-din Khan should be transferred to the court of 
the Munsif of Iiaveli. This order applied to the present suit, 
which was thereafter tried and disposed of as a suit on the 
regular side by the Munsif of flaveli on the 24th of February, 

1917. Mr. Shams-ud-din Khan rejoined his post on the 22nd of 
December, 1916. The plaintiff preferred an appeal front the 
decree of the Munsif. The appellate court held that under the 
circumstances the suit must, according to law, be deemed to have 
been decided by a Court of Small Causes, and so no appeal lay 
Against this decision the plaintiff applied in revision to the High 
Court. 

Babu Piari Lai Banerji, for the applicant : — 

On the date on which the District Judge passed the order of 
transfer there was no existing Court of Small Causes competent 
•to entertain the present suit. In fact qua that suit the Court of 
'Small Causes ceased to exist as soon as Mr. Shams-ud-din Khan 
away. At the date of the order of transfer, therefore, the 
hot s be deemed to be pending in a Court of Small 
gg^'^&'.otder of transfer could not come undei clause (4j 
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section 24, of the Code of Civil Procedure. The court in which, 
the suit was instituted, namely, the court of the First Additional 
Subordinate .Judge invested with Small Cause Court powers up to 
Rs. 500, having on the 17th of November, 1916, ceased to exercise 
jurisdiction in the suit, the result was that by operation of 
section 35 of the Provincial Small Cause Courts Act the suit 
automatically and without any order of transfer stood transferred 
to the court which would have jurisdiction to try it if it were 
instituted on that data; namely, the court of the Munsif of Koel, 
So that, at the date of the District Judge’s order of trausfer, the 
suit was, according to law, pending as an ordinary suit lu the 
court of the Munsif of Koel ; it was thence that the District 
Judge’s order operated to transfer it to the court of the Munsif 
of Haveli. In the District Judge’s order of transfer no express 
mention was made of the court from which the cases were being 
transferred. The descriptive words used in the order only served 
to indicate the cases to which the order was to apply, without 
stating the court in which they might at that; moment bo pending. 
The case was pending either in the court of Mi*. Piarl Lai 
CinturvedI as a Subordinate Judge, or, by the operation of 
section -35 of Act No. IX of 1887, in that of the Munsif of Koel ; 
and then it was transferred to the Munsif of Haveli. In neither 
view would clause (4) of section 24 of the Code of Civil Proct dure 
apply ; and so, the suit would not carry with it its Small Cause 
Court character. There is no law that the court to «which a suit 
goes by reason of the operation of section 35 of Act No. IX of 
18S7 must be deemed to be a Court of Small Causes qua that suit. 
There are no decided cases which are exactly in point ; but the 
case of Shiam Behari Lai v. Kali (1) is a near ono, and points out 
the true scope and the automatic operation of section 35 of AefNo. 
IX of 1887, A nearer case is that of Kawleshar Bai v. Dost 
Muhammad Khan (2), but it was decided under the former Small 
Cause Courts Act, XI of 1865,111 which there was no provision cor- 
responding to the prosent section 35 ; hence this case does pot re- 
ally apply. There are observitions as to the mode of operation of 
section 35 in the case of Udho Singh v. Mul Ohand (3). Then, the 
(1) (1914) 12 A. L. J., 109. (2) (1883) I. It. B., C All., 274, 

{8} (1916) 14 A. L. J., 705 (707, 708)., 
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case of Mangal Sen v, Rup Chand (1) supports me to this extent 
that it expressed a doubt whether section 28 of the former Code of 
Oiril Procedure, corresponding to section 24 of the present Code, 
could apply where the Judge’s order professed to transfer the cases 
after the Subordinate Judge who had Small Cause Court powers 
had proceeded on leave. As to the point actually decided by it, the 
case was dissented from in that of Sarju Prasad v.Mahadea Pande, 
(2), which held that where a suit goes, by operation of section 85 
of Act No. IX of 1887, from a court invested with Small Cause 
Court powers to a court not having such power, the latter is to try 
the suit as a regular suit and is not to be deemed a Court of Small 
Causes for the purpose of that suit. That case does not decide 
the actual point which has arisen in the present case, but it 
points out that the operation of section 35 of Act No. IX of 1887 
is not analogous to that of section 24 (4), of the Code of Civil 
Procedure, Two other cases may be cited, having only a remote 
bearing •.—Ohhotey Lai v. Lakh mi Ghand (3) and Tirbhuavan v. 
Sham Sunder (4). 

, Primd facie , under the Code of Civil Procedure, there is an 
appe d from a decree of a Munsif, and it is for the opposite 
party to fully an! clearly substantiate that the appeal in the 
present case was barred by some provision, about tho applicability 
of which there can bo no ambiguity. If there is any doubt 
about the applicability of section 24 (4) of the Code of Civil 
Procedure the benefit thereof should be given in favour of an 
appeal. 

Pandit Kailas Nath Kalju, ffor Babu Sarat Chandra 
Ghaudhri) for the opposite party : — 

' According to the applicant, as soon as Mr. Shams-ud-din 
•went on leave, ipso facto the case went at once to the court of 
the Munsif of Koel. So that, supposing he got his leave can- 
fefiled,' and returned the next day and was reinstafed In his office, 
he would -find that he could not -do anything in any of the eases 
‘Which had been pending on the Small Cause Court side of. his 
iWiday before ; although there had been no order traos- 

M fL cases, " and although the parties bad ’not taken 

8,ask .(3) <1916) I. T.. R., 88 All '<■ ' < >J * 
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any steps therein, For, according to the applicant, all such cases 
would, of their own motion, ha\ o gone to another court iuiiuodi* 
atoly Mr. Shams-ud-Jin had left.. Tnoio is nothing, however, in 
section 35 of Act No. iX ol ISB7, to warrant this proposition. 
That section gives power to the pa: tie- to tike lur, her ptoeecdings 
in the other court, but it does not say that the can* shall, ol its own 
motion, go to that other oourl. Tne sec io.i is permissive, not 
obligatory. The word used is "iim," no * hall." Tne suit 
remains whore it was, unlo,> an i until a parly moves the other 
court to take some proceedings therein, or unless there is an 
order transferring it. The m orient that court is inov cd to do 
something in the ease it becomes seised of it, but not before; 
and thereafter the character of the suit is determined by the 
nature of the jurisdiction of that court. In the present case 
the parties did not seek to take any proceeding relating to 
the suit in the court of the Munsil of Koel ; nor did that 
court take any proceeding of its own motion. Hence section 
35 was not brought 'into operation at all. The next question 
is, whether section 35 was applicable to the case. It is impor- 
tant, in this connection, that Mr. Shams-ud-din did not per- 
manently leave the district. He went away temporarily, on 
short leave, and resumed his office on his return. Although 
during his absence Mr, Ohaburvedi was appointed his locum 
tenens, still the latter had not conferred oh him Small Cause 
Court powers in suits above lis. 250 in value. So that, so i&v as 
such suits were concerned, it was practically as if no locum 
tenens had been appointed, lb has been held, under such &$■ 
eumstauces, that the Judge proceeding on leave does nob cease to 
be a Judge of the court invested with Small Cause Court powers ; 
ie,, ho does not cease to havo jurisdiction with respect to 
•such oases; Narayan Bavji v, Ganguram Batanchund (I), 
So -that the condition 'precedent to the applicability of Motion 
35, namely, that oho court, should have ceased to exercise jurisdic- 
tion with lespecL to the ca-se was not mUilied and section 35 could 
not come into operation. Unless a court having Small Cause 
Court powers is abolished under section 30 of Act No. IX of 1887, 
the court continues to exist, although the Judge may have gone oh 
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leave and no successor may have been appointed or a successor 
may have been appointed having lesser powers, This is further 
borne out by a consideration of the piovisions of sections 19 to 22 
of Act No, IX of 1887. The appointment of Mr. Ghaturvedi was 
immaterial so far as the cases of over Rs, 250 in value were 
concerned ; with regaid to them the position was as if no successor 
had been appointed, i e , the court of Mr.Shams*ud*din continued 
to exist, and those cases remained pending in that court, and the 
order of the District Judge operated to transfer the said cases 
from that court to the court of the Munsif of Haveli, It is a 
fiction of the applicant that the District Judge's order trails- 
f erred the cases from the court of f the Munsif of Koel to that of 
the Munsif of Haveli The District Judge never professed to do 
so ; on the contrary, he transferred the cases from Mr Sharas-ud* 
din/s court ; there is no doubt, 1 about that. It is a different matter 
whether bp order was right or whether it was vrong. The use 
of the word 14 transferred ” m section 17 of the < ml Courts Act, 
XII of 1887, which is the corresponding provision to section 35 
of Act No. IX of 1887, shows that the Legislature contemplates 
the possibility of 11 transfer ” of cases even from a court which 
has, ceased to exercise jurisdiction fc or has been abolished, 
.Further, even supposing that section 35 applied to the case, my 
jiext submission is that the suit would still retain its Small Cause 
Xkmrt character, and would continue to be deemed and treated as 
on Small Cause Court suit. I rely on the case* of Mangal Sm v, 
J Uwp Ohand (1), No doubt, a contrary view was taken in Sarjw 
Pramd v. Mahadeo Pande (2). It is submitted that the view 
taken in the earlier case was correct, The language of section 35 
r ^obylously contemplates a mere continuation of the same proceed* 
with the same results and retaining the same 
^mmmi .thafetalt is the same, whether there is a transfer 
under section 24 (4) of the Code of Civil Procedure or by 
operation of section 35 ; the suit preserves its character in both 
cases. This is suppoited by reading with section o5 the provisions 
pf section 150 of the Code of Civil Procedure; that the latter 
c °R r ts exercising Small Cause Court powers is seen 
, from ’Section 7 * of the Code of Civil Procedure. According 
m twi) &,• L, R., 13 AIL. 82 fc (2) (1915) I. L, 37 AIL, 450, 
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to the applicant, the business of Mr, Shams-ud-din’s court on the 
Small Cause Court side was automatically transferred en bloc, by 
operation of section 35, to the Munsil of Koel ; and section 150 
of the Code of Civil Procedure enacts that when such transfer of 
business en bloc takes place, the court to which the business is 
transferred shall have the same power's in dealing with it as the 
original court had. Accordingly, the Munsif of Koel would be 
deemed to have Small Cause Court powers in dealing with the 
case, and the suit would retain its original character throughout. 
Section 150 of the Code of Civil Procedure gives effect to the con- 
sideration expressed in the case in I, L. R., 13 All , 324, that what 
section 35 intended was a continuation of the same proceeding. 
There is an observation in the case of Atwari v. Maikv, Lai (1) 
which supports my contention; it was there observe 1 that if in 
accordance with section 35 proceedings in execution of a decree 
passed by a Court of Small Causes are taken in a Munsif s court, 
those proceedings may be regarded as proceedings held by a Court 
of Small Causes. As regards ihe case in I. L R., 37 All., 450, 
ah cady cited, it is to be observed that one of the eases 
appioved by it was that in I. L. R., 23 Bom , 382. But the exact 
contrary to that decision of the Bombay Court was laid down 
by the Allahabad High Court in the case of Qhhotey Lai v. 
Lakhmi Ghand (2) and the Bombay decision was expressly 
dissented from m the case of tiuleha v. Bighunath Das (8). 
Another case relie 1 on in I. L. E, 37 All., 450, was that of 
Shiam Behan Lai v. Kali (4), and it was observed that there 
Knox, J,, had altered the view which he had taken in I, L. 
R., 13 All., 324, It is to be remarked that the decision in 12 A, 
L. J., 109, is inconsistent. The effect of the deeison was that an 
appeal lay in the case; accordingly, the revision should have been 
rejected; but it was allowed. And the case in I. L. R., 13 AIL, 
324, does not seem to have been brought to the notice of Knox, d,, 
in 12 A, L, J., 109. Another of the cases on which I. T* B./8? 
AIL, 450, .would seem to be based is that of Dalai Ghmidra 
Deb v. Bam Kara in Deb (b). One part of the decision thetwt, 
41) (1908) I. h. R., 81 All., 1. (8) (1916) I, L. S-, 39 AIL, 814, 

,, (9) (1?16) I. L. B„ 88 AIL, 415. (4) (1914) 12 A. L. 3., 109. 

(S>) (1904) I. h- R., 31 Oslo,, 1057, 
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namely, that following the case in I, L P. } 23 Bom., 3 S 2, cannot, 
in view of the Allahabad cases mentioned above, be rcgauled as 
good law. The reasoning of the other pait, which dealt with 
section 35, was one of expediency mainly, 

A Munsif to wh >m a Small Cau>o Court suit comes under sec- 
tion 150 of the Code of Givil Procedure has, by the section, all 
the powers which the Small Cause Coiut hud. lie need not take 
down the evidence, etc , in full, as m a xegular suit. To hold ihafc 
an appeal lies from the decision m such a suit would be a < ontia- 
diction in teims, as the appeal would practically be fruitless. 

Babu Piari Lai Lanerji , m reply 

The aigument built on section 150 of the Cede of Civil Pro 
eedure is fallacious. That section does not apply here ; but, 
assuming that it does, it does not follow that the court to which 
the business is transfer! edjbeeomes ipbo facto a Court of Small 
Causes, The distinction 1 e tween a suit of a Small Cause Court 
nature and a suit decided by a Court of Smtll Causes has 
to be remembered. It is not duned that the nut remains of a 
Small Cause Court nature, but that is very differ ail from saying 
that the court to which it corner by operation of section 150 of the 
Code of Civil Procedure, or section 35 of Act No, IX of 1887 
becomes a Court pf Small Causes, f l he denial of a hist appeal is 
not provided for a suit of a Small Cause Court nature as such, 
but for a suit decided by a Court of Small Causes. A Court of 
Small Causes is either constituted as such or is a court on which 
Small Cause Court jurisdiction has been cmiteired, oi is a court 
which lo" particular ea-es is deemed to be such by a fiction 
sanctioned by section 21 (4) of the Code of Civil Procedure. 
There is no olher way provided for nuking a court a Small Cause 
Court. Neither section 150 of the Code of Civil Procedure nor 
section 35 of Act No. IX of 1887 makes any such piovision, 
Further, section 150 applies only where iho entire business, and 
not a portion of it only, of a court, is transferred. So, iu does riot 
, -apply to the present case. Transfer oi business signifies much 
1 IrajQre than the transfer of a certain number of pending cases. 
? vG^npajing the language of section 17 of tlie Civil Courts Act 
iff, section 35 of the Smali Cause Courts Act ^t is 
^ f° rmer does and htfer d( Co not ^peak of 
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the business’* being transferred. This signifies blmt the coopo 
df section 35 is not to transfer the " business ” of the court ; hence 
section 150 of the Code of Civil Procedure has no application 
where section 35 has come into operation. The operation of 
section 24 (4) of the Code of Civil Procedure is subject to the 
discretion and choice of the District Judge ; that of section 35 of 
Act No. IX of 1837 is one over which no one his any control. The 
Legislature may well have taken this into consideration irs not 
enacting that in the case of section 35, the court shill be " deemed 
to be a Court of Small Causes,” as it is in the case of section 24 
(4). Regarding the contention of the opposite party against the 
applicability of section 35, it is submitted that there is no warrant 
for the fiction that Mr. Shams-ud-din’s court consisted, after he 
bad gone on leave, of an existing Small Cause Court for cases up 
to Rs, 250 in value, and of another existing Small Cause Court 
for cases between Rs. 250 and Rs. 500 in value, but the Judge of 
which was absent on leave. What happened was that the Small 
Cause Court with powers up to Rs. 500 ceased to exist, and in 
its place a Small Cause Court having piwers up to Rs. 2”0 came 
into existence. The fr.'sh court was not a part of the old court , 
but an altogether new and different court with smallor powers. 
The mere fact that the case continued to lv' on the register of 
Mr. Shams-ud-din’s court on the Small Cause Court side aftc r he 
had gone on leave does not prove that it was pending there in a 
Small Cause Court. A case cannot properly he sail to be pending 
in a court unless that court is competent to deal with it. The 
successor of Mr. Sharas-ud-din was not competent to be anything 
in the case ; it could not he said, therefore, that the case remained 
pending in the Small Cause Court in which it was filed. If 
Mr. Sharas-ud-din continued to exercise jurisdiction in the case, 
then the order of transfer was illegal according to the case of 
Baijoo v. Mus'immaf Tu r sha (1) As there was no Court of Small 
Causes oompetent to try the case -it the date when it was traps- 
ftirred, the transfer could not have been from a Court of Small 
Causes. 

Basbrji and Thdball, JJ : — This application for revision 
Rifiset ttaler the following cir cum dances. A suit to- recovet 
(1) 1191*) 20 Oaclh Oases, BSO. 
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Rg. 2j£g upon a bond was instituted in court of* tbe first Additional 
Subordinate Judge of Aligarh, who was invested with the juris- 
diction of a Court of Small Causes to try suits cognizab’e by a 
Court of Small C uises not exceeding H«j, 500 in yd tie. Whilst 
tbe suit was pending on the Small Cause Court Rile of the court, 
Mr. Sharas-ud din Khan, the pressing nOi vr of the court, 
proceeded on privilege leave for five weeks and mode over charge 
of his office on tbe 17th of November, 1916. Mr. Piari Lai 
Chaturvedi was appointed to act for him as Subordinate Judge, 
but by an order of tbe 24bh of November, 1916, he was invested 
with tbe jurisdiction of Small Causes in respect of suits, tbe value 
of'which did not exceed Rs. 259. On tbe 29th of November, 1916, 
the District Judge passed an order transferring to the court of 
the Munsif of Haveli, Aligarh, all suits pending in the Small 
Cause Court side of the Additional Subordinate Judge’s court 
exceeding in value Rs. 250. 

The present suit was accordingly transferred to t^e court of 
the Muu«if of Huve'i, Alipr*’, and was tried ’url decided by 1 im 
on 24th February, 1917. From bis decree an appea 1 was prefer- 
red by the plaintiff, but a prilimmary objection was taken to tbe 
hearing of tbe appeal on the ground tha t no appeal l n y, ns tbe 
court of the Munsif must bo deemed to have been a Court of 
Small Causes for tbe purposes of tbe present suit. This objection 
prevailed in the court below, which held that no appeal lay and on 
this ground dismissed it. The plaintiff has applied to this Court 
for revision of this order, and it is contended on his behilf that 
the suit must be deemed to have been tried by the Munsif as aft, 
ordinary suit cognizable in the Munsif s court ; that an appeal 
therefore lay from the decree passed by him, and that the court 
% bploy^haf wrongly refused to exercise jurisdiction. 

* has been ably argued on both sides, and a large 

number of rulings have been cited. Whilst it is con 1 ended on 
behalf of the plaintiff lhal section 35 of the Provincial Small 
Cause Courts Act applies to the case and that the suit must he 
, deemed to have been transferred to the court of the Have 1 ! Munsif 
. from that of the Munsif of Koel, in which the sui' would have 
, , hedh t instituted had there been no court invested with the juris- 
i. . diction? of 'ft- Court of Small Causes and that consequently an 
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appeal lay, itj is urged for the opposite paity that at the time ol 
its Ir&nsfet the suit was pending in a Couit of Small Causes 
within the meaning of section 24 oi the Code of Civil Procedure 
and was tried by the Muu&if as a Small Cause Court suit, and 
that in any case section 160 of the Code ol Civil Procedure 
applies. 

Holding the view that we do, we do not deem it necessary to 
icier to 01 consider the vanous lulmgs which have been cited to 
us. In our opinion neither section 150 of the Code of Civil Pro- 
cedure, nor section 35 of the Small Cause Courts Act is applicable 
to this ease. The business of the court in which 'the suit was 
pending was not transferred to another court, nor did that court 
cease to have jurisdiction with respect to that suit. As we have 
stated above, the suit was instituted m the court of Mr. Shams- ud- 
dm Khan who was invested with small Cause Couit jurisdiction 
in suits up to the value of Rs. 500. When he proceeded on 
privilege leave a locum tenens was appointed with powers to try 
suits of value not exceeding Rs. 250, As regards suits the value 
of which exceeded that amount no om was appointed to take his 
place. Therefore the present suit the value of which wasRs, 273, 
remained pending in the court of Mr. Shams-ud-dm Khan. By 
reason of his taking leave for a short period he did not cease to 
be invested with the juu&diction ot a Small Cause Court Judge, 
and suits of value ranging from Rs. 250 to Rs. 500 must be 
deemed to have seen pen hng in his court. We do not agree 
with the contention that under section 35 of the Small Cause 
Courts Act, the suit should be regarded as having passed to the 
Court of the Munsif of Koel and been transferred from that court. 
The court of the Munsif of feel was never seised of the case and 
no proceeding in it was had in that court, In our opinion the 
suit was, at the time of its transfer to the court of the Munsif of 
Haveli, Aligarh, pending in a Court of Small Causes, and the 
court to which it was transferied must, under sub-section (4) of 
section 24 of the Code of Civil Procedure, be deemed to be a 
Court of Small Causes as regards this suit, and to have tried it 
as such. Its decision was therefore not appealable. - 

It has been held m this Court in a number of cases that a 
court invested with the jurisdiction of a court of Small Causes is 
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a Court of Small Causes within the meaning of section 24, and 
we see no reason to depart irom this course of rulings. 

We agree with the court below in holding that no appeal lay 
from the decree of the Munsii in tnis ca&e and accordingly dismiss 
the application for revision with costs; 

Application dismissed 


APPELLATE CIVIL. 


Before Mr, Justice Biggoti and Mr, Justice Walsh . 

MUSLEHA Bl£l and others (Defendants) t>* EAM HABAIN SAHU xtn 
OTHERS (PLAINTIFFS) AND MUHAMMAD JAMIL-ULLAH AND OTHERS 
(Defendants).® 

Civil Bicoedure Code (1908), order XL! , jule 22 Appeal— Cioss-objusikn'** 
Objection taken by i espondeiit against co-7espondt.nL 
la a suit lor halo on a mortgage, the deed upon which, the suit was based 
purported to have been executed by six persons. In the court of first mtanoQ, 
however 1 , execution was held to have boon proved as against four only of the 
alleged executants. These four appealed, making tho other two alleged 
executants respondents along with tho plaintiffs. Tho plaintiffs also filed 
oross-objooUons in which they sought to fix the two defendants respondents 
With liability for the mortgage debt. 

JSbid that the plaintiffs were not precluded from filing objections against 
their co-respondents. Abdul Ghani v. Muhammad Fasih (X) followed. Eallu 
y. Manni (2) referred to. 

The facts of this case, so far as they are material for tho 
purposes of this report, were as follows : — 

The suit was a suit for sale on a mortgage deed which 
purported to be executed by six persons, four men and two ladies. 

The court of first instance found the deed to be prpved as 
against the four male executants, but not as against the two 
Radies, The male defendants appealed, making respondents 
the plaintiffs and the representatives of their two alleged co-mort- 
gagors. The plaintiffs also filed cross objections, and by these they 
.contended that execution was proved as against the' two ladies 
-rak .well as against the male defendants, and that effect should be 

owed, in any decree which the 
on behalf of the representatives 

i »■ ffeored of 1 ,13, Mundls, 'Buhoidinats 




YOIn XEfcj ALLAHABAD SERIES, ' ». . &‘/i 

of the two ladies that it was uob open to Lite pluiutifls to tako 
objection to the fiudiug of the court in favour of their uo- respond- 
ents which was not challenged by them. 

The Hon’ble Dr. Tej Bajuidur iSapru (with him Dr. & M, 
Suluiman), for the appellants, 

Mr. B. E. Q'Qonor (with him uushi (Jukul Bramd), for 
the respondents. 

PigqoTT, J.— This is a suit oa a mortgage of the] 17th of 
September, 1900. The executants of this deed were six persons. 
Jamil-ullah and Jalil-ullah, the two sons, and Musamniat Khatun 
Bibi, the surviving widow of one lihaiil-ullah deceased were the 
first three. The other three executants, Zebra Bibi, Muhammad 
Bhibli and Muhammad Makki, were member.-, of the same family, 
connected more or less distantly according to a pedigree which 
is to be found at page 2 of the printed record. The only point 
I desire to make about those three executants at present is 
that the pedigree does not show that they could have inherited 
any property from the deceased Khalil-ullah so as to be liable 
for payment of any portion of that gentleman’s debts, The suit 
as brought is against the executant Jamil-ullah in person and the 
heirs of the remaining five executants, all of whom are since 
deceased. The court below has found execution proved as against 
the four male executants and not proved as against the two ladies 
Khabun Bibi and Zohra Bibi. The mortgaged property specified 
in the deed in suit consists of shares in three villages and certain 
house property and a grove, but tbe present suit is for realization 
of the entire mortgage debt from an 8 anna share of the judg- 
ment-debtors in a single village, the name of which ia variously 
Written as Gowai or Gowaipur, and also from the dwelling-house 
and the grove, We have no information before us as to the 
respective shares of the various executants of the deed in the 
dwelling-house or in the grove; but as regards the pd&cipfd 
item involved in the plaintiffs claim, namely the share in village 
Gowaipur, an extract from the register of proprietary right® is 
printed at page tiOii. This shows that ia the village in question 
the six executants of the deed owned in tbe year 1900 an entire 
mahal of : 18 annas and that they owned the same in -certain 
specified shares, -“For our purposes it is sufficient to no% that 
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the shares of the two ladies came to 2/5 ths of the whole and the 
shares of the i male executants to !)/£ ths of the whole* The deed 
in suit purports to mortgage an 8 anna share out of the whole 
16 annas, the said mortgaged share 1 emg the property of all the 
executants, but withuut any further specification* Now the 
learned Subordinate Judge, while finding it not proved that the 
two ladies, Musammat Khatun Bibi and Zohra Bibi, had executed 
the deqd in suit, has nevertheless given a decree for the sale of an 
8 anna share, on the ground that the male executants of the deed 
in suit did own between tkemhnore than an 8 anna share out of 
the entire 16 annas, even after excluding the shares owned by the 
two ladies. 

* We have before Ub an appeal by those defendants against 
whom the buk was decreed, and a petition of cross- objections 
under order XLI, rule 22, oi the Code of Civil Procedure has 
been fikdby the plainutis. The appeal raises in the main three 
points. 

Firstly . — It is contended that execution of the deed in suit is 
not proved as against auy of the executants other than Jamil- 
ullah. 


Secondly .—It is contended that, even if execution be pioved 
against any or all of the other executants, there has been no 
valid registration of tire document as again -t any of the executants 
other than JamiL-ullah, 


Thirdly . — It is contended that, in any event, the decree should 
have been for the sale ot 8/5ths oi an 8 anna share and not an 
entire 8 anna share, 


The remaining pleas hi the memorandum of appeal are either 
summed up in the three contentions abovo slated or have not been 
seriously pressed. 

In the memorandum of cross- objections the plaintiffs contend 
'that execution was proved as against the two ladies, Khatun Bibi 
^ Wd Zoht&Bibi, and that efieeb should bo given to this contention, 
% fallowed, in fny decree which this Com t may pass, 
hk-tf X| #$ill be convenient to ’State at once- that this petition of 
" waB me ^ at by those defendants who 

itibi and Zohra Bibi by a pjea feat 
^entitled <tol feallenfie the^orde^of fee 
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court below dismissing the suit m against the rop^mtntives of 
these ladies by wav of a petit ton of eivm-obiec 1 ions. The point 
is that the representatives ih^ ire srr *rrd dong with 

the plaintiffs as respond nits to thi » vnrv d. T my were content 
to accept the decree of the o'uxrt !> low n 1 pus**d and hav* not 
themselves appealed against it Tt-nnowtnf f hi * contention 
reliance is placed upon a d'oiionof dus OviH hi K f1 ht, v. 
Marmi (1\ in which the prindnlo o rt ufonl r w i« 1 lil lown in 
broad terms. As a matter of *Vt the potion b^s p in^ Von 
reconsidered by this Court; in Al'W C v. Mnlmmwrtd 
Fasih (2)* 'We have been referred aho *o do^ismns other High 
Courts to be found in T. L. B„ 26 fW<* # Ilk I. L. B., 30 Gale., 
855; 16 Calcutta Weel^No** 612; T L. H f S7 Bom., fill : 
I. L U M 88 Madras, 705 U nnv he noVd s' <vv*e th it it was 
In any event open to th * pi as ** -non leni^ to the anneal, 

'to support the decree ^ th<» «mr* he 1 or, : * ~o ft 1 * *w tV.t doe^'e 
ordered the sa 1 © of a shir** o f s air^s, (ino;, a g.-nurd which had 
been decided against them by the trial euirb namely, upon f he 
allegation that the document in suit Md, <vm*rarx» to the finding 
of the court below, been dn 1 v o^eeukd. by Kbn f un Bib? and 
Zohra Bibi, Tt was impossible tb^^ore to elo^e Om jmii*h of 
the learned advocate for the re&ponloni 5 * cw to n f*w* to re- 
consider this question of V j\* two lubes. Asa 

matter of fact, under the pecnb’ar eir-aim-ieu^rs <,*’ tins ease, it 
seems clear that the plaintiffs could not ho hi; mod for acquiescing 
in the decree of the trial court so long ns that do*roo ensiled them 
to bring to |ale a full 8 annas share; 1 ut they h« d ground for 
re-asserting thmr original claim, ns soon as an appeal was filed 
on the plea that in any event only 8/hhs out of an 8 annas share 
should be ordered to be sold. Under the eirmim4,uw^ wo think 
it was within the competence and discretion of this Court to 
permit the petition of cross-objeclions to be hoard, even as against 
thosfe original defendants to the suit were arrayed as respon- 
dents to this appeal. Tf we had found the contentions urged 
in the p^titba. or ero^-ohieitbu to be well founds 1 -in 
fact, we should have been, prepiroi to give effect to them in our 
decision. 

(!) (1931) 1. 1,. R , ?3|4LI., 91 (2) (1930) I. h. B,, 38 AH., 95, 

* 


mm 


Umm& 
B mt 
v 

nm to 
Bkm. 



540 THE INDIAN I, AW REPORTS, [VOL. XL, 


1918 

MtTBEBHA 

PlBI 

Bam Nabain 
(Bahtj. 


It is as well to take up at once this question of the execution 
of the deed in suit by Khatun Bibi and Zohra Bibi. 

[His Lordship then discussed the evidence in the ease] 

I certainly do not feel prepared to reverse the finding at which 
the trial court has arrived on this point. I think therefore that 
this finding must stand and that the execution of this deed by 
Khatun Bibi and Zohra Bibi is not satisfactorily proved. It is 
not necessary, therefore, so far as these ladies are concerned, to 
go into the question whether there was a valid registration on 
their behalf. 


* 


* 


* 


There has therefore been sufficient proof of execution and of 
valid registration as against all the male executants. The only 
point on which the appeal must succeed is the third point. The 
reasons given by the learned Subordinate Judge for ordering the 
sale of an entire S annas share, after his finding against the 
validity of the execution of the mortgage deed by Khatun Bibi 
and Zohra Bibi, will not hear examination, 

* * * 


The result is that this appeal should succeed to this extent 
only, that the order for sale be not for the sale of an 8 annas share 
hut for the sale of 3/5ths out of the share of 8 annas claimed in the 
plaint; otherwise the appeal fails. The appellants will pay and 
receive costs in this Court, in proportion to failure and success, 
The cross-objections are dismissed, with co^ts. 

Walsh. J. — I agree in the older proposed. 

Appeal decreed 
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PEIYY COUNCIL 


PABBATI KUNWAR (Dbbotd A ire) 8. DEPOTY OOMMESSIONEK of 

KHEBF AND ANOTHBE (PLAINTIFFS), 

[Oa appeal from the Oourfe of the of Hovanue for the UaifcoJ Provinces 
of Agra and Oudh, at Lucknow ] 

Enhancement of reni~~ Aot Ho. XXII of 188 3 fOilh Beni Ait), sechm 3 (10) 
and chapter VII A~~Lea$e by taluqdai for collection of rents of a mama to 
thekadar^ Amendment of Act by United Provinces Act Ho IF of 1901 (Oudh 
Befit Aot (1886) Amendment Act) 

Since the addition to the Oudh Bent Act (XXII of 1881) by the amending 
Act (Oudh Bent Aot (1886) (Amendment Act, 1801) of Chapter 7HA, which 
deals (inter alia) with the enhancement of the lent of land held at a favourable 
rent, and contains sections 107 A to 107JBC, the specific enaotmants of chapter 
VILA aie not limited m their application by section % sub-section (10), which 
must be regarded as a mere glossary defining the teirns (i tenant ” and 
* r thekadar ” as those terms are employed in Aot XXII of 1888 as it stood 
when it was passed* 

Meld, therefore, where the defendant (appellant) was a thekadar or 
person to whom the collection of the rents of a mauaa belonging to a taluqa 
had been leased in 1891 by the then taluqdar at a <f favourable uio of xmtf* 
the rent was liable to enhancement undei chapter 711 A of Aot XXII of 1888 
m accordance with the provisions, and oa the conditions of that chapter 
suitable to the circumstances of the case. 

Appeal 42 of 1911 from a judgment and decree (2nd April, 
1915) of the Board of Revenue for the United Provinces of 
Agra and Oudh, which reversed a decree (7th October, 1914) of 
the Court of the Commissioner of Luclcnow, and restored a 
judgment and decree (4th June, 1914) of the Court of the Deputy 
Commissioner of Sifcapur. 

The question for determination on this appeal was whether 
or not the rent payable by the appellant for the village of 
Bandhia Kalan, which is included in the taluqdari estate of 
Majbgain and Shahpur, is liable to enhancement under the 
provisions of the Oudh Rent Act (XXII of 1886) as amended by 
the Oudh Rent Act (1886) Amendment Act (IY of 3901), 

Toe taluqdar under the Oudh Estates Act (I of 1809) was 
Raji Milap Singh, who, on the 13fch of November, 1882, devised 
the taluqa to his wife, Rani Dhan Kunwar, and died shortly after-, 
wards. The Rani obtained possession of the taluqa under Ms 

* Present Viscount Haldane, Lord Dunedin, Lord Sumnbb, Bit lom 
llpc e, [and Mr, Am tsti Am. 
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will, and on the 23rd of February, 1891 executed a lease of 
the village of Bandhia Kalan to provide maintenance for her 
danghter (the appellant), and her grandson (the daughter’s son), 
of which lease the following were the material portions : — 

<t Maim Bandhia Kalan, pargana and tahsil Highasan, ^Tladlnsfe 9 Ho 
owned and possessed by me, the executing the icvonue of which, along with 
that of the entire ‘ taluqV is paid to Goveramml, is loused to you from 
1297 Fasiiap to tho tarm of your life and that of yout dear son, at a f jama * 
of Bs. 584 per annum. You should take possession of the said m&um from 
1297 Fasli as a lessee for life and bring into your own use all sorts off receipts, 
which include ‘ maP and 4 siwai ’ and pay to m3 Bs. 584 annual lease money, 
instalment by instalment, year by year, without objection, and all sorts o! 
profits will belong to you and your dear son during your respective lives and 
after you and your dear son the lease o! the mausa will end and it will, a£ 
before, revert to the possession of the holder of the * ilaku. * (estate). During 
your life and that of yoar dear son neither I nor any heir or representative 
of mine will have power to set aside the lease. If you do not pay the * jama * 
reserved by the lease at the proper time, it will he duly recovered from yon 
without interest by means of a suit in court. s> 

This document appears to have been executed with the 
consent of Raj Dalipat Singh, the then sole reversionary heir. 
Rani Dhan Kunwar died in 1891, and on her death litigation 
commenced between the appellant and the respondents as to the 
succession, which terminated in 1909 by the decision of the 
Privy Council in Parbati Kunwar v* Ohandarpal Kunwar (X), 
it being held by their Lordships that the appellant was excluded 
by custom, and the respondents’ title to the taluqa was affiirned. 
The estate of Raj Mangal Singh, one of the respondents, whs 
under the management of the Couit of Wards and he was 
represented by the Deputy Commissioner of Kheri. The other 
respondent was Raj Raghubar Smgh. 

The suit was instituted in the Court of tho Deputy Commis- 
sioner of Kheri against the appellant ; anl was transferred to 
the Court of the Deputy Commissioner of Sitapur, 

The plaint alleged tho execution by Rani Dhan Kunwar of 
the lease, dated the 23rd of February, 1891, and that the appellant 
held at a “ favourable rent ” It prayed for possession of the 
entire village, i.e., 20 biswas of mauza Bandhia Kalan, by 
“ maaft,” or if for some reason the entire 
? ot * be reSutIied ’ the rent might be assessed 

» M,f! ti* 'M&W X L.T^Sl AU , 457 : L.R„ 36 I. A„ 136. 



VOL. XL,] ALLAHABAD SERIES, S48 

at a proper amount unler section 10? G of Aofc XXXI of 

1886. 

The defence appears from the issue 5 !, which wore as follows 

“(1) Does the defendant hold the land under an nnevpirod 
lease by which the plaintiffs are h ran 1 ? (2) Can the plaintiffs 

sue for enhancement under section 107 G ? (31 What Isa fair 
rate of rent ? (4) Was the grant mvle at a favourable rate of 
rent ?” 

The Deputy Oommissionor held that the leasi was grantal 
at a favourable rate of rent ; that the defendant had not shown 
that the plaintiffs were in any way precluded by the terms of the 
lease from taking advantage of the provisions of chapter VII A 
of the Rent Act ; that the whole village was not liable to 
resumption ; that the rent was liable to be enhanced ; and that 
a proper rent was Rs. 2,000 per annum. A decree was made 
in accordance with that judgment. 

Against that decree the defendant appealed to the Court of 
the Commissioner of Lucknow, which allowed the appeal and 
dismissed the suit. The Commissioner said • 

" There is no doubt tint the rent is a favourable rent, This has been 
demonstrate d by the Deputy Oommissionor, At the same time the appellant 
holds the village in suit under a definite lease and for a definite time which will 
come to an end, Rbe cannot, therefore, bo expelled from it by resumption 
(section 107 G), and under these circumstances T cannot see how her rent can 
be enhanced under any sects! m of Obapter VII A. She has Isoon paying It 
under a definite agreement which holds good for a definite time and Is still 
operative. To declare her an ordinary tenant of land which Is already hold by 
numbers of ordinary ten < * seems to mo impossible Yafc her rent can 
only be enhanced under section 1(37 Hdor 107 H of chapter VII A, This being 
impossible, I would have dismissed the suit aHog«$hor.” 

From the decree of the Oommissionor the plaintiffs appealed 
to the Board of Revenue (Mr. J. M, Homs, O.SX, Senior 
Member, and Mr. J. S. Oampbim, O.S.I , Junior Member) who 
reversed the decree of the Commissioner, an] restored that of 
the Deputy Commissioner of Sitapur. 

On this appeal— 

De Gfrwyther, 2u0,, and Amuni Jaehson, for the appellant 
contended that the rent payable by the appellant under the 
lease, dated the 23rd of February, 1891, was not liable to enhance* 
mant under the provisions offthe Oulh Rent Act, XXII of 1856* 
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or under toy other provisions of the law t the appellant, it was 
submitted, did not hold at a u favourable rate ” of rent within 
the meaning of chapter VTX A of the Act, which was added to 
it by the United Provinces Act IV of 1901, and was not a person 
to whom the provisions of that chapter were applicable. Chapter 
VII A only applied to “ grants v of land, not to thekadars 
The document of the 23rd of February, 1891, was not a grant ; it 
gave no immediate right of occupation to the appellant who was a 
thekadar ; and the effect of section 8, sub-section (10), was not to 
make her a tenant for the purposes of chapter VII A, which did 
not apply to thekadars. 

Sir S Erie Richards, E.O , and 0 . O'Gorman for the respon- 
dents contended that the case was coveied by chapter VII A 
of the Oudh Rent Act, 1886, and the rent was liable to enhance- 
ment ; and all the courts below had found that the land was held 
at a u favourable rate of rent 5 * Under the provisions of sections 
10*7 A and 107 B the liability to enhancement of rent exists 
as to all lands in Oudh held at a favourable rent,” subject to 
exceptions none of which apply to the present ease * and the 
interest of the appellant was u land within the meaning oF the 
Act. The appellant was not strictly speaking a thekadar ; but 
however that may be, thekadars were not excluded from the 
operation of chapter VII ? A. The rights of the proprietor under 
chapter VII A were not affected by section sub section (tO), 
of the Act of 1888 There was no hardship caused by the 
liability to enhancement. There was, under Act XVII of 1876, 
a liability to resumption ; see section 52, In certain specific 
cases liability to resumption was taken away by Aot IV of 1901, 
and the liability to enhancement of rent was substituted for it. 
The amount of the enhancement decreed in the case was a reason- 
able' one. 


De Oruyther, E.O,, in reply The particular circumstances 
of the present case have never been provided for in the 
legislation that has been enacted in the matter. 

Ict7i April. 1918 The judgment of their Lordships was 
deliveredjjy Sir John Edge 

'3 is i s an appeal from a decree, dated the 2nd of April, 1915, 
t^ c *;$°ard ,of ^venup for the United Provinces of Agra 
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and Oudh, which set abide a decree, dated the 7 Lh of October, 
1914, of the Court of the Commissioner of Lu ‘know, an 1 u 4med 
a decree or older, dated the 4th of June, 1914, uf the Coma of 
the Deputy Commissioner of Sit ipur. 

The suit in which this appeal has been brought i\a& insti- 
tuted in a Court of Revenue, wiu*h alone had jurisdiction to 
entertain the suit, a Civil Court hiving no jurisdiction in the 
matter. In tbo suit the plaintiffs claiimd a decree lor the 
possession of the entixe village mauza Bandhia Kalan, sif uato 
in pargana Nighasan, in the district of Kheri, by resumption 
of the Muafi, and in the alternative that the rent might be 
fixed at a proper amount under section 1Q7G oi Act XXII of 
1886 (the Qudh Rent Act, 1886), and other reliefs which need 
not be referred to. The Deputy Commissioner of Sitapur, 
before whom the suit came for trial, did not grant a decree for 
resumption, but having found that the lent was liable to he 
enhanced under section 1070 of Act XXII of 1886, by his 
decree declared that the defendant was a tenant of the nuuza 
without any right of occupancy, and determined the rent to bo 
payable at 2,000 rupees per annum* The only question to be 
considered in this appeal is whether the rent at whiali the 
mauza was held by the defendant of the plaintiffs at the dite of 
suit was or was not liable to be enhanced, and that question 
depends upon the nature of the lease under which the mauza 
was held by the defendant. 

Mauza Bandhia Kalan is part of the taluqdari estate of 
Majhgain. On the 18th of November, 1882, Raji Milap Singh* in 
whom was then vested that estate, by his will devised mauza 
Bandhia Kalan to his wife Rani Dhan Kunwar, who on his 
death obtained possession of the maim Thereafter Rani 
Dhan Kunwar, in order to provide maintenance for her daughter, 
who is the defendant in this suit and the appellant in this 
appeal, and maintenance for that daughter’s sort, executed on 
tbp 23rd of February, 1891, the following lease 

<* Lease in favour of Ghhoti Bella, Farh&M, who h married at fifdaaa- 
pur, and also m favour of the grandson, &£., the dear son of the said daughter 
granted by Ban! Dhan Kunw&r, * taiuqd^r * of Majhgain and Bhur, pargana 
Hxgh&san* 

*« Mausa Bandhia Kalan, pargana and tah&ii Nighasan, 

EO. 61 , owaol md possessed by me, the exec at vat, the revenue of which* 


im 

Pa iwau 
Kukvvae 

V# 

x*i>un Com 
um&iomn 
of Knmi 
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along with that of the (entire 4 taluqa, 1 is paid to Government, is leased 
to you from 1297 Fasli up to the tam of your life and that o! your dear son, 
at a ‘jama* of 584 rupees per annum. You should take possession of the 
said mauza from 1297 Fash as a lessee tor life and bring into your own use all 
sorts of receipts, which include e mal * and * siwai, * and pay to mo 584 rupees 
annual lease money, instalment by instalment, year by yeai, without objection, 
and all sorts of profits will belong to you and your dear son during your respec- 
tive lives and after you and your dear son the lease of the mauza will 
end and it will, as before, revert to the possession of the holder of th© 

# llaka * (estate). During youi life and that of youi dear son neither I nor 
any heir or representative of mine will have power to set aside the lease. 
If you do not pay w the 1 puna ' reserved by the lease at tho proper 
time, it will be duly recovered fiom you without mtciest by means of a 
suit in court. You should, during the period of your lease, fully carry 
out all ordeis issued by the authorities in respect of the village, so that 
no stigma of disobedience of orders might attach to you or to the'taluka* 
(estate). You should keep the tonantiy satisfied m c\eiy way, so 
that the population of the village might mciea#e and the villigo might not 
become desolate. Under proper circumstances you are also authorized to eject 
tenants, so that yon might eject them after issuing notice of ejectment. You 
Should, howevoi, see that they are not oppressed. You aie authorized to 
enhance or roauce the rent of tho tenants go far as it is just. You should 
©arry on all ,the afiaus of the .village just as they have been hitherto 
conducted. 

<f These few presents have, theiefore, been ©pouted by way cf a lease to 
stand as ovidenoe, 

41 Boundaries of mauza Bandhia lialaa 
4i Mast *— Bandhia Khurd.j 
** West *— -Hamlet of Gangaband, 
itor^i.-~Qudh forest# 

•* South*— Gangaband. 

& ‘nnfo# TPa>\*vioy it 1 QCIt 
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enhanced must ho land hold rout IV* o * j r at a fuv*#nr»t.*n* * to ># * 
rent* By suction 1071* of the A»*t. it is* in ruled that i 

“For tho purpose a of tUW HmpWr U0u\A r VV. A| \ d Nat d 

a favourable r&fco of rent means a gran? of lau4 it a int t a * Ut m th i a n ' 
gate of the revenue and loc%l rate- pay ibP titer nd 

All three Courts in India have f mad f h it tU 4 ** n* »** 
rupees, which was mad>‘ payable by \L * loa-o ol tb** ’ddtd of IM*« 
ruary, 1891, was a favourable rate of rent within du* ine.mn** *4 
chapter VII A, But it has been rmamiled on b» ha t m fie 
appellant that chapter VII A iWs m*f apply to pvr^*tt» luMm** 
land as thekadars. That c«»nt uiti m i* bawd on <r ‘"ion *1, e 
(10), of the Act, according to which a— 


<r tenant means any person, not h lug an uoLr*pn$n tor, wlu i* 1 &M> 
to pay rout } and in the following pui tious of this, Act, nasm.!y ? « et> is 10,. 1 4, 
IS, 17, 18, 29, 58, 51, 35, »ub*suoliozui (!) and iity 5'b &*, i0, dl, fa* 204, 
and 138 , but in no others, the exp return * tenant * &haU «»j L 1 % U :tt Is! » 
fchekadar or person to whom the eoli otion oC r<. at i in i Mila ; , ■*? p vt* u - & 
village, has b^en leaajd by the imdlor l.*’ 


Sections (10) which cout*iiu& thu definition \vu* pm of 
Act XXII of 1886 as it was passed in !8S6, Chip ut VII A* 
which deals with the resumption an 1 the unhstneumeni ul thu *e»l 
of land held rent free or at u fivuu ruble rate of leaf and nmitdiH 
section 107A to &C“feion 107K was added to Act* XXII of ISMi m 


5 ** « 


Fife 31 A** f 

K* to* 

9 

%w% f t? 1. 1* 
>*MS **** 
<**’ }• HI *Jf 


1901 by an amending Art, U. P, Art IV of 11*01 . .ml i-md-v?,'?* mly 
the specific enactments of chapter VI i A arc n»i hmind i« 
their application by section 3 (10), which must he regarded m a 
mere glossary defining the terms “ tenant " and ” thekadbvr ” m 
those terms are employed ia the Act XXII of 1380 «a it stood la 
1886 whoa it was passed. 

The object of enacting Chapter VII A which tho Govern* 
meat of India had ia view obviously was the protection of the 
Government revenue assessed upon agricultural lauds, and m far 
as possible to maintain proprietors r*f lands ia & position to 
enable them bo pay the Government revenue and the loot! nto 
assessed upon their lands and thus to avoid losing their land, % 
making default in payment of the revenue due lo tie St®*#, 
In some parts of India, in Oudh for instance, many proprietors 
of lands were in the habit of acting improvidoatly in mafcfog 
grants of lands, by lease or otherwise, rent free or at Mit 
■ Ithicb did not enable thorn to pay the public revenue u mA tegnt 
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rates assessed upon their lands. As early as 1793 the Governor 
General in Council passed Regulation XIX of 1793, with a 
similar object of protecting the Government revenue derivable 
from lands. In section 1 of that Regulation it is stated : — * ( By 
the ancient law of the country, the ruling power is entitled to a 
certain proportion of the produce of every bigha of land (demand- 
able in money or kind, according to local custom) unless it 
transfers its right thereto for a term or in perpetuity, or limits 
the public demand upon the whole of the lands belonging to an 
individual, leaving him to appropriate to his own use the differ* 
ence between the value of such proportion of the produce and 
the sum payable to the public, whilst he continues to discharge 
the latter. As a necessary consequence of this law, if a zamindar 
made a grant of any part of his lands to be held exempt from 
payment of revenue, it was considered void from being an aliena- 
tion of the dues of Government without its sanction. Had the 
validity of such grants been admitted, it is obvious that the 
revenue of Government would have been liable to gradual dimi- 
nution, The Regulation was applied to Ouclh after the 
annexation of that province. 

By section 52 of Act X 711 of 1876 (the Oudh Land Revenue 
Act, 1876), it was enacted:— 

“52, All grants (whether m writing or otherwise) by proprietors, or the 
persons whom they represent, of land to ha held exempt from the payment of 
rent or at a favourable rata of rent, are hereby declared to be liable to resump- 
tion, unless such grants have been sanctioned or confirmed by the Governor 
General m Council or the Chief Commissioner. 

“Provided that, if such grants are held under a written instrument 
(whether executed before or after the passing of this Act) by which the grant 
expressly agrees that the grant shall not be resumed, they shall be held valid 
against him (but not as against his repiesentatives after his death) during the 
continuance of the settlement of the diet not m which the land is situate 
whioh was current at the date of the grant?,** 

Section 52 was subject to the procedure and exemptions 
contained in sections 53, 54, and 55 oLthat Act ; 

? ^ Section 52 of Act XVII of 1876 was wide enough to apply to 
grants to thekadara of laud in Oudh exempt from the payment of 
rent or hold at a favourable rate of rent, and it authorized the 
r0sutnption of such grants when they had not been sanctioned or 
ohfirmed’ by the Governoi^General in Council or the Chief 
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Commissioner of Oudh, Sections 52, 53, 54 and 55 of Act XVII 
of 1876 continued in force until Act IV of 1001 was passed. By 
section 107E, which by Act IV of 1901 was added to Act XXII 
of 1886 it was enacted as follows : — 

“ 107JB3, Land hold rant froo or at a favourable lato shall be liable to 
resumption, only when by tho terms of the giant oi by local custom it is 
held 

,f (a) At the pleasure of the gi antoi ; 

(b) For the performance of specific service, religious or secular, whioh 
the proprietor no longer requires ; 

u (o) Conditionally or for a term, and the conditions are broken or the 
term expires * 9 

That section limited the land which might otherwise have been 
resumed if section 52 of Act XVII of 1876 had remained in force, 
and in that respect was more favourable to the grantees of such 
lands than section 52 o£ Act XVII of 1876 had been. 
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By section 107A, which was one of the sections which were 
added to Act XXII of 1886, the proprietor of a mahal or part of 
a mahal was, amongst other rights of suit, given a right to sue 
to enhance the rent of any land held at a favourable rate of rent, 
whether so held by grant in writing or otherwise. And by 
section 107B all land in Oudh held at a favourable rate of rent 
was made liable to enhancement of rent unless the holder esta- 
blishes certain specified facts, which have not been established in 
this case. That section is subject to the following proviso ; 
“ Provided that no land held under a written instrument, whether 
executed before or after the 1st day of January, 1902, by which 
the grantor expressly agrees that the grant shall not be resumed, 
shall be liable to resumption or assessment or enhancement of 
rent until the grantor dies, or the term of the current settlement 
of the local area in which the grant is situated expires, whichever 
event first occurs.” In the present case not only did the grantor 
of the lease die before suit, but the term of the settlement 
current at the date of the lease, of the local area in which mauza 
Bandhia Kalan is situate expired before the suit was brought, 

By section 107G, which is one of the sections which in 1001 
were added to Act XXII of 1886, it is enacted »3 follows 

“107Q- (1). Land not liable to resumption under seotion 1Q7E and to 
which fee provisions of seotion 1Q7H do not apply shall be liable to assessment 
: enhancement of rent as the ease may be. 
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te (2); When a grant bold rent free or at a favourable rate is found 
to be liable to have rent assessed or enhanced thereon, the grantee f>hall be 
deemed to be a tenant without a right of occupancy under ^cations 3 » and 3? 
of this Act, and the rent shall be determined at such rate as the Court may 
consider fair and equitable, having regard to the rents paid for laud of similar 
quality and with similar advantages in the neighbourhood* 

“(3), $ho period of seven years for which ha (the grantee) shall be 
entitled to retain the holding shall begin from the first day of July next 
following the date of the institution of the suit. n 

Mauza Bandhia Kalau was not liable to resumption under 
section 107 E, as the term for which the lease was granted has 
not expired, and it is not proved that any condition contained in 
the lease has been broken. The provisions of section 107 H do 
not apply in this case, and consequently section 107G does apply, 
as the lease of the 23rd of February, 1891, was a grant of land at a 
favourable rate of rent, and mauza Bandhia Kalan was land hold 
by the defendant at a favourable rate of rent within the meaning 
of chapter VII A of Act XXII of 1886. The decree of the Board 
of Revenue which set aside the decree of the Commissioner of 
Lucknow and restored the decree or order of the Deputy Commis- 
sioner of Sitapur enhancing the rent to 2,000 rupees per aanum 
was right* 

Their Lordships will humbly advise His Majesty that the 
decree of the Board of Revenue should be affirmed, and that this 
appeal should be dismissed with costs* 

Appeal dismissed, 

Solicitors for the appellant : T. L . Wilson, & Go , 

Solicitor for the respondents ; Solicitor, India Office , 
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Before Sir Henry Ilkhirdt, KnvjTd, die] Justice, and Justice Si, Pramada 

Gna an 

MUHAMMAD ILOTAI HUSAIN <DrcnKi. OTB ), ALIM-UN-NISSA 

AMD UTUEKS (J DDLMEj8T*DEBl'ul\S) # 

Civil Procedure Code (lUOS), order XXXI V, , »/« G~ Abdication for decree oner 
agatnU the mot tgiigor^LimtialWii^dct Mo. IX of pth t a*w* 

Act), ecncdulo X, ai Ucle l,l. ^ {Indlan ^Mion 

An a^ljuiUou lor a ifouco undor the provisions of oidoi \y\iv r 
oi tho Code ol (Mil 1 'ioo.uuuj is not, urn application for the elocution of th« 
original dcoieu for bale, hut is an application m the original suit for a now 
decree. Such an application is governed as to limitation by article iSi of 
schedule 1 to Inc Indian Limitation Act, ISOS, and must ho made within 
tlirce yearb Bom the dale \>hon the right to apply actruud Pit • r r 
Bishohar Dayal { X) refeued to. ™ ^ BthanLai ^ 

iiiBi lasts o 1 this case were as tollows ; 

vonf" d r^ 1W “!* ° n a mort ^° was passed in February. 
1906, the mortgaged property consisting uf two villages. The 

mortgagee became entitled to the equity of redemption in one 
ol the villages, with the result that the two interests, that is 
the interest ol the mortgagee and the interest of the mortgagor’ 
vested in one person. The mortgage, theiefore, became 
discharged to the extent oltho_. value ol the property acquired 

by the mortgagee. In the >ear 1911 the other village was put 
up to sale ana puichased by the decree-holder. The sale pro- 
ceeds being msulhcicnt to satisly the decice, the decree-holder in 
1913, made an application lor a pcisonai decree under order 
XXXI V , xule 6, ol the Code ol Civil Procedure, but this proved 
infiuctuous, in 1915, the present application was made, but 
was dismissed as tarred by limitation. The decree-holder 
appealed to the District Judge, but his appeal was dis miss ed^and 
the eider of the Subordinate Judge confirmed. The decree* 
holder thereupon appealed.to the High Court, 

Maulvi Iqbal Ahmad and Maulvi Mukhtar Ahmad, for the 
appellant. 

— . . ... if 

v # Second Appeal No, 296 of 1917, from a decree of W. Wright* 

District Judge of Budaun, dated the 22nd of September, 1916, confirming** 
decree ol Kslurcd GopaJ Banerp, Subordinate Judge of Budaun, dated the 
29th of January, 1916, 
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(1) £193$) 9 A, L. J.»569, 
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Mr. 8. A. Haidar, and Mr. Muhammad Yusuf, for the 
- respondent. 

Richards, 0. J.,<md Banbrji, J. This appeal arises out 
of an application under order XXXIV, rule 6. This rule applies 
to cases in which after the mortgaged property has been sold 
the mortgagee comes to court and asks for a personal decree 
for the balance left due, The rule provides that “ where the 
net proceeds of any such sale are found to be insufficient to pay 
the amount due to the plaintiff, if the balance is legally recover- 
able from the defendant otherwise than out of the property sold 
the court may pass a decree for such amount. In the present 
case the original mortgage decree was obtained in February, 
1906, the mortgage property consisted of two villages. In the 
events which happened the mortgagee became entitled to the 
equity of redemption of one of the villages, the result being that 
the two interests, that is, the interest of the mortgagee and the 
interest of the mortgagor, vested in one person. This operated 
to discharge the mortgage to the extent of the value of the 
property acquired by the mortgagee. In the year 1911 the other 
village was pub up to sale and purchased by the decree-holder 
Accordingly, the mortgaged property and all rights in respect of 
it were exhausted in the year 1911, and it was on this basis that 
the application for a personal decree was made. The application 
was made in the year 1915, but there was another application for 
a similar decree in the meantime (1913). If the present applies 
tion can be regarded as an application for execution of the 
original mortgage decree, then perhaps the application which was 
made m 1913 would save limitation. If on the other hand the 
present application is not an application for execution of the 
onginal mortgage decree but is an application for a fresh decree 
then the application should have been made within three years 
from the time when the right to make such application accrued 
and the article which governs the application is article 181 of the 
W. ta Aet. We find it impossible to Md that a» 

Us®, for a decree under the provisions of order XXXIV rule 6 

I8 fc r h rr tl0a 0f „Moh 

of certain property. We think that it is 
8ait for a lw decre6 ' it 
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cannot be regarded as an [application in execution. In a some- 
what similar ease — Bihari Lai v Bislmhar Dayal (1)— -Mr, 
Justice Chamber seems to have expressed the view that article 
Ibl governs an application for a decree under order XXXIV, 
rule 6. In this view the order of the court below dismissing L thc 
application [was correct, although the reasons for the court's 
decision may be open to question. We dismiss the appeal with 
costs. 

Appeal dismissed. 


Be ore 8b Eefvy Richard}, Knight Chief Justice, 'and\Jasttce 8b Pramada 

Charan Banerji, 

MUHAMMAD ILTIFAT HUSAIN (Decbbb-hoimb) v, ALIM-UN-NISSA 

BIBI AHDOTEBBS ( JUDaMEHT-DEBTOEB) .* 

Civil Procedure Code fl90S J, o -del XXXIV, rule 6—Ordei i ejecting application 
for a decree over against the mortgagor — Appeal~Court-fee — “ Deo-ee ” 

An order on an application for a decree under order XXXIV, rule 6, of 
the Code of Civil Procedure is a " decree ” as that term is defined m the Code. 
An appeal, therefore, from such an order must hear an ad valo em court fee 
stamp, and not merely a stamp of Rs 2. 

In the above appeal the appellant paid Rs. 2 as court fee 
on his memorandum appeal filed in the High Court having 
described it as an execution second appeal » The following 
report was thereupon made by the Stamp Reporter : — 

“ This is an appeal against the decree of the courts below 
refusing to grant the decree- holder appellant’s application for a 
personal deeree under order XXXIY, rule 6, of the Code of 
Civil Procedure, on the ground that it was time-barred. On the 
authority of the rulmg of this Court to be found in Tajammul 
Husain, Khan v. Muhammad Husain Khan (2) an ad valorem 
court fee must’be paid both in the lower appellate court and in this 
Court on the value of the relief sought Accordingly a court 
fee of Rs, 295 must be paid in each court on Rs. 5,456, the value 
of the appeal in each court. A court fee of as, 8 having been 
paid in the lower appellate court and of Rs, 2 in this Court, 
there is therefore a deficiency of t Rs. 295x 2=Rs. 590, minus 
Rs. 2 8-0=Rs. 587-8-0.” 

* Stamp Reference m S. A iNo. 296;of 1917. 

(1) (1912) 9 A L. J,, 669 
(S) (1913) 14 A. L. J., 828, 
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Objection having been taken to the above report the question 
was referred to the Taxing Officer, who ordered the matter to be 
laid before the Bench hearing the appeal. 

The following order was thereupon passed. 

Richards, 0. J.,aud Banerti J : —A report has been submitted 
by the office that the appellant was liable for additional court 
fees in the lower appellate court calculated upon the value of the 
subject matter of the apperl. The application was for a decree 
under order XXXIV, rule 6, made in the original mortgage suit. 
The application, of course, could be made on an 8 anna stamp, 
but the question is what should the fee be which either side 
would have to pay if they were dissatisfied with the ruling of the 
court to which the application was made. In the present case 
the court made an order dismissing the application for a decree 
under order XXXIV, rule 6. In the case of Tajammul Husain 
Khan v. Muhammad Husain Khan (1) Mr. Justice Tudball 
held that the defendant against whom a decree under order 
XXXIV, rule 6, had been made was obliged to pay an ad valorem 
court fee on the decree which had been made against him. The 
learned Judge was of opinion that the decision appealed against 
was clearly a “ decree” within the meaning of the Code of Civil 
Procedure. We think that the view taken by Mr, Justice 
Todball was correct. The only difference between that ease and 
the present is that the court of first instance instead of granting 
a decree under order XXXIV, rule 6, refused to make such 
decree. We think that an order refusing to make a decree 
under order XXXIV, rule 6, must bo reg irded as a “ decree ” 
within the meaning of the definition of that term in the Code of 
Civil Procedure. We think that the report of the office as to tho 
liability of the appellant for paymont of ad valorem, court fees 
in the first appeal was correct and that the amount must’be paid 
by the appellant. 

Order accordingly. 

(1)|(1918) 141A.IL. J., 838. 
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Before Sir Em -y Rieha'-di, Knight, Ghief Jut tide, (tni Justine Sir Pmmada 

Oharan Banerji, ISIS 

S 17 RAJ BEAN (DarasDAOT) v. HASHMT BEG-AM and others _ j$p l < 10 - 

(Plmhotm) akt> MUHAMMAD TAWAICKUL HU SATE 
im auothuu (Depbkdahtb), # 

Ad Wo. TXnf mn Chilian Conbad Ad ) , sedion IQ—Sah -Spmfie&mm left 
with vendees fo v payment to morigagm of property other than the 
$nbj$6t of the sah—Tntemt paid by p'l 'ohawrs in addition to spmified 
$um~*»&ratuitou& payment, 

On tBo sale of certain immovable prop^rfcy of large value it was agreed 
between the parties chat a specified portion of the purchase money should, In- 
stead of Being paid to the vendors directly, be paid on their behalf to a certain 
mortgagee wbo bold a mortgage over property of the vendors other than the 
subject of the sale. Owing to a delay in the registration of the sale-deed, which 
was caused by the action of the vendors, the purchasers did not immediately 
pay the stipulated sum to the mortgages, aud when they did come to tender 
it, the mortgagee refused to accept it ’upon the ground that by that time a 
further sum had fallen due as interest. The purchasers thereupon paid the 
further amount claimed. Subsequently the vendors sued the purchasers for 
the balance of the purohase money remaining unpaid and the purchasers 
claimed to set off against the unpaid purohase mousy the sum which they 
had paid as interest, as above described. 

Weld that the purchasers were not entitled to the set-off claimed, 
as the payment of interest was in excess of the sum stipulated to be paid 
to the mortgagee and was la the circumstances a purely gratuitous pay* 
meut. 

Out of the amount of consideration for a sale the vendors left 
with the vendee a sum of Rs. 8,150 for payment to a certain 
person in respect of a mortgage h&ld by Mm over certain property 
of the vendors which was other than the property comprised 
in the sale. After the sale the vendors threw some difficulties 
in the way of registering the sale-deed. Eventually when the 
sale-deed was registered the vendee offered the Rs. 8,150 to the 
mortgagee, who refused to take It, on the ground that the money 
was insufficient, as a further sum of Rs. 749 odd had accrued 
due by way of interest in the meantime. Itwas alleged by the 
vendee that he pail the mortgagee this further sum of Rs# 749 
as well. „ The vendors sued the vendee for recovery of an 
unpaid portion of the purchase money, and the vendee claimed 

# Second Appead No. 299 of 1916, from a decree of E. 0. Allen, District 
Judge of Hrcadabad, dated the lQfeh of September, 1915, confirming a decree * 
of Bam Ohaudra Saksena, Additional Subordinate Judge of bjoradabad# dated 
the 29th Of April, 1915. 
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credit for this sum of Rs. 749. Both the courts below refused to 
allow the set-off claimed. The defendant vendee appealed to the 
High Court. 

Pandit Kailas Kath Katju (for the Hon’ble Dr. Tej Bahadur 
Sapru), for the appellant : — 

The appellant is entitled to be re-imbursed for having paid 
the amount m question. Section 70 of the Contract Act applios 
to the case. The payment was not made gratuitously, and the 
plaintiffs have benefited by it. In the circumstances of the case, 
the payment must be deemed to have been made “lawfully" 
within the meaning of section 70, The meaning of that expression 
has been explained in the case of Ghedi Lai v, Bhagwan Da s (1), 
It was at the express request of the vendors that the vendee was 
to pay, and did pay, the mortgagee the sum ofRs, 8,150, which was 
calculated to discharge in full the amount then due on the mort- 
gage. There can be no question that the payment of Rs 8,150 was 
a “ lawful " payment. The further sum of Rs. 749 was a natural and 
necessary addition to the original amount, brought about by the 
accumulation of interest during the period of delay m making 
the payment. Had this delay been the fault of the appellant, the 
case might be different ; but the plaintiffs, and not the appellant, 
were to blame for the delay. The payment of the additional 
sum of Rs. 749 by the appellant was a direct and natural corol- 
lary to his obligation to pay the Rs. 8,150, If the sale-deed had 
not directed the vendee to pay any sum to the creditor, and the 
vendee had of his own accord paid him, no doubt, that would 
have been a clearly gratuitous payment. Hero, it is submitted, 
the payments of the two amounts are correlated, and they stand 
on the same footing, The vendors’ direction to pay the sum of 
Rs. 8,150 justified by implication the reasonable mfeience that 
for. the payment of the further necessary sum the vendee was 
entitled to look for compensation to the vendors, for whose 
benefit. the payment was made. The intention of the parties 
Obviously was that the mortgage was to be fully paid off, 

Th'o plaintiffs are seeking relief from the court, and they 
muat do equity : see observations in the case of Ram Tuhul 
flwtgsLy. Biawwar Lall Sahoo ( 2 ) 

, 1 (1) (1888) I. L. B„ 11 All., 284 (243), (2) (1875) L. R., 81. A., 181 
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Dr. 8, 11. Sulaiman, for tho respondents, was called upon 
only on the question of costs, 

Richards, 0. J., and Banerji, J, Tho point winch arises in 
this appeal is as follows. Coi lam immovable property w as sold 
for a considerable sum of money. In the sale-deed the consideia- 
t ion is stated to have 1 een lecuived in a certain way (as per 
details at the foot of the deed). Accoiding to this detail tho 
vendee was to retain a sum of Rs. 8,150 for payment to a certain 
creditor of the vendors who had a mortgage upon other property 
belonging tc tho -vendois, and, which was no part of the property 
sold to tho vendee. Some delay seems to have taken place in the 
xegistration of the deed and, as a consequence, the vendee alleges 
that he did not pay the Rs. 8,150. Eventually, when he succeed- 
ed in getting the sale-deed registered, he went to the creditor 
and offered him the Rs 8,150, which the creditor refused to 
receive because further interest had in the meantime accrued, 
amounting to the sum of Rs. 749 or thereabouts. The present 
suit was instiuuted by the plaintiffs to recover a portion of the 
purchase-money which they alleged had not been paid. The de- 
fendant admitted that a portion of the purchase- money had not been 
paid, but he claimed credit as against the amount that remained 
unpaid for the sum of Rs. 749 interest, which he alleged he had 
paid the creditor of the vendors. Both the courts below held 
that, assuming that the defendant had paid the ci editor the extra 
sum of Rs. 749 for the interest which had acciued, he could not 
plead this as a set-off against the plaintiff’s claim for the unpaid 
purchase-monoy, upon the ground that there was no obligation on 
the vendee to pay any money to the creditor except the Rs. 8,150 
which had been left with him by the vendors. In second 
appeal to this Court it has been urged that the view taken by 
tho courts below was incorrect, and section 70 of the Contract Act 
is relied upon. That section provides that " Where a person 
lawfully does anything for another person, or delivers anything 
to him, not intending to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is hound to make compensa- 
tion to the former in respect of or to restore the thing so done or 
delivered.” TA e do not think that this section applies to the 
„ ( nmstances of the present caie. It was admitted at the taf 
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that if the sale-deed had been silent about payment to the creditor 
of the vendors and that the vendee of his own motion had paid off 
the creditor, he could not have p’oaded such payment as a set-off 
against the purchase money. We think that exactly the same 
reasoning applies to the present cise According to the sale- 
deed the only sum which the vendee was requested to retain 
out of the pui chase-money and pay tn the creditor was the sum 
of Bs. 8,150. The piyment of the balance was a payment 
gratuitously made. We have alio tdy pointed out that the pro- 
perty mortgaged to se-me the sum due to the creditors was 
no part of the property sold. It may be, of course, that 
the plaintiffs have benefited by the payment to the creditor, but 
this by itself is no sufficient ground to entitle the defendant 
to set it off against the plaintiff’-, claim. We dismiss the appual 
with costs, 

Appeal dismissed. 


Before Mu Justice JPiggott and Mu Justice Wafafr, 

PADHE SH1AM (Plaintiff) v BEHABI LA L (Defendant} # 

Act JSfo* IK of 1872 ( Indian Contract AotJ> section f 5 -lino/- Minority success- 
fully pleaded at, a defence to a suit — JOtoadowance of costs-— Appeal — 
Competence of appellate coint to interfere with the discretion of the mud 
below as to allotment of costs 

Whflio the Judge has given Ins reasons and all the circumstances are 
before the Court of Appeal, tie Couit of Appeal can, if satisfied that the 
Judged discretion has not been judicially exeicised, mteifeie with it and mnke 
the order which the court be*ow ought to have made. 

It is no ground for giving costs agamst a successful defendant that the 
defendant pleaded that he was a minor at the tune when the transaction upon 
which the suit was based was entered into, there being nothing to suggest 
that the plamtiS had bten misled as to the real age of the defendant by any 
action or statement on the part of the latter 
j The plaintiff sued the defendant upon a mortgage bond* for 
9? the property comprised therein The defendant pleaded 
that he was a minor at the time when ihe bond was executed* 
and ho succeeded in that plea. The suit was dismissed. Never- 
theless, the court refused to allow the defendant his costs on 
the ground that the defendant was st mostly responsible for the 
liti gation/* The plaintiff appealed to the High Court against 

Subordinate 


Appeal No. 2S8 of 1915, from a dccioe of Gokal Prasad, 
.'drudge of Allahabad, dated the 30fh of September, 19i5, 
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the dismissal of his suit, and the defendant filed a cross-objection 
on the question of the disallowance of his costs. 

The Ilon’ble Dr. Tej Bahadur Skpru (with whom were 
Mr B> E O' Conor and Bxbu Sitnl Prasad Ghosh), tor the 
appellant. 

Munshi GoJcul Prasad and Pandit Jtadha Kant Malaviya , 
for the respondent 

Pigoott and Walsh, JJ,: — This is an appeal f 10m a deciee 
dismissing a suit in effect by two judgments, dated respectively 
the 13th of September, 1915, and the 30th of September, 
1915, on what were really two preliminary points* The suit 
was brought upon a mortgage-deed for sale of the property 
hypothecated in respect of a default made by the defendant 
at an early stage of the transaction The plaintiff chose to 
shelter himself behind the legal arguments of counsel and 
did not go into the box, and at present there is nothing 
before us to show why and how the defendant was persuaded, in 
January, 1915, to enter into a fresh transaction at compound 
interest with security, in older to get rid of some comparatively 
recent un eeured liabilities which are not even shown to have 
borne compound interest We do not know either, whether the 
defendant ever received a single rupee in respect of this trans- 
action* The uiicontiadictel evidence ol the defendant is that 
he did not, and the general conduct of the plaintiff raises some 
infeience that he would not advance a rupee more than he was 
obliged. 

Two grounds are raised in app *al against the judgments 
which I have mentioned : each deals leally with a separate 
judgment* By the fourth ground of appeal it is contended that 
the defendant, as to whom it has been found that he was a minor, 
is estopped by his fraudulent misrepi esentation from relying 
upon this defence. The law is well settled, and this point has 
been disposed of by the lounel Subordinate Judge in an 
excellent judgment; in which he relies very largely upon the 
recent decision of the English Court of Appeal in a considered 
judgment of three Lords Justices in Leslie Limited v. Shrill (1). 
That decision, by the way, has been recently approved by the 
- (1) (1914) 9 3L B., 6Q7. 
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Privy Council— see Mahomed Syed Ariffin v. Yeohooi Garb (!)—■ 
in a case which was cited to us for another purpose. The learned 
Judge of the court below cites a passage from the judgment of 
Mr. Justice A. T. Lawrence, who was then sitting in the Court 
of Appeal, to the following effect Wherever the infant 
requires, as a plaintiff, the assistance of any court, it will ho 
refused until he has. made good his fraudulent representation. 
Wherever the infant is still in possession of any property which 
he has obtained by his fraud he will be made to restore it to its 
former owner.” So far Mr. Justice LAWRENCE was giving expres- 
sion to the equitable principle recognized in England and adopted 
in the case relied uponhy Dr. Sapno, Jagar Nath Singh v, Lalta 
Prasad (2). “ But ”, continues Mr, Justice Lawrence, “ I think 
that it is incorrect to say that he can be made to repay money 
which he has spent merely because he leceived it under a contract 
induced by his fraud.” And that was in substance the decision 
of the Court of Appeal which has been consistently followed by 
the courts in India The contention as to the legal proposition 
therefore fails, and we agree with the judgment of the court 
below on this point. We desire, however, to add, lest it should 
he supposed that this decision conveys any reflection upon the 
defendant, that not only has no fraudulent representation been 
found against the defendant, but it has not even been alleged. 
There is a faint suggestion in paragraph (o) of the reply which 
the plaintiff made to the written statement where the defendant 
set up his minority, at page 9 of the printed book, which suggests 
that the defendant put forward some active misrepresentation 
with regard to his age in the form of a document. It is not 
alleged that that was done fraudulently, and, applying the 
principle which has always been applied by Courts of Justice 
in a ease of this kind, this point really ought not to have been 
allowed to have been argued by the plaintiff at all. The plaintiff, 
as we have said, was not called, and there is no suggestion from 
first to last by any positive evidence of any active misrepresenta- " 
! fob by the defendant before the contract was entered into, 
Further than that, it would be necessary for (he plaintiff to 
establish that ho was induced by such misrepresentation, if in 
( 1 ) ( 1916 ) 2 A. c., 676, 582. (2) (t 908 ) I L H., 31 All., 21. 
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fact it had been made. One’s experience of these eases in courts m8 

is that persons who carry on money-lending business, like 

the present plaintiff, and enter into similar transactions, are Shum 

not as a rule so much influenced by the statements of their Lai. 

lospective debtors as by a desire to get inexperienced young 

men into their clutches and to make is much profit out of 

them as the Law will peimit, or as the fear of criminal charges, 

or other consequences of that kind, miy prevent the debtors 

from resisting. As we have already sail, wo are inclined to 

think that the plaintiff himself entertained grave doubts as to 

the age of the defendant, and therefore it is unlikely that he was 

influenced by anything the defendant had said to him. So much 

for the point raised in the fourth ground of appeal, which 

is dealt with in the latter of the two judgments. 

With regard to the other point, namely, the judgment of the 
13bh of September, 1915, on the pine question of fact as to the 
actual age of the defendant one really cannot improve upon the 
able and careful analysis of the evidence contained in the judg- 
ment itself Out of respect to the arguments addressed to us, 
however, we will add this. It seems to us that the evidence with 
regard to the defendant’s actual age is overwhelming. The best 
evidence, of course, is the evidence of a minor’s paients. In this 
case the mother was dead, but it so happened that she made an 
application in 1900 with reference to hei child, who, if the re-d, of 
the evidence be believed, had been born only tlneo years before. 

It is almost impossible that she could have been mistaken at that 
time, anl no reason of any kind is suggested why she should have 
desired to mislead anybody. The sister, who was a parda-nashin 
lady and was called on commission, gave strong and clear evidenco, 
which we have no reason to suppose to be dishonest and which was 
not shaken by a long and determined cross-examination. The 
brother’s evidence is much to the same effect. In Che result the 
family evidence in this case is peculiarly strong and clear. It is 
therefore unnecessary to say anything about the weight or admis- 
sibility of horoscopes and other matters of that kind which have 
been mueh discussed. As against such evidence as exists in this 
case, expert evidence, horoscopes and medical certificates are of 
very little, if any, value. In this case they are in our opinion , 
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igm of no value whatever. The appeal fails on both grounds and 
— must be dismissed wilh costs. 

Shiah The matter, however, does nob rest there. There is a cross- 

Behaei Lal. objection by the defendant upon the ground that he has been 
deprived of his costs. We agree with Dr. Sapru that this 
is a matter for the discretion of the trial court At one 
time it was thought that a Court of Appeal would never 
interfere with the exeicise of such discretion, hut where the 
Judge has given his leasons and all the circumstances are 
before the Com t of Appeal, it is now settled that the Court of 
Appeal can, if satisfied that the discretion has not been judicially 
exercised, mterfeio with it and make the order which the court 
below ought to have made. We think that there was leally no 
evidence to suppoit a finding that the defendant was “mostly 
responsible for this litigation.” The presumption usually is 
that a plaintiff is responsible for a suit which he has brought 
into court. In this case the plaintiff was in a peculiar hurry to 
bring the case into the court. We cannot agree with the ground 
upon which the learned Suboidmato Judge has proceeded It h a 
been held by the Euglibh Court of Appeal that the meie fact that 
a defendant relics upon a right which a Statute gives him is not a 
sufficient ground for depriving him of his costs Some people 
think that in the ordinary sense of the word it is a shabby thing to 
rely upon a Statute of limitation, or the Gaming Act, 01 a defence 
of infancy, but it has been distinctly held that neither of those 
matters is good ground for depriving a defendant of his costs. 
In the case which was relied upon by the appellant and was re- 
ferred to m argument {Leslie Limited v. Sheill (1 /] the defendant 
was deprived of his costs, even of that part of the suit on which he 
siiGceeded. He had been found guilty by a jury of fraudulently 
deceiving the money-lender. There is nothing of that kind in this 
_ ease. The plaintiff has chosen to come into court with a hopeless 
4 -s ease. The defendant has succeeded in establishing a legal defence. 
Wc see no reason why the costs should not follow the result. 

The appeal is dismissed with costs and the cross-objections are 
allowed: We modify the decreo of the court below by allowing 
•. ; the defendant bis costs throughout. 

Appeal dismissed, 

(1) (1911) 3 K. B., 607. 



VOL. XL.] 


ALLAHABAD SERIES. 


S63 


RE VISIONAL CRIMINAL. 

Befo e Ju^hce S* P amada Gita an h ' ji 
EMPBKOB v BAM DiS and om 3 # 

Aol* (Local ) IF »/ 1^10 (United Provm*m Exa t. V) scrtim 

Breach of coni i ions of licence— Breach c otnmllt l ty u 
bihty of maU&t* 

In orctar to esHbliah 'in otk nco urhlur section Gl(<?) tJ the United Pfov* 
inoeB Excise Act, agunst a lie* ncc-holcLr m ic^p ct of iho allogel 

keeping of incorrect accounts by a seivunfc, it urn t bo sho u th rt t ilia license* 
bolder himself allowed the ofienco to bo committal by Lh norv int, dr was 
cognizant of what Ms seivanfc w&n doing 

Two holders of a licence for the sale of liquor and their 
salesman were convicted of an offence under section 64(c) of the 
United Provinces Excise Act, 1910, for a breach of one of the 
conditions of the licence, namely, that an account of sales made 
should be kept m a prescribed form. It was alleged that the 
accounts, which were actually kept by the third accused, the 
salesman, were not correct. The case was referred to the High 
Court by the Sessions Judge of Cawnpore with the recommenda- 
tion that the convictions and sentences should be set aside, 
inasmuch as the use of the word ‘ wilfully” in section 64 implied 
that, if the bieach were committed by a servant, the master 
must be in some way privy to or cognizant of it before he could 
be convicted. The learned Sessions Judge was also of opinion 
that the conviction of the salesman eould not stand, because ho 
iBtd kept accounts of some sort, though they might not have been 
strictly accurate accounts. 

The parties were not rt pioseuted, 

J. — Tne three av.cu c cd in this case have been con* 
viJiiFundar secti m 64 (e) of the Uui'ol Provinces Excise Act, 
SapIV of 1910. The first two accused are the holders of a 
licence for the sale of liquor, The thud accused Kalin is their 
salesman. One of the condition j of the licence was that an 
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account of sales made shall be kept in a prescribed form. The 
charge against the accused was that they had nob kept correct 
accounts and that they had thus committed a breach of condition 
9 of the licence. Section 64 provides that " Whoever being th# 
holder of a licence or being in the employment of snob holder 
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and acting on his behalf, wilfully does or omits to do anything 
in breach of any of the conditions of the licence, shall be punished 
for each such oSence with fine.” As regards the first two accused 
they would be guilty under the section if they wilfully did or 
omitted to do anything in breach of any of the conditions of 
their licence. The use of the word “ wilfully ” clearly shows 
that it must be shown that they themselves allowed the breach 
to be committed by their servant or were cognizant of what 
their servant was doing. The learned Sessions Judge therefore 
was, in my opinion, right in the view that these men could not 
be legally convicted under the section. The Magistrate who 
convicted them referred to the case of j Emperor v. Bobu Lai (1). 
That was a case under the Opium Act, the provisions of which 
were different from those of the Act in question in the present 
case. Beferenee was made in that judgment to the unreported 
case of Queen-Empress v. Bam Kishen (2), decided on the 26th 
of February, 1890. That was a case under section 42 of Act No, 
XXII of 1881, the provisions of which were different from those 
of the present Act. The use of the word “ wilfully ” seems to 
me clearly to show that in the case of the accused it must be 
proved that they had intention or knowledge. As 'for Kallu, 
who is said to have altered a page of the register, it seems that 
the original page, according to the finding of the court below, 
did not contain an incorrect entry. I have considerable hesita- 
tion in agreeing with the learned Sessions Judge that the word 
accounts ” does not mean correct and proper accounts, but even 
on that construction ic can hardly be held, in view of the lower 
court’s finding, that the accounts were not correctly kept. 

Under these circumstances the conviction of the three accused 
was not justified. I accordingly set aside the convictions and 
sentences and direct that the fines, if paid, he refunded. 

Convictions set aside, 

(1) (1912) r. L. R., 34 All., 319. 

(2) (1890) Criminal Reference No. 69 oi 1890. 
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EMPEROR tJ, KAilTO UMBIB* 

0/ 18 U 0 flndhn Penal CodeJ, tcefan H#— / - 

c^> A? or s# Afii/cnn A «?/ eu<*/* i. 

A station xnastji’ oh iho Ea%t inAiwi BalHv aj * u* Lt itu Art «ui* m i. v 
with tho Company, receive <1 a fixtul allnv&ni'*, i * i s -tu. *i of th s 1*1 *rk*ttf\ a a 
and nnloadi nj work at his station and u *7 0 f »» «J f J» g f 1 « nam *'* r u 
pnrpoto. One of fuoli nun, on# if* d a * a mirk i.nn, > a ii t all w * ? * 
keep certain rcgi.skrs, whifliH wan the duty < i ihi t £ n uaai fn * am* 
taxn, and next allowed to msotvo rul* p&ynt at" an 1 i ».* n‘», .n * oa»h 

register. Whilst bQ employed, ho rmiwl * uni oJ 11* iVJ a an ow»« L.trg » 
or demurrage in respect of cert tin good- which pas 1 t hr. ugh In hut ill I 
npjropuatod the same. To this* sum, huwev* r, the Bail wvy G nsnprmy in«wh* 
no claim. He was aho alleged to have received and apptopnated to Im own 
tiBO two other sums of money under bumewlut similar circumst urn- §* In 
respect of theso three sums ho was tiled and convicted on three counts 
under section 408 of the Indian Penal Code. 

Eeld t tho offence, if any, committed with regard U the *> urn of Bs 5*10 
did not fall within section 408 at HI, and, this be*ng .to, thi j dnbr of the ihrei 
charges in one trial was illegal. 

The facts of this ease were as follows :~ 

One Baghuuath Prasad, station master of Sirathu elation on 
tho East Indian Railway, had entered into an arrangement with the 
Railway authorities, under which he employed his own men to do 
the marking, loading and unloading work at tho station. The 
station master got a certain allowance for tho performance of this 
work, and himself paid the men engaged by him. The accused 
Karim-ud-dm had been engaged by him as a marksman f whose 
duties were to mark the packages received at the sliiiou, Raghu* 
nath Prasad, however, got or allowed Karimmdklm to write 
certain registers which tho station master should have kepi him* 
self. Raghunath Prasad went on leave and was succeeded by 
Rikhi Lai, who allowed Karinnud-dm to receive the cash pay- 
ments and to make the entries in the cash register* It did not 
appear that the Railway authorities had ever sanctioned, or were 
even aware of, this state of things* 

The allegation against Karim-ud<iin-was that he demanded 
an over-charge of Ra. 5-10-0 from one Rabu Lai, in respect of 
goods consigned and appropriated the money himself, and that he 
also misappropriated two other sums received by him from other 

* Grlmia&l Revision Ho. 85 of 1918, from m order of F, IB Simpson 
Sessions dudge of Allahabad, dated tho 22ud of December, 1917. 
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consignees of goods He was charged with three offences tinder 
section 408 of the Indian Penal Code in respect of these three 
stuns and was tried at one trial for them. He was convicted and 
sentenced to six months’ rigorous imprisonment on each count. 
On appeal, the Sessions Judge affirmed the conviction, hut reduced 
the sentence to four months on each count. The accused applied 
in revision to the High Court. 

Baba Piari Lai Banerji, for the applicant : — 

The charge with respect to the first item of Rs. 5-10-0 couldnot 
possibly constitute an offence under section 408 of the Indian Penal 
Code. The money which Baba Lai, the consignee, was made to 
pay, over and above the correct amount due, was not money due 
to the Railway Company. The Railway Company denied Babu 
Lai’s liability to pay the excess demanded, and repudiated the 
demand and the realization made by the accused. The money, 
therefore, was not money belonging to or due to the Railway 
Company, nor had it ever come into their hands. It could not, 
therefore, be said that the accused was entrusted with the money 
and that he misappropriated it. The ease of Queen- Emprebs v. 
Imdad Khan (1) is instructive in connection with this point. 
The offence, if any, in respect of the first item, was that of cheating 
and it was brought in under section 408, Indian Penal Code, to 
allow of a joint trial. The trial was, theiefore, illegal. Further, 
the accused was merely a servant of Raghunath Prasad or of 
Rikhi Lai, and was not a “ clerk or servant ” of the Railway 
Company, nor was he " entrusted in such capacity ” with pro- 
perty ; consequently, he could not be convicted under section 408 
Of tbe Indian Penal Code. The Railway Company had never 
authorized the entrusting of cash to the accused. 

' v ; !Phe Assistant Government Advocate (Mr. R, Malcommn), for 
: the f Grown : — 


U' Although the Railway Company may not have actually 
g&ged the accused as its servant, he was, in actual fact, acting 
kt capacify and using his position as such servant to obtain 
. » Having chosen to take upon himself the position 
i of a clerk of the Railway Company, and a 3 
i cannot ' 
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Ha received the excess amount on bob Uf nf thy H ill way C *mpa«y 
and ho is accountably to the Comp tuy for it. Uio appropriation 
of the money to his own usu is, tin reft try, auntiii.il wt tppM- 
priation. lie cannot by allowed to uiy that, n <lwrh landing lu 
actual performance of the dudo. and re-pon*4>‘tiiut of a clerk in 
the employment of tie Railway, and the r* cognition by th<- 
general public of Mich perlurmauce, he \ui in ri di'v iso" mi h a 
clerk, as ho had nut in on duly appoint > d. I nh > . u •• c,i . , t ( 
Queen- Empress %, Pa nnmhnr Dal 1 1). 

Bibu Piari Lai Banerji, in rep’y 

That ciso deal* with a “ public w'lvtiu,” which > spic.-imi h 
specially defined in section 21 ot tin Indian Peoi! 1 ml.*, and 
expressly includes every person “ w ho ii in a*, tu d p >-v - .ion of the 
situation of a public servant, whafevoi hgd d< bet tl.uo may ho 
in hia right to hold that situation,” 

Knox, J,— ■K.uim-nd-dm has been eomich d of three nilra-v-, 
each offence unler -sedion 403 of tl>y Indian P<*tad ( d* , mid 
has been sentence 1 to six months' iigoious inipn.-iijuiunl on each 
offence, the sentences to run rouse mimdy. It appear* from the 
record and the arguments addressed to me that vutmn masters on 
the East Indian Railway get soma kind of allow an •** from thy 
Railway in return for good, de-pa! nliod hy the Railway to he 
marked and loaded or otherwise handled The Mat ion master 
Raghunath Piasad appointed Karim oul-dm and gave him Its, 10 
a month for doing this work. There was no contract of any kind 
between the East Indian Railway Company and Karim-ud-diu. 
Raghunath Prasad appears to have made or permitted Karim-ud- 
din to write a number of Railway registers. It is not for a moment 
asserted that the East Indian Railway Company sanctioned this 
allotment of work to Karim-ud-diu or were in any way cognizant 
of it Raghunath Prasad took leave and was succeeded by one 
Rikhi Lai. Rikhi Lai appears to have gone a step further Asa 
Raghunath Prasad in employing Karim-ud-diu on this kind of 
work and to have given him the cash registers to write up. The 
result, or alleged result, of these proceedings was that certain 
items of money disappeared. The accused was charged with 
embezzling three separate different items. The nature of these 
- {iHxessjttf. Sh s An, soi. 
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1918 items is somewhat different. The first item is an item of Rs. .5-10-0. 
The prosecution allege that this was an over-ch uge upon 
« certain goods consigned through the Ea«t Indian Railway to one 
Kamm-ud. u ara i n , gat Narain appeals to have paid the sum under 

protest, and to have wiitten to the Railway Company on the point. 
The item was lepiemntel in a lotlet, the willing of which is 
traced to the accused, but the signature on the wiitmg is that 
of Rikhi Lai. The money never came into the hands of 
the East Indian Railway Company. It was desciibod as a demur- 
rage chaige, while I understand that the Railway have never put 
it forwaid as money due to them either on account of goods con- 
signed or of domunage thereon. The other two items aie of the 
same description, hut foi the puipose of this levisionl need not go 
into them. The contention raised before me is that with reference 
to the fust item no offence coming within section 408 of the Indian 
Penal Code has been pioved and the tiial of the accused for the 
thiee offences undei section 408 of the Indian Penal Code is 
illegal, a joint trial of the three items not being allowable by law. 
It is really round this first chargo that the argument in revision 
centres. I accept the plea that, even if the Rets be considered 
proved, the first is not an offence which falls \uthm section 408 of 
the Indian Penal Code. Kanin ud dm was neither eleik nor 


servant of the Railway Company, he was not employed as a cl ork or 
servant of theirs, and not being so lie could not be entrusted in 
such capacity with this sum of Rs. 5-10-0 lb is contended before 
me that Kanm-ud-din having chosen to take upon himsell the 
duties and responsibilities of a clerk of the East Indian Railway 
Company, must he regaided as a clerk and cannot afterwards say 
that he is not such a clerk, and my attention was called bo the 
pase of Qwm’JSmpress v. Parmeshar Bat (1). There is, how- 
ever, an important difference in the case cited and the present 
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they would have utterly refused to recognize him and would h;uo 
called Rikhi Lai to account for Midi an iireguluiiy Then 
further, my attention Mas called to m hat was argued, how far flic 
sum of Rs. 5-10-0 taken under the circumstances state! -would 
come at all under the dime of embezzlement It vas not pro- 
perty of the East Indian Railway Company; it was repudiated 
as not being their property, and whatever any have boon the 
offence committed in lespect of that Its 5-10 0 it was not the 
offence of embezzlement. The joint trial under the circumstances 
was illegal I quash it and sot aside the convictions and sentences. 
Karim-ud-cliu must bo i el eased, 

Conviction set aside 


Befoie Mi. Justice Bxgqott, 

EMPEROR v AMIR HASAN KHAN * 

Act (Local) Wo, II of 1916 (Untied Provinces Municipalities Act), section 
807 — Disobedience to notice lawfully issued by a Municipal Board — Recur- 
7 \iig fine — P/ ocedw e necessary to imposition of daily fine 
A Magistrate convicting an accused poison of an offence under section 
307(6} of the United Provinces Municipalities Act, 1916, cannot, by tho same 
order, further sentence him to a recurring fine in the event of non-compliance 
with the order of the Boat d. 

The liability to a daily fine m tho event of a continuing breach has been 
imposed by the Legislature in order th it a person contumaciously disobeying 
an order lawfully issued by a Municipal Board may not claim to have purged 
his offence once and for all by payment of the fine imposed upon him for 
neglect or refusal to comply with the said oidor, i he liability will require to 
be enforced, as often as the Municipal Boirdmay consider necessary, by the 
institution of a second prosecution, m which the questions for consideration will 
he, how many days have elapsed from the date of tho first conviction under the 
same section during which the offender is proved to have persisted m the 
offence, and, secondly, the appropriate amount of daily fine to be imposed 
under the circumstances of the case, subject to the maximum prescribed. 

This was a reference made by the Sessions Judge of Cawapore* 

The facts of the case are fully set forth in the judgment of 
tho Court* 

Babu Sital Prasad Ghosh , for the applicant, 

The Assistant Government Advocate (Mr R, Maleomson), 
for the Crown, 

Piggott, J, — The learned Sessions Judge of O&wnpore has refer 
red to this Court in revision two orders passed by a Magistrate 

* Criminal Reference No, 186 of 1918, 
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of the first class subordinate to him in connection with 
certain prolonged proceedings whi'h have been going on between 
the Municipal Board ofFatehpur and a gentleman of the name of 
Munslii Amir Hasan Khan, who, I understand, is a mend er of the 
legal profession for something more than one and a half years past. 
On the 8th of January, 1917, it was proved against the said Amir 
Hasan Khan that he had failed to comply with a notice directing 
him to execute a certain work in respect of certain property, 
namely, a drain, about which there was some contention between 
Mm and the Municipal Board Under section 307, clause (b), of the 
United Provinces Municipalities Act, which came ini o force on the 
1st of July, 1916, Munslii Amir Hasan Khan was liable to a fine 
which might extend to Rs. 500, and in case of a continuing breach, 
he was liable to a further fine which might extend to Rs. 5 for 
every day after the date of the first conviction during whit h it 
might be proved against him that he had persisted in the offence. 
The trying Magistrate imposed the almost nominal fine of Rs. 5 • 
bub instead of contenting himself with warning the accused of the 
further liability which would attach to him from the date of this 
conviction, he purported by this very order of the 8th of January, 
19 , 7, to direct Munshi Amir Hasan Khan to pay a further fine of 
Re. 1 per diem from the 9th of January, 1917, until the notice 
issued by the Municipal Board in respect of the drain in question 
should be satisfactorily complied with. As the learned Sessions 
Judge has pointed out, the latter portion of this order is illegal. 
The liability to a daily fine in the event of a continuing bleach has 
been imposed by the Legislature in order that a person contumaci- 
ously disobeying an order lawfully issued by a Municipal Board 
may not claim to have purged his offence once and for ail by pay- 
ment of the fine imposed upon him for neglect or refusal to comply 
with the said order. The liability will require to be enforced, as 
pfbenag the Municipal Board may consider necessary, by institution 
of a second prosecution, in which the questions for consideration 
kill bp, how many days have elapsed from the date of the first 
under the same section during which the offender is 
&®wL|fcp hpyq persisted in the offence, and, secondly, the appro- 
4 f f the daily fine to be imposed under the circum- 
to the prescribed maximum of Rs. 5 per 
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diem. To begin with, therefore, I mast accept the reference of the 
learned Sessions Judge with regard to the order of the 8th of 
January, 917. The following words will be deleted from the 
said order, namely, “and also from to-morrow to a further fine of 
Re. 1 per diem till the arch in question is removed.” 

The next question which I have to consider is an order passed 
by the same Magistrate on the 23rd of November, 1917, The 
mutter was laid before this Magistrate in the form of a simple ap- 
plication asking him to cntoioe that portion of the order of the 8th 
of January, 1917, which I have felt it my duty to set aside. The 
Magistrate has as a matter of fact inquired into one of the two 
questions which I have suggested above as essential in the event 
of a further prosecution in respect of a continuing breach. He has 
considered carefully how many days had elapsed since the order 
of the 8th of January, 1917, during which Munshi Amir Hasan 
Khan was proved to have persisted in his disobedience to the 
order of the Municipal Board. He has not, however, made any 
attempt to form an independent upinion as to the gravity of the 
offence committed, as to the excuses which might be offered (and 
which apparently were offered) for the conduct of the accused, 
aud as to the amount of the daily fine the imposition of which 
would satisfy the en Is of justice. I am gratified to find, and it is 
one of the few circumstances in connection with my examination 
of this re eo id which is cilculated to afford any satisfaction, 
that the Magistrate lias come to the conclusion that compliance 
has now been made with the notice issued by the Municipal Board: 
he has held that such compliance was made, according to one 
part of his order, on the 7th of September, 1917, but according 
to another part of the same order, on the 17th of September, 1917, 
Fuither, I find that Munshi Amir Hasan Khan has admitted 
liability to a certain extent. He has made practical acknowledg- 
ment of his error by paying a sum of Rs, 139 in the way of a fine 
for his continuing breach of the notice issued to him. It is quite 
possible that, if the Magistrate who inquired iuto this matter had 
felt himself at liberty to exercise his discretion in the same, he 
might have fixed the amount of the daily fine at a sum which would 
have made this payment ofRs. 139 sufficient to clear the accused 
person from liability. While, therefore, I should have been. 
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reluctant to intci feic upon a merely technical ground with the pro* 
ceedings resulting in the older of the 23rd of November, 1917, 
had I thought that everything which an accused person in a pro- 
ceeding taken in respect of a continuing breach under section 307, 
clause (b) y of the Local Municipalities Act, was entitle! to have 
inquired into and considered had hum as a matter of fact ho 
inquired into and taken into considuatiou by the Magistrate, I 
think that this order of the 23rd of November, 1917 is open to 
objection in substance as well as in form, I set it aside accord- 
ingly. The sum of Rs 102 lequired under the terms of this 
order to be paid by the accused Munshi Amir Hasan Khan, if 
paid, will be refunded 

It will be observed that, while accepting the rest of the refer- 
ence made by the learned Sessions Judge, I have passed no order 
directing any refund in respect of the sum of Rs 139 paid by 
Munshi Amir Hasan Khan prior to the order of the 23rd of 
November, 1917, No doubt that payment was actually made in 
compliance with that portion of the order of the 8th of January, 
1917, wMch I have set abide as inoperative ; but a liability to a 
fine for a continuing breach attached to Munshi Amir Hasan Khan 
under the provisions of the statute itself, independently altogether 
of the above order. He has virtually assessed his own liability at 
Rs. 139, and I can see no reason why this should not be accepted. 
At any rate I pass no order of re-payment in respect of this bum 
of Rs, 139. Let the record he returned, 

Record returned. 


APPELLATE CIVIL. 


Before Sir Em y Richards, Knight, Chief Justice t and Mr Justice TudbaB 
OHaBBAJ SINGH and others (Plaintiffs) MAHESH NARAIN 
SINGH AND OTHERS (DEFENDANTS),** 

? ire-mq) Uon~~£ur chases made by vendee on different date$-~$uU to pte* 

* empt first sale only — Vendee claiming to he co-sharer m virtue of 

second purchase** Suit not maintainable . 
defendant purchased shares in a Tillage on two different dates. 
| plaantafi Sued to pre-empt the earlier sale, but no suit was brought 

t $ q. 1629 of IQ 17, f rom a decree of Shekhar Nath Banerji^ 
|au|pjxr, dated the 31st of July, 19X7, confirming 
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in. usspoct of th.6 second s^lc, Belt? tliat tb.e suit WaIS not ynwnttim*' 
able. 

One Kubcr Singh sold to Mahesh Narain Singh his share in a 
certain village by three sale-deeds, dated the 11th of November, 
1913, the 27th of November, 1913, and the thiidin January, 1914. 
For the purposes of this report the third sale is not material. The 
sale of the 27th of November, 1913 related to the largest share. 
Tho plaintiffs claimed to pre-empt the share sold on the 11th of 
November, 1913, but not the share sold on tho 27th of November, 
1913. The buit relating to the first sale was filed on the 
12th of December, 1913, in the court of the Munsif, who dismissed 
it on the 31st of August, 1914, on the ground that the plaintiffs 
could not prove either a custom or a contract of pre-emption. 
The plaintiffs appealed. The Additional Subordinate Judge, on 
the 24th of July, 1915, allowed the appeal and held that a con- 
tract of pre-emption had been proved and remanded the case 
for trial on the merits. The case came to the Munsif for trial 
who on the 28th of April, 1916, again decided against the plain- 
tiffs oa the ground that no suit having been filed about the second 
sale, and the time for filing such suit having expired, the defen- 
dant vendee became a eo sharer in the village and therefore the 
suit relating to the first sale must fail. This decree of the 
Munsif was confirmed in appoal. The plaintiffs appealed to the 
High Court. 

Babu Akhilnath Sanyal, for the appellants : — 

The vendor deliberately sold his share on different dates to put 
the plaintiffs off the track and prevent inquiry by them. The 
appellants had no knowledge of the second sale. The defendant 
vendee should have stated in his defence that he had become a 
co-sharer by the purchase of the 27 th of November, 1913. The 
plaintiffs could then have known about this sale and could have 
brought a suit for pre-emption According to the trend of rulings 
of this Court the defendant vendeo could not be considered a! co- 
sharer in the village. He had a defeasible right. On the 31st 
of August, 1914, when the Munsif decided against the plaintiffs; 
one year from the date of the second sale had net, expired^ * A 
suit could have been brought to pre-empt that sale- and there fort 
the title, of the defendant vendee was not then complete, ; jti 
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follows therefore that on the 31st of August, 1914, when a decree 
ought to hare been passed in plaintiffs’ favour, their right to pre- 
empt could not have been defeated on fhe ploa that the defen- 
dant vendee had become a co-sharer; Rohan Singh v. Bain Lai 
(1). This Court has all along held that, so long as the period for 
instituting a suit for pre-emption has not expired a vendee can- 
not be coasidereda co sharer for the purpose of a pre-emption suit. 
In the present case outlie 31sb of August, 1914, the time to bring 
the pre-emption suit had not expired ; Kaleshar llai v, Nahilan 
Bibi (2).* The defendant vendee should have said in his defence 
that he had become a co-sharer as soon as ho purchased, and, not 
having done so, he cannot take advantage of this plea. 

Biohaeds, C. J., and Tudb all, J. : — It appears from the finding 
of the court below that the veudee had become a co-sharer by 
purchase on the 27 th of November, 1913, that is to say, before the 
present suit was instituted. No suit for pre-emption was ever 
instituted in respect of this second purchase. The result is that 
not only on the day upon which the court of first instance might 
have made its decree in favour of the plaintiff, but even before 
the institution of the suit, the defendant vendee had become a 
co-sharer. It may be unfortunate that this matter was not gone 
into by the court in the first instance, which might have had the 
effect of giving the plaintiff express notice of the sale of the 27th 
of November, 1913 (which tho learned vakil says ho was ignorant 
of). This may have been au unfortunate circumstanoo for the 
plaintiff and a lucky one for the defendant vendoo, but the fact 
remains that when the case was tried the vendee was able to 
prove that he was a co-rimer with the vendor before tho date 
of the institution of the side. In this view the decree of the court 
below was correct. We dismiss the appeal. 

Appeal dismissed. 

*[No'e.~Tli5! decision iva^ affiroui in LHUrs P.iloat Appeal— Soo 4 A L J 
861— Bn,] ’ ’’ 

^ ^ HlJ'(i909) l.L.R.,,81 All., 630. (2) {1006} I L B., iB Alt, (42, 
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Before Sir Emry Richards, Knight, Chief Justice, and Justice Sir Fmmada 
Chat an Baiwji , 

NAULAKHI KDNWAS and orams (Detodam) JAliaSHAN 
SINGH (Plaintiff)# 

Hindu law— Gift ~~Gift to a Hindu femile ^Construction of document 
«— 1 « Malik i nUstaqiU” 

A Hindu, being tha full owner of certain property, made a gift thereof 
to his widowed daughter-in-law, describing the donee in the deed as maUlc 
musiagiL There was no circumstance to oountor-indicate that the donor 
intended that th® doneo should take less than the full estate in the property 
comprised in the deed. 

Held, that the done® took all the estate of the donor. Swapnani v; 
Ball Math Ojha (1) referred to. 

The facts of this ease, shortly slated, were as follows : — 

The plaintiff sought for a declaration that a deed of 
gift executed by Musammat Naulakhi Kimwar in favour of the 
other defendants was null and void after her death, because, if she 
took anything under the deed of gift in her own favour executed 
by her father-in-law, Dirgaj Singh, it was only a life interest. 
.He further alleged that his father and Dirgaj Singh were 
ioinfc. The defence was that the plaintiffs father and Dirgaj were 
separate and that Musammat Naulakhi had taken an absolute 
estate under the deed of gift and was competent to make the 
gift in question. Both the courts below held that the family was 
not joint* but while the Subordinate Judge held that Musammat 
Naulakhi Kunwar took an absolute estate, the District Judge 
decreed plaintiff's suit on the ground that Dirgaj Singh was 
unaware of the introduction of the words “ malih mustaqil ** in 
the deeds of gift or he was unaware of their true significance,and 
that at any rate he never intended to convey an absolute 
estate to his widowed daughter -in Jaw* The defendants 
appealed. 

Babu Surendra Nath Gupta (for Dr. Surendra Nath Sen), 
for the appellants :~ 

The learned District Judge has made out an entirely new case 
for the plaintiff. In construing the terms of a deed the question 

* Second Appeal No. 710 of 1916, from a electee of 23. E P. Rose, District 7udge 
of Aaamgark, dated tbe S8th of February, 1910, reversing a decree of Suraj 
Narain Majju, Subordinate Judge of Azimgarh, cUfced tbe 17 tb of December, 
19X5. 
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is nob what the parties may possibly have intended, but what is the 
meaning of the words they had used; Manindra Chandra Nandi 
v. Durga Prasad Singh (1). Whenever the word “ malik ” is 
used in a deed of gift or will, the donee or devisee, whether he is 
a male or female, always gets an absolute heritable and alienable 
estate, unless there is something in the document to qualify the 
samo, and that inasmuch as no restrictions had been imposed 
upon the donee's power of alienation, the woid "malik,” which 
in this case is further strengthened by the use of the word 
“ mustaqil ” is to be given its natuial significance ; Surajmani 
v. Bahi Nath Ojha (2). The same rule of construction has been 
laid down in Padam Lall v. Tele Singh (3) and Thakur Prasad 
y. Jumna Eunwar (4). The mere use of the word “ main- 
tenance ” cannot take away from the absolute nature of the 
grant, in the absence of anything qualifying and restricting, the 
grantee’s powers of disposition over the property. 

Babu Lallt Mohan Banerji (with him the Hon’ble Dr. Tej 
Bahadur Sapru and Mr. J. M. B offer ji), for the respondent, 
supported the judgment of the lower appellate court and con- 
tended that according to the ordinary notions and wishes of 
Hindus with respect to the devolution of property, it was proper 
to assume that there was always a desire in their minds that an 
estate, especially ancestral estate, should be retained in the 
family, and as a general rule, women would nob take absolute 
estate of inheritance which they could alienate. 

Babu Surendra Nath Gupta was not heard in reply. 

Richards, C. J., and Banerji, J.:— This appeal arises out of a 
suit brought by the plaintiff for a declaration of his title to certain 
property, On the findings the only question which is open to 
consideration is whether or not Musammat Naulabhi Kunwar 
took an absolute estate under a deed of gift execute J by one 
Dirgaj Singh. The court of first instance dismissed the plaintiff’s 
suit. The lower appellate court held that on the true construc- 
tion of the deed of gift, the lady took only a life-estate. Under 
the terms of the deed the lady is made absolute onner. The 
words used are “ malik mustaqil Their Lordships of the 
,f<jj , W ; (1917) 15 A, L J.,432. (3) (HOC) i A D. J., 68. 

/'V? (3i f®07)il, h B.,_3Q AIL, 84. (4) (1909) I. L R„ 31 AH., 308. 
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Privy Council hold in the case of Surapnani v, Rabi Nath Ojha 
(1) that the word u malik " alone, unless there were something 
definite to the contrary in the surrounding circumstances to 
qualify the meaning of the expression, indicates an absolute estate. 
Here we have the word tf mahk " followed by the v ord “musiaqil” 
which even makes it stronger. The learned District Judge 
seems to have treated Dirgaj Singh as if he had been a parda* 
nashin lady. He says that Dirgaj Singh may not have been 
aware of \tbe meaning of the expression mahk mustaqiL We 
cannot agree with this line of reasoning. The grant should be 
construed rather in favour of the grantee than of the grantor* 
Admittedly Dirgaj Singh had sufficient estate in him to enable Mm 
to make a full grant to the Musammat There are absolutely no 
surrounding ciieumstances to indicate that the donor wished the 
lady to take mere life-estate. He does not say m the deed that 
she is to have it only for her life, nor does he even say that she is 
to have no power of alienation We think that the learned District 
Judge was wrong iu the view that he took of the construction of 
the deed of gift. The result is that we allow the appeal, set aside 
the decree of the lower appellate court and restore the decree of 
the court of first instance with costs in all courts. 

Appeal allowed* 

REVISIONAL CRIMINAL. 

Be foie Justice Sv George Knox 
EMPEROR <i. S AH DEO EAI # 

Act No XLV of 1830 (Inlian Penal GodeJ, section l T t3~~-Summon$~~Befuml 
to receive summons when tendered no offence* 

Under the Code of Cnminal Procedure the mere tcn&ei to a person o£ a Bum* 
mons is sufficient, and a lafusal by him to receive it does not constitute the 
offence of intentionally preventing service thereof on himself under section 173 
of the Indian Penal Code, 

The parties were not represented, 

The facts of this case are stated as follows in the order of 
reference by the Sessions Judge ; — 

u This is an application for revision of an order, dated the 7th 
of February, 1918, of Maulvi Muhammad Wajib, Magistrate, 1st 
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class, of Ballia, who convicted Sulideo llai under tcotion 178 of 
the Indian Penal Cole, and sentenced him to pay a fine of Rs, 10, 
on the ground that on the 10th of December, 1917 he had lefused 
to take the notice which Mdiadeo Ram constable wanted to serve 
on him. In the Deputy Magistrate’s opinion this a t of Sahdeo 
Rai amounted to intentional prevention of service on himself. 
It seems to me that this is not the object of section 173, Indian 
Penal Code The i efusal to i eceivo a summons is not an offence 
under section 173, if the actual delivery was not legally neces- 
sary to complete its service. Under the Criminal Procedure 
Code the meie tendei of a summons is sufficient anil a refusal 
to leceive does not expose one to the penalty of section 173 ; 
Queen v. Punccmalai Nadan (1). I cannot agieo with the 
Deputy Magistrate that the accused intentionally prevented 
the service of the notice on himself by refusing to receive 
it. The Deputy Magistiate seems to have misconceived the 
scope of section 173. I would, therefore, report this case 
under section 438, Criminal Procedure Code, to the Uon’ble 
High Court with the recommendation 6 that the order of the 
Deputy Magistrate above refenod to be set aside as illegal 
and that the applicant be acquitted of the offence under section 
173. The fine, if already paid, may also be ordered to be re- 
funded to the applicant. Before the reeoid is submitted to the 
High Court the Magistrate will he asked to furnish an explana- 
tion.” 

Knox, J —The reference made has been properly made. No 
offence under section 173 of the Indian Penal Code has been 
committed. I set aside the conviction and direct that the fine, or 
, any part of it which has been paid, be refunded. The sentence of 
imprisonment has been served. 

Reference accepted. 

(1) (1662) I. L. It., 5 Mad , 198. 
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RE VISIONAL CIVIL. 


Be fate Sv Bewy Bichatdi, Kiujht, Chief fustic*, a id Justice Sw Piamacla 
Cha an Ban o 

SAJXADI BEGAM (P&Aijmrr) v. D1LAWAB HUSAIN and 
others (Deflndanis) * 

Deoee^ Conditional decree mas? mg a pi muff to male a payment loithxn a 
specified time— >Gow t not competent to extent time Umital~~Qml Rtocalwe Code 
fU9 08) > section 114 — Review of judgment™ Jmialtutim 
Except; m the case o£ maitgigo d’e cog, wkno i court by its decrco orders ft 
party to make ft payment, 01 tikoceitam action witbm i ^pec Hed time and 
provides tint entam detrimental coauoquonces shall follow in the event of 
non-compliance with its older, the Ooart itself has no juris liction to extend the 
time limited by the decree, save on an application for revie v under section 114 
read with order XLVII, iule 1, of the Co le of Civil Procedure. Walk Ram v, 
Bhagwan Chand (1) oVenuled. 

The facts of this case wore as follows : — 

The plaintiff bi ought a suit foi do vor and foi cancellation of 
two dee Is. One of the objections raised by the defen lants was 
that the court fee paid on the plaint was insufficient, inasmuch as 
no court fee had been paid m respect of the piayer for cancella- 
tion of the two deeds. The court framed an issue on this point 
and decided thereon that the plaintiff should pay an additional 
court fee of Ks. 20 The suit was dceieedin icspeet of the dower 
and the cancellation of one of the two deeds There wts a con- 
dition embodied in the decree that the plaintiff was to pay up 
within a week the deficiency of Its, 20 in the court fees, and that 
in default thereof the suit would stand dismissed with costs. 
Bs. 10 only was paid on behalf of the plaintiff within the time 
fixed. Shortly after the expiry of the week the defendants 
applied for execution of the decieo, claiming that by roason of the 
condition not having been fulfilled the suit stood di.-mi'&.ed with 
costs, and consequently they were entitle l to execute tho decree 
for costs Notice of this application was issued to the plaintiff. 
Thereafter the plainbiS made an application stating that she had 
not been informed that the requisite amount was Ba. 20, and 
praying for an extension of time under section 143 of the Code of 
Civil Procedure in order to enable her to pay in the remaining 
amount of the court fee. The court doubted whether it had any 

r . | ^ ..J T— y, - „ 'IJH w I -r I i I— rri. y iHiijriitM ,ln,lV, ) ,? jfj-tftr 

* Qwl Revision Ho. 188 of 1917, 

18 A i, ;mu. 
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power under section 148 to extend the time, nnd further held that 
no sufficient grounds had been made out by the plaintiff for ex- 
tending the time, even if it could be extended. The plaintiff’s 
application was accordingly dismissed. Hence this application 
for revision. 

Maulvi Iqbal Ahmad (for Mr. Muhammad Yusuf), for tbe 
applicant, submitted that the court below had jurisdiction to 
extend the time in this case. He relied on tbo i tiling in Naik 
Bam v. Bhagwan Ghand (1). He further submitted that having 
regard to the circumstances of the case this was a matter in which 
the court should have properly exercised its discretion in favour 
of the applicant and granted her extension of time. 

Mr. 8. A. Haidar , for the opposite party, submitted that the 
case cited by the applicant went against a long seiies of cases 
decided by the pre-emption Bench and the principle underlying 
those decisions governed the facts of the present ease as well. 
The court would have to modify its decree if it granted an exten- 
sion of time. 

Maulvi Iqbal Ahmad replied* 

Richards, G. J., and Banbrji, J. The facts connected 
with this and the connected application are shortly as 
follows : — 'A suit was brought by the plaintiff for dower and 
also to set aside certain deeds executed by her deceased 
husband. A question as to the sufficiency of court fees arose, 
and eventually the court made a decree in the plaintiff's favour 
conditional upon her paying an extra court fee of Rs. 20, 
within a week. If this extra court fee was not paid the suit 
to stand dismissed. What we have just now stated was all em- 
bodied in and was part of the decree itself. Unfortunately (it is 
'said through the negligence of the plaintiff’s pleader) she did 
not get proper information, with the result that she deposited 
'Rs. 10 only within the time allowed. The defendants then made 
an application for execution of the decree on the ground that the 

decree was now in their favour, the deposit ofRs. 20 not having 
been made as provide! in the decree. Tiro plaintiS sought in 
•vain to be allowed to pay in the extra Rs. 10. The court 
,it hjd jurisdiction to extend time and rejected the 
(l).ff917) 15 A. L.J., fill. 
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application for extension of time. The plaintiff cornea hero in 
revision and contends that the court Imd jurisdiction and it ought ■ 
to have exercised it, This Court always feels great difficulty in 
interfering with the discretion of the courts below on m itiers of 
discretion. But there seems to be a more formidable objection to 
the present application, namely, that once the term about deposit- 
ing the By. 20 was embodied in the decree, the court itself, even 
if it desired, had no jurisdiction to altei its own decree save on 
an application for review of judgment under section 114, read 
with order XLVII, rule 1. The case of Naik Ham v. Bhagwan 
Ghand (1) is cited. This was a decision of a single Judge and 
the judgment consists of a single line. The circumstances were 
no doubt in principle the same as in the present case. The 
judgment of the Court is rf The court had undoubtedly jurisdic- 
tion to extend the time.” It has been over and over again held in 
pre-emption suits, where the decree itself provides that the pre- 
emptor is to havv, possession conditional upon his paying the pre- 
emption money into court within a specified time, and that upon 
his failure to do so the suit, shall stand dismissed, that the court 
has no jurisdiction to extend the lime. The ground for these 
decisions has always been that the court has no jurisdiction to 
interfere with its own decree save in the maimer we have men- 
tioned above. There is no distinction between a pre-emption 
decree and any other decree which embodies certain conditions 
and provide* for the suit being dismissal if those conditions are* 
not complied with. The only exception is that of mortgage 
decrees : time can be extended in mortgage decrees by virtue of 
the provisions of order XXXIV. We reject the application, but 
under the circumstances we nuke no order as to coats. 

We may here mention that we think that it would have b©un 
better had the court, after determining that the extra fee was pry* 
able, ordered the fee to be paid within a certain time, and delayed 
passing its decree until that time had expired. 

Application rejmUd* 

<1} (19X?) IS A. L. J v m. 
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Before Sir Eennj Bichaids, Knight, Chic} Justice, and Justice Sir Ptamada 
Chat an Bmerji. 

MGHHI (Plain diet) v BAIJ HATH and ornsms { Du pendants ) » 

Act JSTo. Ill of 1907 ( P/ovincial Insolvency Act ), section 22 Insolvency— -Emeu- 
lion of decree-— At tachmcnt— Ohj echon of claimant to attached popeity 
disallowed— Judgment-dob to) a decla ed insolvent*-* Suit by claimant for 
declaration of title. 

Certain property was attached in execution of a doer do, M , claiming that 
the property attachad belonged to her and not to the judgment-debtors, filed 
an objeetion to the attachment. Her objection was disallowed. She then 
filed a suit for a declaration of her title, and, as the JudgmenWlcbLors had 
meanwhile been adjudicated insolvents, joined as a defendant the receivor 
of their property. Held, that the suit wis maintainable and was not barred by 
section 22 of the Provincial Insolvency Act, 1907 Mill Chand v. Mu? an Lai 
(1) distinguished. Jhunhu Lai v. Ptan Lai (2) referred to* 

The facta of this case were as follows : — 

A certain house was attached by one Baij Nath in execution 
of a decree against Salig Ram and Sagar Mai. Salig Ram and 
Sagar Mai were adjudged insolvents and their property vested 
in a receiver. One Musammat Mohni, claiming the house as her 
own, filed an objection to the attachment. Her objection having 
been disallowed, she instituted the present suit, and impleaded, 
amongst other defendants, the receiver in insolvency. The court 
of first instance dismissed the suit, holding it to be barred by 
the provisions of section 22 of the Provincial Insolvency Act, 
1907, and this decree was upheld on appeal. The plaintiff there- 
upon appealed to the High Court. 

The Hon’ble Munshi Naraycm Prciscul Ashlhana, for the 
appellant, 

Mr. B. B\ O'Ccnor (with him 13dm Plan Lai Banerji 
and Munshi Panna Lai), for the respondent. 

Richards, C. J , aud Baxerjt J ' This appeal arises out of a 

suit for a declaration of right. The plaintiff claimed a certain^ 
house as being her property. The house had been attached by 
on# Baij Nath in execution of a dccreo against Salig Ram and 

» k • Second Appeal Ho. 1135 of 19lG, hom a decree of Dmga. Dat; Jofihi, 

; / %nt Additional Judge of Aligarh, dated tlio 1st of April, 191G, confirming a 
^ * /'{deota# df^SuderBhan Dayal, Second Additional Subordinate Judge of Aligaih, 
t i Sftted^be^&thj of December, 1915. 

M 88 S&, 8. (2J (19.16) I. L. R„ 38 Ail., 204. 
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Sagar Mai, Salig Ram and Sagar Mai were declared insolvents mB 

and any property tbey had vested in the receiver. The Musam- h ohsi "*" 

mat, as already stated, claimed the property as being hers and said v, 
that it did not belong to Salig Ram or to Sagar Mai. Her Bau Nath, 
objection having been disallowed, she was clearly entitled to bring 
a suit for a declaration of her title and a necessary party to that 
suit would be the receiver in insolvency who represented the 
claims (if any) of Salig Ram and Sagar Mai and their creditors. 

Both the courts below have dismissed the suit as being barred 
by the provisions of section 22 of the Provincial Insolvency 
Act. That section is as follows : — “ If the insolvent, or any of the 
creditois or any other person is aggrieved by any act or decision 
of the receiver, he may apply to the court, and the court may 
confirm, reverse or modify the act or decision complained of and 
make such order as it thinks just ”, The plaintiff in the present 
case was not complaining of any act or decision of the receiver 
in the insolvency. She was complaining that the court which was 
executing the decree of Baij Nath had disallowed her objection 
and decided that the property was the pioperty of the insolvents. 

It seems to us that section 22 does not apply under the circums- 
tances of the present case [see Jhunku Lai v* Piari Lai (1)]. 

The low^r appellate court has relied upon the case of Mid Chanel 
v. Murari Lai (2) The facts there were quite different. The 
property had not been attached in execution of a decree, but had 
been taken possession of by the receiver as being property 
belonging to the bankrupt. 

We allow the appeal, sot aside the decree of the lower appellate 
court and remand the case to that court, with directions to re* 
admit the appeal and deal with it according to law* Costs here 
and heretofore will bo costs in the cause* 


Appeal decreed and cause remanded \ 
(1) (1910) I L* R., 39 AIL* 2<H, 

{1} (1*13} I. L, R , 30 AIL, S. 
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JBefoie Justice Sit P/ amada Chat an Baiwji myl Mr Justice Ahlui Jlaoof 
GOBAKDUAN (DuruNDAHJ?) v MUNNA LAL (PnAnsrirff* ) 

Civil P ocedure Code (1003), suction 11, explanation V — If >t i gape —Smi fm 
sale—* Pei son claiming pw amount title imp leaded — Di o ee %n favour of 
mo tgagee plaintiff —Suit by pa amount ownc/ fo i tUda a l ton of title 
— Eu* judicata 

In a suit bjLGUglit by a moitgigao to cnfoico bis mortal/ o, a pouou 
claiming a title paramount to ibe moitg«tgos and the moitgigco lsxuta 
necessaiy party, and the question of the puamount title cannot bo litigated 
m such a suit, Jot% P/asad v. Aziz Khan (1) and Jaggcswar DiUt v* Bhuhan, 
Mohan Mifoa (2} referred to 

Two suits for sale on sop irate moUgiges o! the same jnopurty weie idul, 
and in each the morfcgxgeo3 impleaded a thud pirty as a subsequent mort- 
gageevof a. poition of the property in suit. The paity so impleaded was m 
reality the owner of a consideiable portion of the property comprised an the 
mortgages sued upon, though he was not lmploidcd m that capicity. In tho 
first suit the puisne moifcgageo did not appear. In tho second he attempted to 
set up his paramount title, but was not allowed to do so, Tho mortgagor 
likewise attempted to set up the paramount iitlo of the person impleaded 
as puisne mortgagee, and in then cise also the defence was ruled out. In the 
result, dociees were passed m favour of the plaintiff. The puimo moifcgageo thtn 
brought a suit for a declaration of his title to pait of the mortgaged property. 
Held } that the suit was not birred by anj thing which had happened m the 
course of the previous litigation, Ginfa Kanta Chair abutty v, Mohm Chandi a 
Achaigya (3) referred to. 

The facts of this case were as follows ; — * 

Misri Lai and Murli held two mortgages, dated the 20th 
of October, 1906 and the 8th of April, 1908, respectively, in 
both of which the same 4»J bis was of a certain village were 
mortgaged Subsequently the mortgagors mortgaged 1 biswa 
out of the 4f biowas to Munna Lab Misri Lai and Murli 
brought two suits on their two mortgages, and in each suit 
they impleaded Munna Lai as a subsequent mortgagee, in 
the first suit, based on the eaihor mortgage* Munna Lai did 
hot appear, but the mortgagors raided a plea that they wore 
the owners of only i biswa out of the bb. was whivh they had 
mortgaged and that Munna Lai was the owner of the" remaining 
35 bis was. 

* Second Appeal No, 3600 of l9j.O, from a decree ol I) B, Lyle, I) strict; 
Judge of Agra, da-tod the SOfch of Aagist, confirming a coerce of Pir^hvi 
teth^Qubordmafce Judge of Mufctrn, chtod the lSLh of Juno, 1915 
(1) (1908) I. L. B., 31 All.} 11. 

, (2) (1906) L L. R, 3B Cede., 425* 

(3) (1915) 35 Indian Case'3, 294. 
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An issue was framed on the point, but the court decided that the 
mortgagors were estopped from impugning the validity of their 
mortgage, and decreed on the 25th of January, 1913, the sale of the 
whole property. In the second suit Munna Lai appeared and set 
up his title to the 3J biswas. The court held that the question of 
Munna Lai’s paramount title could not be decided in that suit 
and decreed the suit m lespect of the whole propeity on the 26th 
of March, 1914, and said that Munna Lai might king a separate 
suit to try the question of his title. Munna Lai then brought a 
suit for that purpose and claimed a declaration that the 3| 
biswas belonged to him and were not liable to be sold in execu- 
tion of the decrees obtained by Misri Lai and Murli. The 
defendants raised, inter alia, the plea that the two decrees afore- 
said operated as res judicata and that Munna Lai could not now 
raise the question of his title. Both the lower courts overruled 
this objection, and finding on the merits in favour of Munna Lai, 
decreed his suit. Hence this appeal. 

Mr. A. H G. Hamilton (with him Balm Sheo Dihal Sinha ), 
for the appellants 

The question as to whether the mortgagors owned the whole 
of the 4f his was or whether Munna Lai owned 3f- biswas out 
of it is res judicata between the parties. Munna Lai was a 
pirty to the suits brought on the two mortgages. In the second 
of those two suits the court did nob decide the question of Munna 
Lai’s ownership and expressly left the matter open for a future 
suit. But in the first suit an issue was fiaraed as to the extent 
of the mortgagor’s share in tho propeity mortgaged, and that 
issue was decided against Munna Lai. It was immaterial that 
he was absent and did not defend the suit. Tho decree in the 
first suit operates as res judicata, I am supported by the ruling 
in Shyama Oharan Banerji v. Mrinmayi Debt (1). Although 
in the second suit the question was nob gone into and determined, 
yet it having been determined between the same parties in the 
first suit, the decree in the first suit constitutes a res judicata, 

* The Hon’blo Munshi Harayan Prasad AsUhana, for the 
respondent > 

In the previous suits Munna Lai had been impleaded only as 
a subsequent mortgagee, and in the capacity he could raise only 
(1) (1905) L L. R., 31 dale,, 78. 
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those pleas which the mortgagors themselves could raise. He, 
therefore, could not raise any plea which would detract from, the 
validity of the mortgages. No doubt he also filled another 
character by virtue of his paramount title in respect of 8| biswas. 
But this title he could not pu* in issue in that suit, nor could 
the eouit adjudicate upon it. In the first suit the court held 
that the mortgagors were estopped from disputing the extent 
of the share, and any pronouncement on the question of Munna 
Lai's owneiship was in the natme of obiter dictum, and not 
conclusive. The question of his title was not a matter directly 
and substantially m issue in the moitgage suit, and the decree 
does not operate as res judicata I iely on the following 
cases: — Joti Prasad v. Aziz Khan (1), Jagge&war Putt v. 
Bhuban Mohan Mitra (2), and Oirija Kanta Chnkrabutty v, 
Mohim Chandra A char jy a (3), 

Mr. A, H* C Hamilton , in reply 

There is a passage at p. 439 of the case in I. L. R , 33 Calc*, 
cited by the respondent, which shows that where in a mortgage 
suit a question of paramount title is gone into and determined, 
it is an effective decision on the point* There is no reason why 
such a decision should not have the force of res judicata . 

Ba^erji and Abdul Baoof, JJ , This appeal arises out of 
a stilt brought under the following circumstances. Bohan Lai 
and Shiam Lai, defendants, executed two mortgages in favour of 
Misri Lai and Murli on the 20th of October, 1908 and the 8th 
of April, 190S, respectively. In both mortgages the same pro- 
peily, namely, 4f biswas of nnuza Behta, malnl Muoiu La], was 
mortgaged. Subsequently to these mortgages, the mortgagors 
mortgaged a one biswa share out of the aforesaid 4| biswas in 
favour of Munna Lai. The mortgagees brought two separate 
suits on the basis of the two mortgages, and impleaded as defen- 
dants to each suit not only the mortgagors but Munna Lai also. 
MuUna Lai was made a party to each of these suits as subsequent 
mortgagee of a one fciswa share. The first suit was decreed on 
i&re 36th of January, 1913, and the second on the 2Gth of March, 
,ML4| In the first suit Munna Lai did not appear, but the mort* 
plea that they were the owners of a one hiax*« 
(*) (1905) I. L. B, S3 Dale , 425. 

^ 41915) 86 Indian Casts 12Q4, 
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share only and were nob competent to mortgage the remaining i918 
3f biswas, which, they alleged, belonged to Munna Lai. The 
court framed an issue as to the extent of the mortgagors’ rights ‘ «. 

and ‘the validity of the mortgage as regards 3f bis was, and decided AIj 

that tho mortgagors were estopped from asserting that the whole 
of the properly which they professed to mortgage did not belong 
to them. In the course of the judgment the court made some 
remarks as to Munna Lai’s rights, and in tho end made a decree 
for the sale of the whole of the mortgaged property, namely, the 
4£ biswa share in mauza Behta. -In the second suit brought 
upon the second mortgage Munna Lai did appear and he pub 
forward the contention that the 3f bis was • belonged to him and 
that the mortgagors had no right to mortgage that share. The 
court held that as Munna Lai set up a paramount title as regards 
the 3| biswa share, the question of his title could not be tried in 
the suit, and refused to try it, but it made a decree for the sale 
of the 4f biswas. In that suit the court distinctly said that Munna 
Lai’s remedy was to bring a suit of his own to try tho question 
of his title. The present suit was thereupon instituted by Munna 
Lai and he asked -for a declaration that the mortgagors were the 
owners of only a one biswa share and that the mortgagees had no 
right to put to auction sale, in execution of the two decrees obtain- 
ed by them, any portion of the remaining 3| biswa share, which; 
he alleged, belonged exclusively to him and not to the mortgagors. 

Both the court of first instance and the lower appellate court 
found that the 3f biswas claimed by tho plaintiff bolonged to the 
plaintiff and that the mortgagors Sohan Lai and Shiam Lai were 
owners of one biswa only. It was contended in the courts below, 
that the previous decrees obtained by the mortgagees operated as 
re s judicata and the question of the plaintiff’s alleged title could 
not be re-opened aad litigated in a separate suit brought by the- 
plaintiff. This plea was overruled by the courts be low. It has 
been repeated in the appeal before us, Mr, Hamilton, who 
appears for the appellants, has conceded that as in the second suit 
brought on the basis of the second mortgage decided by the 
Subordinate Judge on the 26th of. March, 1914, the court distinct* 
ly refused to try the issue as to the title of Munna Lai in respect 
of 3f bisvas, the decision in that case cannot be held to be res 
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judicata ; but he contends that the decision in the 'earlier suit 
has the effect of res judicata. As we have said above, both tlio 
courts bilow have found that the property claimed by the plain- 
tiff Munna Lai belongs to him, We luvo, therefore, to consider 
whether Munna Lai is precluded by any pre visions of law from 
putting forward the title which has been found to ovist in him 
and m respect of which we are bound to accept the finding of the 
court below. In order to determine whether the question of 
Munna Lai’s title is res judicata, wo have to sec whether in the 
previous suit this question was directly and substantially in issue. 
We must take it as settled law that m a suit brought by a mort- 
gagee to enforce his mortgage a person claiming a title paramount 
to the mortgagor and the mortgagee is not a necessary paity, 
and the question of the paramount tide cannot be litigated in 
such a suit. We may refer to the decision of this Court in 
Joti Prasad v. Asia Khan (1). That case followed a ruling of 
the Calcutta High Court in Jaggesuar Putt v. Bhutan Mohan 
Mitra (2). It is true that in the present inst'ance Munna Lai 
w as made a party to the suit brought by the mortgagees on the 
basis of the first mortgage, but he was nude a party, not as a 
person claiming a paiamount title, hut as subsequent mortgagee of 
a one biswa shaie and thus representing the moibgagors as regards 
that share As such repi esentative he could not raise the question 
of his paramount title. That apparently was the reason why he 
did not appear in the suit He filled two capacities in that 


litigation ; viz , first, that of a subsequent mortgagee and as 
such representing the moi tgagors as icgards a pait of the 
mortgaged property ; and secondly, as a person setting up a par- 


amount title in respect of 3| biswas. The question of his par. 
apnount title could not be litigated in that suit. Therefore no issue 
ebiihl be framed in regard to that question and no #ueh issue could 
be determined as an issue which arose directly and substantially, 
t! b * rn an< ^ tb ® mortgagee, * The mortgagors it is true, 

Munna Lai owned a 3f biswas share and that they, , 
were not competent to mortgage that shayg and 
• "5^ sbare th f mortgage was invalid^ It is in .. • 
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of the mortgagors to mortgage the whole of the 4 f biswas. The 
court decided that the mortgagors who had made the mortgage 
were estopped from questioning the validity of the mortgage and 
asserting that they were not the owners of the property which 
they mortgaged on the representation that they were the owners* 
thereof. In the course of the judgment the learned Subordinate 
Judge made some observations in respect to Munna Lai, but these 
observations were nothing more than obiter dicta and could not* 
as between the mortgagees and Munna Lxl, be treated as a deci- 
sion on the question of the paramount title of Munna Lai. In 
this viowit cannot be said that the question of Munna LiPs title 
has become res judicata by reason of the decision in the previous 
suit. It may be, as observed in Jaggeswar Dibit v. Bhuban 
Mohan Mitra (1), that if Munna Lai had allowed the question 
of his pai amount title to be determined in the suit, he might not 
be permitted in appeal to contend that the decree of the court* 
below was vitiated by reason of the determination of that ques- 
tion, but that was not the case here. In the piesent suit Munna 
Lai did not appear, and he did not put into issue the question 
of his title in respect of the 8| biswas share. That question, 
therefore, remained an open question as between him and the 
mortgagee and he is entitled in a subsequent suit to raise the 
same question It is true that the decree in the previous suit 
was a decree for the sale of the whole of the biswas, but that 
is the only decree which could be made in the previous suit, and, 
so far as the 3-f biswas share is concerned, Munna Lxl must he 
treated as if he was not a pxrty to the previous suit The princi- 
ple of the decision of the Calcutta High Court in Girija Kanta 
Chaharbutfy v. Mohmi Chandra A char jy a (2) is applicable to 
the present case. There in a suit by a mortgagee the legal 
representative of one of the mortgagors who had died w is m ide 
a party as representing the mortgagor. A decree was obtained 
against him and the property was sold. The auction pui chaser 
having been resisted in obtaining possession of a portion of the 
property sold brought a suit for possession. In that suit the 
representative of the mortgagor, who had been a party to the 
previous suit, set up an independent title to the property chimedL 

(1) {1908} X. Ii, E., 83 Galo , 425. (2) (1915) 85 Mian Oases, 294. 

44 


mt 

Qd-BMmtmm 



590 


THE INDIAN LAW REPORTS, 


[VOL XL 


1918 


GoBAftDHAB 

0 * 

Mvmk iXiAL 


1918 

J$r4, SO* 


It was held that he was not precluded from raising the question 
of his title by reason of the previous decree passed against him. 
In this case Munna Lai was a party to the suit as representing 
the mortgagor in respect of a one biswa share* He could not be 
made a party as claiming paramount title to the remaining Bf 
bis was. The fact of a decree having been passed against him as 
representative of the mortgagors could not, upon the principle of 
the ruling to which we have referred and on general principles, 
preclude him from bringing a suit of ms own to try the question 
of his title, and the court from granting a decree to him in 
respect of the title which it has found to exist* In this view w* 
are of opinion that the appeal must fail. We accordingly dismis* 
it with costs* 

Appeal dismissed* 


Before Justice Sit Picwiada Chaian Banerji and Mr Justice Abdul Baoof » 
HINGU SINGH and othbbs (Dhfbhdantb) t>. JHURI BINGH and qxh 
(Plaintiffs) and BAMBA25 SINGH and others (Dufehlaot).® 

C%<o% 1 Pi ocedure Code (1908), order IX, rules 3 ahd 6-— One plaintiff out of st» 
present— Appearing plaintiff general attorney for the others —Dismissal of 
suit for want of prosecution— Dismissal on merits— Second suit on satq* 
muse of action bat red. 

On the date fixed for the hearing of a suit neither the defendants nor their 
pleader appeared. The plaintiffs’ pleader also did not appear, hut one of tb* 
plaint ifia was present. He was also the general attorney of the other plaintiffs 
The court dismissed the smt for ** want of prosecution,” The plaintiffs applied 
to have the dismissal set aside, but their application was refused on the ground 
that their remedy was by means of a separate suit. They consequently brought 
a second suit olaimmg the same reliefs as they had claimed m the former 
suit Meld that, inasmuch as all the plaintiffs must bo deemed to have been 
present through the plaintiff who had appeared %nd was general attorney for 
the non-appearing plaintiffs, the suit must be legarded as having been 
dismissed on the merits, and not under order IX, rule 3, of the Code of Civil 
Procedure, and a second smt oh the same cause of action was therefore barred. 


The facts of this case are fully stated in the judgment of the 
Court 

Dr 8, if. 8ulmmm } for the appellants. 

Mr. if, £, Agarwala , for the respondents 
v BaneBjx and Abdul RaoqFj JJ, :~ThIs is a somewhat unfor* 
t ^ttm&te case, The facts whhth have given rise to it are as follow#* 

,Jfo« of 1917, from an border of Shekhar Nath Banerp, 
^ dated the Itthof J$ne, 1917. 
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ffhe plaintiffs, who are six in number, brought a suit for the 
same relief which they have claimed in the present suit. That 
case was taken up for hearing, and one of the plaintiff's was 
examined. The parties then informed the court that they would 
abide by the deposition of a particular person. A date was 
fixed and on that date the person named appeared, but refused 
to make any statement Thereupon the case was postponed and 
the 15th of September, 1914 was fixed for hearing and the parties 
were ordered to produce their evidence on that date. On the 
15th of September, 1914, when the case was called on for hearing, 
the defendants or their pleader did not appear. The plaintiffs’ 
pleader also did not appear. One of the plaintiffs, Jhuri Smgh, 
Was present, but he did not " prosecute the suit ” by which w# 
Understand the trial court fro mean that he adduced no evidence, 
Thereupon the court made an order dismissing the suit “ for 
want of prosecution ” (ba-adaTn-pairawi). The plaintiffs ap- 
plied to have this dismissal set aside, but their application was 
refused on the ground that their remedy was a separate suit. 
They thereupon instituted the present suit for the same reliefs. 
The court of first instance dismissed it on the ground that the 
Suit was not maintainable in view of the dismissal of the former 
suit. It held that the dismissal must be deemed to be a dismissal 
on the merits under order XVII, lule 3, of the Code of Civil 
Procedure and therefore a subsequent suit could not be main- 
tained This decision of the court of first instance was reversed 
by the lower appellate court, which was of opinion that older 
XVII, rule 2, of the Code of Civil Procedure was applicable to 
the case and that the suit was maintainable. That court accord- 
ingly remanded the case to the court of first instance. Prom this 
■order of remand hhe present appeal has been filed The question 
We have to consider ia whether, undefr the circumstances mentioned^ 
above, a second suit is maintainable. It is dear that on the 
date which was fixed for the hearing of the former suit, namely,, 
bn the 15th of September, 1914, what the court had to do, when it 
took up the case, .was to ascertain whether the parties were 
present and which of them. After this the court had to take 
action under the provisions of order IX. $f neither patty was 
present it had to dismiss the suit under rule $ of that orc&r. 
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In that case the remedy of the plaintiffs would be either to apply 
to have the suit restored or to bring a fresh suit on the same 
cause of action, if not barred by limitation. If the plaintiffs 
were present and the defendants were absent, the court had to 
proceed under rule 6 and hear the case ex parte. If the plain- 
tiffs were absent and the defendants were present, it had to 
proceed under rule 8 and decide the case accordingly. In the 
present case one of the plaintiffs, Jhuri Singh, was, as stated 
above, present, and this is also stated in the judgment of the 
court which heard the first suit. It has been found in this suit, 
and the finding was never impugned, that he was the general 
attorney of all the other plaintiffs. Therefore we must take it 
that all the plaintiffs were present before the court, through 
Jhuri Singh, who appeared for himself and represented the other 
plaintiffs as their general attorney. As the plaintiffs were 
present the court could not tako action under rule 3, and the 
only rule under which it could proceed was rule 6. In proceed- 
ing under rule G it had to consider whether the plaintiffs' case 
was proved and it could either decree the claim or dismiss it. 
In the present case the court dismissed the claim. We must 
hold thau the case was dismissed under order IX, rule 6, because 
the plaintiffs did not satisfy the court by the evidence on the 
recorder any evidence which they might have produced tint 
their case was a true one. Tho court, it is true, did not say 
that it dismissed the suit because no evidence was adduced which 


satisfied the court that the claim was a true one, but the court 
said that there was an absence of prosecution. Tucse words 
can only be understood as meaning that the plaintiffs did nothing 
to support their claim, that is to say, that there was no evidence 
which established the claim, The court's action could only bo 
under order XVII, rule 3, that is to say, the court deoiled the 
case upon the materials before it. We are unable to hoi! that 
under these circumstances the suit must be deemed to have been 
dismissed under order XVII, rule 2, read with order IX, rule 8. 
Jt was not a case in which the plaintiffs were absent, nor was it 
I'lfpisedn ^ which the plaintiffs' pleader was present but had no 
p^|r|i|ji|dnB^ If rule 8 of order IX had applied, the plaintiffs 
fefrflei* k een ^titled to bring a fresh suit. As 
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that rule, under the circumstances of the present case, could not igis 
apply, the dismissal can only be regarded as one on the merits, 
and thus bars the institution of a fresh suit It is true that 4 * 
when an application was made to the court to restore the suit JhcmSimh 
to its original number, the court seemed to think that the 
dismissal was one under order IX, rule 3, but, as has already 
been pointed out, that dismissal, as a matter of fact, was not and 
could not be one under order IX, rule 3, and therefore no appli- 
cation could be made under rule 4 of that order. We think that 
the view taken by the court of first instance was right. We 
accordingly allow the appeal, set aside the order of the court 
below and restore the decree of the court of first instance with 
costs. 

Appeal allowed !f 


PBIVY COUNCIL. 


RI8AL SINGH and another (Peaintifib) u. BALWANT SINGH 
AND OTHERS {DEFENDANTS}. 

[On appeal fiom the High Couit of Judicatuie at Allahabad.] 

Hmchi Law— Adoption by widow of son to deceased husband*- Subsequent suit 
by he) to set awde adoption on ground that she had no autlm it stopped, 
dismissal of suit on giound of — Decision by Dr ivy Council that she had 
authonty and that adopt lion was valid -^Decree properly made against widow 
rept eventing estate, binding effect of oji reversioner — Ros judicata — Civil 
Procedure Code , 1908, section 11. 

Aftei adopting a son to her deceased husband a Hindu widow m a suit by 
an alleged reversioner against her to set aside the adoption on the ground that 
she had no authority from her husband to make the adoption alleged in her 
written statement and stated in court through her pleader that she had author- 
ity to make the adoption, and that it was valid. Ihe suit was dismissed 
beoaxxse the plaintiff was found not to bo a reversioner I he widow then 
brought a suit against the adopted son to set the adoption aside, pleading that 
she was t nofc vested with authority fiom her husband to adopt and denied 
having made the adoption. d?ho adopted son contested the suit, and it was 
decided by the courts m India on the ground that the widow was estopped tmm 
maintaining it. On appeal, however, the Piivy Council raised an issue as to 
her authoi ity to adopt, and held on the evidence on that issue that the adoption 
was valid. In a suit by an alleged reversioner to the estate of her husband 
against the adopted son for a declaration that the adoption was invalid and 
for possession of the estate. * 

# Present Lord Sumner, Sir John Edge, Mr. Ameer Anx, and Sir 
V?AXOTR PhIDIUKQ HEg BA^T, 
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EM that not withstanding fche personal estoppel which bound her, the 
widow represented the os r ato on the question of fact as to whether the defend- 
ant* (respondent) had or had not been validly adopted, and that sho lepresertfced 
it withm the meaning of tho rule 1 ud down m Kaiama Matchia, v. Tim fiajak 
of 8hivaguiiga ( 1), and under the onoum^lane03 the decree against her would 
bind the revcr»ioneis 

Ihough tho rule of to* judicata as enacted m section IX of the Code of 
OiVilJ?rocaduie, J/1Q3, wis not knotty applicable, as the appellants (plamlifis) 
wire not parties to the widow’ a suit against the adopted son, and did not 
claim through a party to that suit, y t the principle of too judicata hid been 
lightly applied by eo nts m Inin so as to bind leyoision'rs by decisions m 
litigation fairly and honestly given for oi against Hindu fomolia repiesentmg 
estates In the absence of all authority then Loidships could not decide that 
a Hindu lady, otherwise qualified to ropie&ont an estite m litigation, ceases 
to be si qualified merely owing to personal disibility or disadvantage as a 
litigant, although the merits of the case weie tned, and the trial was fair and 
honest 

Appeal 66 of 1917, fiom a decree (29th April, 1915) of the 
High Court at Allahabad, which affirmed a decree (4tb March, 
1915) of the court of Subordinate Judge of Saharanpur. 

The only question for determination on this appeal was as to 
whether the appellants’ suit was birred as being res judicata. 

For the purpose of this report the facts are sufficiently stated 
in the report of the heaung of the case before the High Court 
(Sir H. R. Richards, CJ, and Sir P C Ranerji, and E. M 
Des 0 Ckamier, JJ.). The Chief Justice and Mr. Justice 
Banerji differed, the former h ildmg that the suit w r as not barred, 
and the latter deciding that it was (2; 

The case was referre 1 to Mr. Justice Chamier before whom 
it was argued and he agreed with Mr. Justice Banerji that 
the decision of the Board in Dharara Kununr v. Rahoant 
Singh (2) created a bar to tbe maintenance of the suit. 

On this appeal— 

A.M. Dunne, K.O., and Whitmore L. Richards, for the appel- 
lants, contended that the suit was not birred as res judicata by 
the decision of tbe Board in Dharam Kunwar v. Balwant Singh 
(3) the appeal to the Privy Council in the suit by the Ram, In 
that suit her conduct estopped the Rani from denying that she 
I had authority to adopt Balyant Singh. She could therefore not 
be said to represent the estate with regard to ihat issue within 

' W ,11638) 9 “Moo., I. A , 539 (604) (2) (1915) I. L. E , 37 All., 49G, 

, . (3) (1912) L L. B„ 34 All., 398 : L. R , 39 I. A 142. 
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the rales laid down in Katama Nafchiar v. The Rajah of Shiva- 
gunga (1). That rule had not been applied to a ease where the 
female bolder was so estopped by facts personal to herself: there 
must be a “ fail trial of the light ” and that was absent here. Both 
courts below decided the case entirely on the ground of her estoppel, 
and the first court lejectcd evidence of her authority to adopt. 
The inference to be drawn upon the rejection of such evidence 
is that the Boaid had no intention to bind the revernioners by a 
judicial decision. The Civil Procedure Code, 1908, section 11, 
was not applicable, the appellants not having been parties to the 
previous suit ; and the only question is whether they are bound 
under the rule laid down in the Shivagunga case (1). Reference 
was made to the English decisions as being in favour of view that 
there was no bar of re s judicata to the suit : Concha v Concha 
(2) ; Langmead v. Maple (3) and Robinson v. Daleep Singh (4) 
De Gruyther, K.C., and J. M. ParUch, for the respondents, 
contended that the Ram m the former suit lepresented the estate. 
The Privy Council intended to decide and did decide on the 
evidence that she had aubhiuty to adopt Balwant Smgh and that 
decision was binding on the appellants on the rule laid clown in 
Katama Natohiar v. The Rajah of Shivagunga (1). Thatrule was 
followed and applied injugul Kishore v. Jotendro Mohun Tagore 
(5); Pertabnaram Singh v. Tmlokmath Singh (6); and Hari 
Nath Chatter jee v Mothurmohnn Goswami (7), There was 
no absence of the " fair tml of the light ” in the rule so laid 
down; and there was nothing in the leooidtoshow that any 
evidence tendered had been excluded. The question of whether 
all the necessary evidence was before the Board was for the Board 
itself to determine. The effect of the decision was that the 
reversioners are to be regarded as being parties to the suit, though 
not claiming through the widow. Reference was made to China- 
volu Punnamma v. Chiruvolu Perrazu (8); and Venkata- 
narayana Pdlay v. Subbammal (9). Section 11 of the Code 

(1) (18S3) 9 Moo ,1 A , 539 (004) (5) (1884) I. h. R , 10 Oalo„. 986 : I». I 

11 X. A , 85. 

(2) (1886) 11 App. Gas., 641 (549), (6) (1884) I. L B, 11 (Mo,, 188 . L« B. 

IX J, A 197. 

(8) (1885) 18 G.B.N.S., 258 (270, 271). (7) (1893) i’ L. B„ 21 Oalo., 8 : L B , 

201. A., 183, 

(4) (1879) 11 Oh. D„ 798. ( 8) (1906) X. L, B , 29 Mad,, 890. 

(9) (1915) 1 . L. B„ 39 Mad,, 107 : L. R„ 42 1. A,, 125. 
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of Procedure, 1908, was therefore applicable, and under that 
section the sole question was whether the same issue was finally 
decided in the founer suit : Tirbhuwxn Bahadur Singh v. 
Itameshar Balchsh Singh (1) In the former suit there was an 
i-sue settled as to the Rani's authority, the first respondent, and 
it was finally decided by the Privy Council that she had. It was 
not necessary that it should bo decided by the Lower Courts in 
India. Reference was made to Jagatjit Singh v.Sarahjit Singh 
(2); Abdullah Ashgar Ali Khan v. Garnish Dais (8) ; and as 
to successive adoptions to Suryana ray ana v. Venkal aramana 
(4). 

The suit, it was submitted, was barred as being res judicata. 
A. M. Dunne, K. 0 , in reply contended that section 11 of the 
Code of Civil Procedure, 1908, was not applicable. The rule in 
Ifatama Natchiar v. The Rajah of Shivagunga (5) as to rever- 
sioners being bound rested solely on the consideration that the 
widow represented the estate. But here, owing to her personal 
estoppel, she could not represent it. In her plaint she pleaded 
that the adoption should be declared not binding upon her. That 
evidence was excluded was shown by the record in the formei 
suit, for it was made a ground of appeal, and also a ground for 
granting leave to appeal to the Privy Council. 

1918, June 3 rd : — The judgment of their Lordships was 
delivered by Sir John Edge : — 

This is an appeal from a decree, dated the 29th of April, 1915, 
of the High Court at Allahabad, which affirmed a decree of the 
Additional Subordinate Judge of Saharanpur by which the suit of 
the plaintiffs had been dismissed. The suit was dismissed on the 
ground that a decision of the Board on the 23rd of April, 1912, in 
an appeal to His Majesty in Council in a previous suit, in which 
Balwant Singh, the principal defendant in this suit, was the 
defendant, and the late Rani Lharam Kunwar was the plaintiff, 
operated as a bar to the maintenance of this suit, which is 
brought by plaintiffs who were not parties to the previous suit, and 
^ .. -(,1) (1906) XL. R., 28 AH., %’! (740) .• h. R., 38 I. A., 156 (164). 
rill. - ( ( 2 ) (1891) I. L, K., 19 Calc., 159 (172) : L, R , 18 I. A., 165 (176). 

L - »•’ 0*1°.. 442 ; L. R., 44 1. A., 213, 



ALLAHABAD SERIES. 


597 


VOL. XL] 

do not represent either party to the previous suit. That decision 
xs reported in 39 I. A,, 142., Rani Dharam Kunwar v. Bahvant 
Singh (1). 

In this suit the plaintiffs are Chaudbri liisal Singh and Lala 
Fateh Chand. The plaintiff, Chaudhri Risal Singh, claims in this 
suit possession of part of the Landhauia Raj, which is a large 
estate of great value ; his claim is based on an allegation that he 
is the heir of Raja J igat Prakash Singh, whom he alleges to 
have been the last male owner of the estate. The other plain* 
tiff, Lala Fatoh Chand, alleges that before suit Chaudhri Risal 
Singh conveyed to him the other part of the estate, and he claims 
possession of that other part of the estate as the grantee of 
Chaudhri Risal Singh. The plaintiffs also claim mesne profits. 

The principal defendant to this suit is Bahvant Singh, through 
whom the other defendants claim title. Balwant Singh’s case is 
that the estate vested in him as the adopted son of the late Raja 
Raghubir Singh, to whom he alleges that he was validly adopted 
by the late Rani Dharam Kunwar, the widow of Raja Raghu- 
bir Singh, who admittedly died possessed of the estate. The 
factum of the adoption was denied by the plaintiffs, but it is no 
longer disputed, and cannot now be disputed jthe plaintiff's, 
however, allege that Rani Dharam Kunwar had no authority to 
adopt a son to her husband, and further that if she ever had 
authority to adopt a son to her husband, that authority was a 
limited authority, and was exhausted by previous adoptions made 
by her before she went through the form of adopting Balwant 
Singh. The decision of the Board, which has been held by the 
Courts below bo operate as a bar to the maintenance of this suit, 
related to the adoption of Balwant Singh as a son to her late 
. husband by Rvni Dharam Kunwar, 

The plaintiffs allege, and the defendants deny, that on the 
death of Rani Dharam Kunwar on the 12th of November, 1912, 
tbe plaintiff, Chaudhri Risal Singh, was the next nearest reversioner, 
and was as such entitled to the estate of Landhaura, That issue 
as to the status of Chaudhri Risal Singh has nob been tried, 
and is irrelevant if the suit is barred by the decision of the Board 
of the 23rd of April, 1912, 

(1) (15*12) I, Ii. R,, S4A11., 398: L. R.,39 L&..U3 
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There has been much litigation relating to tho title to the 
estate of which Raja Raghubii Singh died possessed, and in order 
to understand the case which was before the Board m 1912, it is 
necessary briefly to lefei to that previous litigation and to the 
position of the several parties to it. Raja Raghubir Singh died 
on the 23rd of April, 1868, and at the time of his death ho left no 
son living ; his widow, Ram Dluram Kunwar, was then enceinte, 
and after his death she, on the 16th of December, 1868, gave biith 
to Raja Jagat Prakash Smgh who v as his posthumous child Raja 
Jagat Prakash Smgh die! in childhood on the 81st of August, 
1870, and on his death Rani Dharam Kunwar succeeded to the 
possession of the family property in light of her interest for life 
in it as his mother and heiress. The fact that she alleged that 
she obtained title to the pioperty under oral will of her husband, 
Raghubir Smgh, is immaterial On the 4th March, 1877, Rani 
Dharam Kunwar adopted Tofa Smgh as a son to Raja Raghubir 
Singh To p a Smgh, then kaovvn as Raja Narendra Smgh, died in 
childhood about two and a half years after his adoption. On the 
20 bh of January, 1883, Ram Dharam Kunwarjadopted another boy ? 
named Ram Sarup, as a son to Raja Raghubir Singh. Ram Sarup, 
then known as Ram Padab Smgh, died in Juno 1 885. On the 13th 
of January, 189 J Ram Dharam Kunwar adopted Bnlwant Smgh, 
the principal defendant in this suit, as a son to Raja Raghubir 
Singh. On the 13th of January, 1899, Chaudhri Ram Niwaz, who 
was the father of Bal want Smgh, executed a deed, by which he 
acknowledged that he had given his son, Bal want Singh, then 
16 years old, to Rani Dharam Kunwar, widow of Raja Raghubir 
Singh, deceased, Rais of Landhaura, as an adopted son for her 
and her husband, and stated that — 

u the usual religious- ceremonies and those connected with the biradri 
have been performed with all publicity to-d iy. Prom to-day the said son has 
no connection lufc with his natiurvl family. Prom *o-dtiy the said son wil 1 have 
those rights in the whole of tlio pLOpci fy left by Baja Raghubir Singh, 
deceased, and possessed by the said Bam, which an adopted &cn legally acquires. 
But it has been agreed botweea' w me, the e23culaiit>, and tho said Ham, accord- 
ing to the provisions of the will and permission of R ighubir Singh, 
deceased, that e3ig shall, till tho end of In r hfe, continue to be the owner and 
possessor of the whole ostato and propei fcy of every description belonging to the 
fiaidBaja which exists at picsent or may be acquired in future ; and as long as 
she fives sill sorts of management and supervision of the estate shall rest with 
her as its owtwr." 



ALLAHABAD SEMES, 


599 


VOL. XL] 

On the 1st of May, 1909, oneBaldeo Singh, claiming to be the 
reversionary heir of Baja Righubir Smgh, brought a suit m the 
Court of the Subordinate Judge of Baharanpur against Rani 
Dharam Kunwar and Bulwant Singh t*j have the adoption of 
Balwant Singh set aside. In that suit evidence as to the alleged 
adoption was taken. The mam contention of Balden Singh, so 
far as the adoption of Balwant Singh was concerned, was that 
Raja Raghubir Smgh had not give'n to Ram Dharam Kunwar 
aubhoiity to adopt a son to him, and that any authority which 
Raja Raghubir Smgh may have given to his wife to make an 
adoption was not an authority which enabled hoi to make succes- 
sive adoptions. No oral evidence to prove that an authority to 
adopt had not been given to Rani Dharam Kunwar by Raja 
Raghubir Singh was appamntly procurable; Rani Dharam 
Kunwar did not give evidence in that suit, but m her wiitten 
statement in that suit she allege! that she had “ under valid 
authority and after due proclamation adopted Balwant Smgh, 
defendant no. 2, and the afoiesaid adoption is in every v ay proper.” 
Her pleader in that suit stated to the Court that the authoiity 
to adopt was oral, and as to the nature and scope of her author- 
ity to adopt, said that Raja Raghubir Singh's object in giving 
his wife authority to adopt was that " in the event of Rani Dha- 
ram Kunwar, who was then piegnant, giving birth to a daughter, 
or of a son being born and dying, she should adopt, and in the 
event of the death of that adopted son she should again adopt, 
and in the event of the last-named also dying, she had authority 
to adopt again, and so on.” There was documentary evidence 
put before the Subordinate Judge and four witnesses were called 
to prove the onl authoiity to adopt, but the Suboi dilute Judge 
did not believe these witnesses, and he found that Rani Dharam 
Kunwar had not authoiity to adopt Balwant Smgh, as the 
authority was not one authorising her to make successive adop- 
tions. Having found, however, that Baldeo Smgh had failed to 
prove that he was a reversioner, the Suboidmate Judge dismissed 
the suit, but in his deciee he inserted his finding against the 
validity of the adoption. That decree came on appeal before the 
High Court at Allahabad, and the appeal was dismissed ; but the 
High Court; on the application of Balwpnt Singh, struck out of 
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the decree of the Subordinate J udge his finding as to the inva- 
lidity of the adoption on the ground that, Baldeo Singh having 
failed to prove that he was a reversioner, the is-me aa to authority 
to adopt did not arise and was irrelevant. That application was 
resisted by Rani Dharam Kunwar, and her advocate fianhly in- 
formed the High Court that her object in wishing to have the 
invalidity of the adoption retained in the finding as to the 
decree of the Subordinate Judge was that it might be used as 
res judicata in future litigation between her and Balwant Singh, 
Before Baldeo Singh's suit was dismissed Rani Dluiam Kun- 
war and Balwant Singh had quarrelled, Balwant Singh was 
claiming his full rights as an adopted son and was refusing to be 
bound by the terms as to Rani Dharam Kunwai’s position with 
regard to the ownership, management and control ol the property 
that had come from Raja Raghubir Singh, which had been agreed 
toby* Ghaudhri Ram Niwaz in the deed of the 13th of January, 
1899, and she determined to repudiate the adoption. 

On the 7th of January, 1905, Rani Dharam Kunwar brought a 
suit against Balwant Singh in the Court of the Subordinate 
Judge of Saharanpur, and in her plaint alleged that Raja Raghu- 
bir Singh had never given her authority to adopt a sou, and 
prayed that it might be declared that she had no power to adopt 
Balwant Singh, and had in fact never adopted him according to 
any ceremony under the Hindu law, and that a document of the 
13th of January, 1899, in her name as the executant which pur- 
ported to be a deed of adoption iu favour of Bahvant Singh was 
void and ineffectual as against her. 

The deed of adoption of the 13th of January, 1899, which Rani 
Dharam Kunwar sought to have declared void was a registered 
deed in her name and under her seal in which she alleged that 
Raja Raghubir Singh, when he became hopeless of recovery in 
Ms last illness, made the following will in her favour, she being 
then pregnant: — 

« If (Go3 forbid !) yott give birth to a daughter, or^ if a son he born but dies 
after his biith, I strictly order you to adopt some boy to mo, so that he might 
perform my skradh ooreraony and yams, and perpetuate my name, and after 
jour death beoomo the absolute owner and possessor of the whole of my estate. 

(%$ forbid !) the son who might be adopted under this authority should die 
in jour life time you will have power to adopt another boy." 
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In that deed Rani Dharam Kuuwar, amongst several other 
things, also alleged that she on the day on winch the deed heats 
date, after performing the necessary ceremonies adopted 13.1,1 want 
Singh, son of Chaudhri Earn Niwaz, to lie' self and her husband 
in the presence of the gentiy, the di- triet authority &, and other 
European gentlemen, and the mombtrs of Iter birudri, and that 
Cltauduri Ram Niwaz gave Balwant Singh to her as an adopted 
son. That deed was on the 19th of Jammiy, 1899, duly registered 
by the Sub-Registrar of Rurlci, Rani Dliaram Kuuwar having 
first personally admitted in the presence of the Sub-Registrar its 
execution by her. In her plaint in her suit against Bahvant 
Singh she endeavoured to explain away that deed by alleging 
that she had no knowledge of that deed before July 1904 ; that 
she had not got it registered ; that it was written in her name 
without her knowledge on the 13th of January, 1899, by one Tahau- 
war All, who was her diwanin charge of her entiie bun.ne-.ri, and 
was her adviser, and that he had got it registered. She also 
alleged in her plaint that having learnt during the pendency of 
Baldeo Singh’s suit that Tahauwar Ali was secretly in collusion 
with Bahvant Singh she dismissed him, and she also endeavour, d 
no explain away her written statement in the suit of Baldeo 
Singh, admitting the adoption of Bahvant Singh, and her 
pleader’s statement in that suit as to her authority to make an 
adoption, by denying that lmr written statement and her 
pleader’s statement had been authorized by her. 

In the suit of Rani Dharam Kunwar against Balwant Singh 
he in his written statement, amongst other things, alleged that 
Rani Dharam Kunwar had authority to adopt him to Raja Ragbu* 
bir Singh and that ho had been validly adopted. The Subordi- 
nate Judgo held that Rani Dharam Kunwar was by her acts 
estopped from denying that Balwant Singh had been validly 
adopted to Raja Raghubir Singh, and did not try any other issue. 
The High Court at Allahabad, agreeing with, the Subordinate 
Judge, dismissed the appeal of Rani Dharam Kunwar, and there- 
upon she appealed to His Majesty in Council and again failed. 
The facts which this Board has stated as to the history of the 
j litigation and as to the positions of the parties and their acts 
have been derived from the record of the appeal to His Majesty 
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*m Council in which the Boaid gave its decision of the 23id of April, 
1912, The evidence upon which that decision was arrived 
at was before the Board in the lecoidof that appeal It is said 
th&t evidence to show that Rani Dhaxam Kim war had no author- 
ity to adopt Bahvant Singh had been excluded in her suit, and 
that consequently the Boaid in 1912 ought not to havo found 
that Balwant Singh had been validly adopted, It is true that 
Rani Dharam Kunwar applied to the Suboidinate Judge that 
evidence should be taken, but it does not appear that she ever 
applied to have witnesses summoned or tendered any evidence 
which was rejected. It is difficult tc conceive what oral evidence 
Rani Dharam Kunwar could have produced, except her own per* 
sonal evidence, to prove that she had received frum Baja Raghu* 
bir Singh no authority to adopt, and if she had given evidence 
that she had no authority to make the adoption euoh evidence, 
having regard to her own acts and documental y evidence on the 
record, could not have been accepted as true. 

Their Lordships in this appeal pressed the learned counsel 
who appeared for the appellants to state what oral evidence 
there was available to prove or to suggest that Raja Raghubir 
Singh had not in this final illness given to Rani Dharam Kunwar 
his authority to adopt, but the learned counsel was not in a 
position to suggest what oral evidence could have been produced 
to prove that Raja Raghubir Singh had not given that authority 
to his wife. The Board in 1912 was satisfied, and rightly satis* 
fied, that no further evidence as to tlio authority or absence of 
authority to adopt could be expected io bo produced by anybody 
beyond the evidence then already taken. As appeals from the 
report of the case in 9 Allahabad Law Journal Reports, 730, the 
learned counsel for Rani Dharam Kunwai contended in argument 
before the Board in 1912 that if it were held that Rani Dharam 
Kunwar was not estopped from denying that Balwant Singh had 
been validly adopted, the question arose whether she had any 
* authority to adopt him ; and further contended that such authority 
■ as she alleged would not extend to the adoption in question. 
There was ample material m tho Appeal Record before the 
.Board in 1912 upon which the Board might find that Raja 
Ragliublr Singh, had given authority to Rani Dharam Kunwa; 



YOL XL.] # ALLAHABAD SERIES 603 

to adopt a son to him, and that such authority was a general 
authority and was not limited to making one or more successive 
adoptions. 

It is clear that the Bond in 1912 did intend to decide the 
question of authority to adopt as a question of fact. Iu the 
judgment of the Boaid it is said :~ 

“Tlie third Question, vR, as to wlnther fcbo Run had authority from hot 
husband to adopt the defendant give* rife 3 to tho pomt which Ins been argued 
before then Lordships ” 

And then their Lordships dealt with the contentions on that 
subject, and found that Raja Raghubir Singh had given to Rani 
Dharam Kunwar a general power to adopt which justified her 
adoption of Balwant Singh, and said : — 

if Thou* Loidshipg, in reviewing the fack.of the cu&e, are of opinion fchnfe the 
question may well be decided as on© of faot on the Rani’s own statements 
without reoou’sa to the doctrine of estoppel In their view she wis spoakmg 
the truth in Baldeo Singh’s action when pleading "as to her authority-” 

It is clear that the reasons of the Board in 1912, for deciding 
thus as to the facts an 1 for not confining the decision to the 
question of the estoppel were to quiet any religious scruples, 
which might have arisen if Raja Raghubir Singh could be said 
to have a son only by estoppel to perform religious duties, and 
also to put a stop to further litigation as to the validity of the 
adoption of Balwant Singh. 

There can be no doubt, in their Lordship's opinion, that Rani 
Dharam Kunwar in her suit against Balwant Smgh did, notwith- 
standing the personal estoppel under which she labouied, repre* 
sent the estate on the question of fact as to whether Balwant 
Singh had or had not been validly adopted, and that she repre- 
sented the (estate within the meaning of the rules in Katama 
Natehiar v. SHmut Rajah Moottro Vijaya Ramndha Bodha 
Gooroo Sawmy Feriya Odaya Tawar (tho Shivagwnga case). 
(]). The principle of law to be applied in such cases was, their 
Lordships consider, correctly summarized by Mr, Justice BahekII 
in his judgment in this cise thus Where the estate of a 
deceased Hindu has vested in a female heir a decree fairly and 
properly obtained against her in regard to the estate is, in the 
absence of fraud or collusion, binding cn the reversionary heir/ 1 
(1) (1063) 9 Moo., I, A,, 680, 
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It cannob be said that there had not been a fair trial by the 
Board in 1912 of « he right in the suit of Rani Dharam Kunwar 
against) Balwant) Singh. The light in that suit was \m right to 
the estate as son validly adopted to|Raja Raghubir Singh, It is 
true, as was pointed out in a judgment of tho High Court in 
this suit, that the rule oi 'tesjudi at a, as enacted in section 11 
of the Code of Civil Piocedure, 1998, is not sti icily applicable in 
this case, as the plaintiffs were not parties lo the suit of Rani 
Dharam Kumvar against Balwant Singh, and do nob claim under 
a party to that suit, but the principle of m pidicata has been 
applied rightly by the Courts in India so as to bind reversioners 
by decision in litigation, fairly and honestly conducted, given for 
or against Hindu females who represents 1 estates, as Rani Dha- 
ram Kunwar did in her suit against Balwant Singh. 

It has been urged by the learned counsel for the appellants 
here that Rani Dharam Kunwar cannot be regarded as having 
represented the estate m her suit against Balwant Singh, as by 
her acts she was personally estopped from denying that she had 
validly adopted him to Raja Raghubir fSingh, In the absence 
of all authority, their Lordships emnot decide that a Hindu lady, 
otherwise qualified to represent an estate in litigation, ceases 
to be so qualified merely owing to personal disability or disadvan- 
tage as a litigant, although the merits are tried and the trial is 
fair and honesty I he principle is that reversioners must risk 
that, so that there may be an end to litigation. 

Their Lordships will humbly advise His Majesty that this 
appeal fails, and should be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellants 2\ L . Wilson & Go . 

Solicitor for the respondents Edward Dalgado , 

J* V. W* 
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APPELLATE CIVIL. 


Before Mr, Justice Figgott and Justice Walsh, 

RAM DU LARI (Defendant) v. HARD WAR! DAL and others (Plaintiffs).* 
Act 1 Wo. IX of 1908 {Indian Linatumn Act), schedule 1, arJ 4c l 1f 3~ Lh itia* 
tion—8ah — Govttiant to make good lo^s m ca<to of Venice being compelled 
to pay money in ezeesb of sale consider a «on~~ Breach of covenant Suit 
against vondo^s mi covenant of indemnity . 

Where vendees are smug their vendor^ on a covenant of indemnify 
contained m thoir sale de*d, having been obliged to redeem a puor mortgage* 
the existence of which the vundois did not disclose* limitation rum*, not 
from the date of the sUc deed* but from the date when the plaintiffs* suffered 
actual loss by reason of their being compelled to pay off the prior mortgage 
charge. Han Ttwari v. Baghunath Ttuari (1) refened to. 

The facts of this case were as follows :~~ 

The predecessor in interest of the appellant executed on the 
23rd of April, 1889, a simple mortgage of certain property in 
favour of one Chatri Lai. Subsequently, on the 4th of July, 
1901, he sold the same property to the plaintiffs. In the sale-deed 
there was no mention of the mortgage ; on the other hand, there 
was a covenant to the effect that the property had Leen sold to 
the vendees free from all liabilities and debts, and that if any 
portion of the property passed out of the possession of the 
vendees or if any excess amount were charged against them , 
then the other properties of the vendor would be liable for the 
same, together with damages and costs. On an alternative 
reading of the words in vernacular the italicised words would be 
replaced by “if they were made liable for any prior encum- 
brance. 5 ’ On the 1st of August* 1902, Ohatri Lai sued on his 
mortgage and obtained a decree for sale of the property. Even- 
tually the, 20th of May, 1915, was fixed for the sale, and on the 
19th of May, 1915, the plaintiffs paid the amount of Ohatri Lai’s 
decree into Court and saved the property from sale. On the 10th 
of July, 1915, the plaintiffs brought a suit against the appellant 
for recovery of the amount together with interest from the estate 
of the vendor. Paragraph 4 of the plaint set out the covenant 
mentioned above j and the cause of action was said to have arisen 

# First Appeal No. 67 of 19i6, from a decree of Harihar Lai Bhargava, 
Subordinate Judge of Sbahjabanjmr, dated ike 1st of December, 191$. 

(1) (I8fc8) I. Xj R.| 11 All,*? 
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on the 19th of May, 1915. One of the pleas in defence was that 
of limitation. The court of first instance held that the cause 
of action for the suit did not accrue till the plaintiffs hud to pay 
the money on the 19th of May, 1915, .and that the suit was there- 
fore within time. The court decreed the suit. Hence this appeal. 
The Hon’ble Dr. Tej Bahadur Rttpru, (with him Babu 
Sarat Chandra Ghaudhri ) for the appellant : — 

The suit is essentially one for damages for breach of the 
covenant of title contained in the sale-deed. That covenant 
was in the f blowing terms, “the property has been sold to the 
vendees free from all liabilities and debts.” The title was 
guaranteed to be free ; but it was not free owing to the existence 
of the mortgage of 1889. fhe stipulation amounted to this, that 
the vendor was undertaking that there were no encumbrances 
or that if there were any, they had been cleared by him or would 
be cleared by him before the transaction of sale was completed. 
At the time when the sale was completed there existed contrary 
to the stipulation conveying an absolutely free title, an outstand- 
ing encumbrance on the property sold. Consequently, the breach 
of the stipulation occurred as soon as the sale was effected ; and 
the cause of action for a suit for damages for breach of the 
covenant arose on the date of the sale. It is pointed out in 
Halshury’s Laws of England, Vol. 2', pp. 40 a 464 465, 

that such a covenant is not a continuing covenant but is 
broken once and for all at the time of the conveyance if there i 3 
a defect in title; and consequently time begins to run forth- 
with, This principle has been followed in India in the case 
of Tulsiram v Murlidhar (1 ), and was discussed with appro- 
val in the case of Ardesir v. Vajesing (2). The same rule 
is laid down in Bart : Vendors and Purchasers, 7th Edition, 
pp. 788, et seq.; and a distinction is drawn there, as well as in 
the passage from Halabhry’s Laws of I ngland cited above, 
between a covenant of title and a covenant for quiet enjoyment, 
as to the point of time from which limitation for an action for 
breach begins to run in either case. In the case of Hari 
Mioavi ?• Raghunath Tiwari (3) Edge, 0. J., remarked 
* B ? m,) 760 ( a ) ( l901 ) I * L - 25 Bwi, 593 (603), 
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that if the suit had been for the breach of a covenant of title, 
no doubt the period of limitation would begin to run from the 
time when the deed was executed. As, however, there was no 
covenant of title in that case but only a covenant for quiet 
enjoyment, it was held that the cause of action did not arise 
until the happening of an event disturbing that enjoyment. 
Reference was made to Turner v. Moon (i) and The Secre- 
tary of State v. Pemmaraju (2). The cause of action having 
arisen on the date of the sale, the suit should have been 
brought within six jvars of tint date, under article 116 of the 
Limitation Act. As has been laid down in many of the authorities 
already cited time begins to run, in such cases, from the date 
of the conveyance, although the vendee may not have knowledge 
of the defect in the title. It is, therefore, immiterial when the 
plaintiffs came to know of the existence of the mortgage. At 
any rate, they had knowledge of it when they were made parties 
to Chatri LaPs suit in 1902. Even if it be regarded that the 
cause of action arose on the date of the decree in that suit, the 
present suit is still barred by time. 

Pandit Baldev Ram Dave, for the respondents, was not 
called upon. 

PiGOOTT and Walsh, JJ. Tnis is an appeal by the defen- 
dant in a suit which, as brought, was a suit for damages on 
account of the breach of a covenant of indemnity contained in 
a sale-deed of the 4th of July, 19f>L That deed in itself arose 
out of and formed the completion of a transaction embodied in a 
previous deed of the 9th of January, 1899. The plaintiffs in 
this case represent the transferees of the vendees under these 
two deeds and the defendant the vendor in each of these deeds. 
The vendor purports to convey certain property free of all 
encumbrances, and in each of them there is a covenant setting 
forth what is to happen in the event of its being found that the 
property is in fact encumbered, and in the event of the vendees 
being disturbed in possession or having to make any payment on 
account of some previously existing encumbrance. The matter 
Is Clearer in the earlier of the two deeds, but no doubt the point 
has to be decided with reference to the agreement as embodied 

X) {1901) 2 Oh., 825. ^(2) (1918) 80 M, U J,, 573) j 85 India* Oases 254. 
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at the end of the dted of tie 4th r t July, U01 on I a £ p 8 R of 
the book before us. We have only referred to the previous 
document in order to explain the nature of the transaction as 
throwing light on the intention of the paitics and the footing on 
which they wore dealing with one . not her. Unit rtunaf oly, in 
the deed of the 4th of July, 1901, there 1 as 1 een a denied error 
on the part of the senho m that very poiticn of the document 
which is most matei ial for our purpose. We an not sme that 
this error is really vital to the deci' ion of the qiuMicn aigutd 
1 efoie us, but the error is Ihetc and it is as veil that attention 
should be called to it A certain word in the des d may lave 
been intended to be written as “maqabal” or as " fazil ” As 
tbe document stands it is actually written “faqnbal,” w'hich is 
nonsense, but it must be intended to bo lead as one or other 
of these two words. Now on the one leading the expression is 
correctly translated in our paper book by the words i( or if any 
excess amount is charged against them , ” on the other reading, 
we may translate “ or if they are held chargeable with any 
encumbrance.” The latter of these two readings would be less 
favourable to the appellant’s case and for the purposes of argu- 
ment we may adopt the former. The covenant then is that, in 
the event of the vendees having to pay some excess amount, that 
is to say, some further charge over and above the sale considera- 
tion set forth in the deed, the estate of the vendor will be 
liable to make it good, together with damages and costs Im- 
mediately before the words above set forth there is a recital 
that the property is convoyed to the vendees free from all debts 
and liabilities or claims. Then follows the agreement that if 
any por f iott of the property passes out of the possession of the 
vendees, or they fail to obtain possession, or finally, in the 


alternative, if any excess amount is charged against them, the 
other property of the vendor will be liable for damages. It 
subsequently transpired that there was a prior encumbrance on 


JbBe' property conveyed in the shape of a mortgage in favour of 
Lai, A suit was brought on this mortgage in which 
th^ vendeep, were impleaded along . with 
pl:aam -^ as jested, ,hut. ; resulted 
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the property from sale under that decree the present plaintiffs, 
the vendees under the deed of the 4th of July, 1901, had to pay 
up the sum now claimed by them, consisting of the mortgage 
money due to Ohatri Lai along with interest and costs In the 
court below this claim was resisted upon a variety of pleas, 
some of which arc repeated in the memorandum of appeal now 
before us, but the appeal has been argued upon one ground only, 
namely, on the plea of limitation. 

There was an issue on this point in the court below (is^ue 
No. 5), and the learned Subordinate Judge disposed of it very 
briefly, by pointing out that m his opinion the cause of action 
accrued to the plaintiffs in the month of May 1915, when they 
had to pay the money to Chafcri Lai, and that this plaint had 
been filed with great promptitude in the month of July 
1915 He held theiefore than it was clearly within time. 
Curiously enough, in the memorandum of appeal before us this 
finding on the question of limitation is not in express terms 
challenged. We have been told, however, that there has been 
some error or oversight about the diafting of the memorandum 
of apj>eal and that the plea taken m the first paragraph was 
intended to read, “ that the plaintiffs had no subsisting cause of 
action, ” and so raised the question of limitation At any rate 
we have heard the appellant on this point, and it was within 
our discretion to do so. The plea is based upon the contention 
that the agreement embodied in the last paragraph of the deed of 
the 4th of July, 1901, was simply a covenant of title, that there 
was a breach of this covenant the moment „ the deed itself was 
executed, that a cause of action accrued to the plaintiffs on that 
very date and that consequently the present suit is barred under 
the six years’ rule of limitation As subsidiary arguments on 
this point our attention has been drawn to the fact that the 
mortgage in favour of Ohatri Lai was a registered document, of 
which h might be said that the plaintiffs had constructive notice, 
and that in any event they had actual notice of it when Ohatri 
Lai instituted his suit, which was as long ago as the year 1902. 
The argument before us has proceeded upon lines which evidently 
were not followed in the court below. Our attention has been 
drawn to a number of rulings* of which the decision most in 
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point is that in Hotm Tiw&vi v Raghuji&th T'tw&vi (1) What 
that case seems to us to lay down is that, if the plaintiffs in a 
suit like the present were bound to rely solely upon a covenant 
of title, whether express or implied, it might be held that limita- 
tion ran against them from the date of the execution of the 
deed; but in that suit itself a distinction was diawn, and the 
plaintiffs wore held to be within time, because they wore not 
suing upon a mere covenant of title* and it was held that their 
cause of action arose long subsequently when they were dis- 
possessed of a portion of land then in question* 

Similarly, in the present case, it seems to us that the plaintiffs 
are entitled to rely upon the words alreidy set forth as a cove- 
nant of indemnity and to bring a suit upon them from the date 
on which they suffered actual los3 by reason of their being 
compelled to pay off the prior mortgage charge. The decision of 
the court below on the issue of limit ition therefore appears to be 
substantially correct on the ground on which it proceeds, 
although the point was nob fully argued. The appeal, therefore! 
fails and we dismiss it with costs. 

Appeal dismissed. 


REYISIONAL CRIMINAL. 
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May, 4t 


Befo e Mi Justice Piqgotl , 

" MUHAMMAD AIM KHAN v RAJA RAM SINCIH. * 

Criminal Procedure Code, section 250 —Compensation— Accused tried on two 
chafes and acquitted on one, hut convicted on the other , 

Section 250 of the Oode o! Criminal Procedure is only applicable whore 
the trying court discharges or acquits the accused altogether. 

It cannot be made use of where the accused, being tried on two chargee# 
is acquitfcad on one, but convicted on the other, Muhti Bewa v, Jhoiu 
Sant, a (2) followed 

In this case one Raja Ram Singh was tried at one trial by a 
magistrate of the first class on two charges framed under section 
506 and section 500 of the Indian Penal Code, He was acquit- 
ted on the former and convicted on the latter charge. The com- 


plainant# Muhammad Ali Khan, was ordered to pay compensation 
iPttW extent of Rg. 25 to Raja Ram Singh on the ground that 

if 118 of 1918, from an' ord 0 f" l 'ol l B 

Ol AzamgArh, dated the 29th of October, 1917* ? * ^ ^ » 
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the charge of criminal intimidation was frivolous or vexatious. 
Against this order Muhammad Ali Khan applied in revision to 
the High Court. 

Maulvi Iqbal Ahmad, for the applicant. 

Babu Piari Lai Barter ji, for the opposite party. 

PiaaoTT, J. Raja Ram Singh ivas tried at one trial by a 
magistrate of the first class on two charges framed under section 50 d 
and section 500 of the Indian Penal Code. He was acquitted on 
the former and convict© 1 on the latter ehaige. The comp'ainant, 
Muhammad All Khan, has been ordered to piy a compensation 
of Rs. 2) to Raja Ram Singh on the ground that the ehaige of 
criminal intimidation was frivolous or vexatious. The question 
I have to determine is whether this order is legal in view of 
the fact that Raja Ram Singh was convicted on one of the two 
charges against him. I must take it that the complainant’s case 
was that the two offences in question weie committed in the 
course of one series of aots so connected together as to form the 
same transaction, otherwise they would have been separately 
charged and tried separately. The provisions of section 250 of 
the Code of Criminal Procedure will not apply to such a state of 
facts unless the Magistrate who tried the ease discharges or acquits 
the accused altogether. The section speaks of “ the case ’’ as a 
whole, and contemplates a trial or inquiry ending in the unquali- 
fied acquittal or discharge of the accused. A complainant who, 
having a genuine grievance, wilfully exaggerates or distorts the 
same in order to aggravate the case against the accused is liable, 
in the discretion of the trial court, to be prosecuted for any 
offence against the Indian Penal Code which he may have com- 
mitted ; hut the policy of the Legislature seems to he to limit 
the summary jurisdiction of the court under section 250 of the 
Code of Criminal Procedure to simple cases, in which the com* 
plainant is found to have been wholly in the wrong. There is 
authority for this view in the case of Mukti Bewa v. Jholu 
Santra (1). I think that case was rightly decided and that it 
covers the facts now before me. 

I set aside the order directing Muhammad Ali Khan to pay 
Rs, 25 as compensition. The money, if paid, will be refunded. 

Order aet aside. 
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(1) (1896) I. L M Calc* 58* 
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Before Sh Henry Molar ds, Knight, Chief Justice* and Justice 
Sir Pramada Char an Baneiji 

JHUNKTJ LAD (Deitekdakt)^ BISIIESIiAE DAB ahd ahother 
(Plaintiits) . # 

Civil Procedure Code (I90S), order XXIII, rule 1 ; section lift —Application, by 
plaintiff to withdraw suit with leave to hying tt frsJt, one male whm 
hearing of suit was nearly [concluded- heave granted to hfiny ftesh suit * 
B%ei else of discretion-- Bevision* 

A suit was instituted in the court of Ifco Munsif* A f ter the evuTt nee Ixad 
eluded and either during or after the argument, the plaintiff* applied JEorloivo 
to withdraw with liberty to bring a fresh suit. They based their application 
upon the fact that they had failed co give formal proof of a plaint which was 
essential to their success. The court granted leave to bring a fresh 
suit. Upon an application m revision against this order : held that the court 
had jurisdiction to grant leave to the plaintiffs to bring a fresh suit, and tfao 
fact that the court may have exercised, and probably did exerciEe, a wrong 
discretion in granting the plaintiffs application was nob sufficient to bring 
the case within the purview of section 115 of the Code of Civil Procedure. 

In this case the plaintiffs instituted a suit in the court of a 
munsif. After the evidence had been concluded, and either during 
or after the arguments, the plaintiffs applied for leave to with- 
draw, with liberty to bring a fresh suit. They based their 
application upon the fact that they had failed to give formal 
proof of a certain plaint which was apparently considered by the 
parties to be essential to the plaintiffs’ success. The court grant- 
ed leave to bring a fresh suit. The defendant thereupon applied 
to the High Court in revision under section 115 of the Code of 
Civil Procedure. 


Munshi Panna Lai, for the applicant. 

Baba Durga Gkaran Banerji, for the opposite parties. 

Richards, C. J. — This is an application in revision and arises 
under the following circumstances. The plaintiffs instituted a 
suit in the court of the munsif. After the evidence had conclu- 
ded, and either during or after the arguments, the plaintiffs 
applied for leave to withdraw, with liberty to bring a fresh suit. 
They based their application upon the fact that they had failed 


to give formal proof of a certain plaint which was apparently 


ie. parties to be essential to the plaintiffs’ success, 

‘^CpaLBeviaion Jjfo. S17 of 1317, 
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The court granted leave to bring a fresh suit. The present 
application is made under section 115 of the Code of Civil Pro- 
cedure. That section provides that “ the High Court may call 
for the record of any case which has been decided by any court 
subordinate to such High Court and in which no appeal lies 
thereto, and if such subordinate court appears — 

(a) to have exercised a jurisdiction nob vested in it by law, 


1818 
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or 


(6) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, the High Court may make such 
order in the case as it thinks fit.” It is argued on behalf of the 
applicant that the munsif acted illegally or with material irregu- 
larity in granting permission to bring a fresh suit. Order XXIII, 
rule 1, deals with the withdrawal and adjustments of suits. Rule 
1 is as follows : — “ At any time after the institution of a suit 
the plaintiff may, as against all or any of the defendants, with- 
draw his suit or abandon part of his claim, where the court is 
satisfied — 


(а) that a suit must fail by reason of some formal defect, or 

(б) that there are other sufficient grounds for allowing the 
plaintiff to institute a fresh suit for the subject-matter of a suit 
or part of a claim, it may grant the plaintiff permission to with- 
draw with liberty to institute a fresh suit. ” 

In support of the application the case, of Bai KasMbai v. 
Shidapa Annapci (L), the case of KJmb Chand v. Ajodhya 
Prasad (2), and the decision of their Lordships of the Privy 
Council in the case of Watson v. The Collector of R tjshahye (8) 
have been cited. I may say, speaking for myself, that 
1 consider that a court ought to he very slow to give liberty 
to bring a fresh suit after a case has been heard out on the 
merits and probably an appellate court ought seldom or 
never to do so except where an application, has been made, 
to the first court and the appellate court thinks the first court 
should have granted the application. I do not think that it 
ever was intended that a plaintiff should have the. power 


(1) <1918) I. L. S., 37 Bom., 682. (2) <1912) 11 A. L, J„ 733. 

(8) (1839) 18 Moo., I. A., 160. 
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of trying out his cise and then at the last moment askiDg 
for leave to withdiaw with permission to king a fresh 
suit. The mere ordering of the plaint iff to pay the defen- 
dant’s costs does not compensate the latter for being sued a 
second time But the real question before us is whether or not 
we can inter feie in revision upon the grounl that the Munsif 
either had no jurisdiction or that ho exercised his jurisdiction 
with material irregularity. It will be noted that the rule is 
divided into two parts, first, where a suit fails for a “ formal 
defect,” and secondly, where there are “ other sufficient 
grounds.” It was for the Munsif to say whether or not there 
were “ other sufficient grounds ” in the present case. It is 
somewhat difficult to definitely decide that the absence of a 
witness could undei no possiblo circumstance be “ other sufficient 
grounds ” within the meaning of the rule However this may 
be, it seems to me that even if the Munsif be taken to have made 
a mistake in law, we nevertheless are not entitled to interfere 
in revision. In the very recent case of Balakrishna Udayar 
v. Vasudeva Ayyar (1) their Lordships dealing with section 
115 of the present Code of Civil Procedure say as follows: — 
“ It will bo observed that the section applies to jurisdiction 
alone, the irregular exercise, or non-exercise of it, or the illegal 
assumption of it. The section is not directed against conclusions 
of la v or fait in which the question of jurisdiction is not involv- 
ed.” In the Privy Council case reteired to on behalf of 
applicant the original couit had dismissel the plaintiff’s suit, 
at the same time recording in its “ proceedings ” that the 
order was not intended to bar the plaintiffs from proceeding 
as if the action had not been brought. The question which 
their Lordships bad to decide was whether the appearance 
of these words in the " proceedings ” enabled the plaintiff to 
bring a fresh suit, notwithsta iding the dismissal of the first 




ALLAfiABAD SERIES. 


615 


VOL XL] 


suit after it had been heard on the merits, I would reject 
the application. 

Banerti, J.— I also am of opinion that the appli alien should 
be rejected but I would confine myself to this ground in reject- 
ing it that it is not maintainable under section 115 of the Code 
of Civil Procedure. It cannot be s aid that the court below ex- 
ercised a jurisdiction which wis no veitedin it by law. In the 
exercise of the jurisdiction whi;b it un loubi edly had it may have 
committed an error, and apparently if did commit an error in the 
present case ; but that aloim would nob justify this Court in 
interfering undir section 115 as interpreted by their Lordships 
of the Privy Council 1 1 previous cases, and also in the recent 
case to which the learned Chief Justice has referral. This being 
so, the application for revision cannot in my opinion be enter- 
tained and must bo rejected. 

By the Court. — The oidor of the Court is that the applica- 
tion is rejected with costs. 

Application rejected. 
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REVISIONAL CRIMINAL. 

Before Justice Sir Geo ge Kno$> 

HE r RAM GA NGA SAHAI a*td others * im 

Act No , XLV of I860 (Indian Penal Code ), action fence triable by Mayn't* 

Com* £ of Session— Accused discharged -Otdcf dvechng complainant to pay — — - 

compensation** Criminal Ptacedu e Code, section 250 ~ Judgment wiiilen 
by magistrate 

Section 250 of the Gode of Onminal Piocaduro is not applicable where the 
charge whioh is being inquired into by a magistrate is one which is exclusively 
triable by a Com t of Session. Neither m such a case is the magistrate empower* 
ed to write a judgment , all that he is empowered to do is to record reasons 
for a discharge, if he make such an order, and to pass the order of discharge 
Fattu v. Fattu (1) referred to 

A magistrate of the first class was inquiring into a charge 
against certain persons under section 494 o f the Indian Penal 
Code. There were also subsidiary charges under sections 36? 
and 420 of the Code. The Magistrate wrote a more or less lengthy 
Judgment, .in which he criticize!, the evidence with great 

* Criminal Reference No. 138 of 1918. 

(1) (1904) I. L. R., S6 All., 664. 
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minuteness, and wound up by discharging the aoeustd. He also 
passed an order, purporting to be under sec! ion 250 of the Code 
of Criminal Procedure, directing the complainant to pay eompen- 
nation to the accuse 1. With reference to this litter order the 
Second Additional Serious Judge of AUg-tib inferred the case to 
the High Cornt, recommending that the order should be set 
aside as illegal. 

Mr. 0. J. A. Hoskins, for the applicant, 

Mr. Nihal Git and, for tho opposite parties. 

Knox, J. : — This is a reference made by tho Second Addi- 
tional Sessions Judge of AligU'h. He sends us an order passed by 
a first class Magistrate of Etab ordeiing tho discharge of several 
persons accused before him and directing the complainant to pay 
compensation to the accused persons. The order dn ectiug pay- 
ment of compensation is undoubtedly, to my mind, illegal and must 
be Bet aside. The offence with which the accused were charged 
was really an offence under section 49-J of the Indian Penal Code ; 
sections 363 and 420 of the Indian Penal Code, which were added 
as sections under which the accused were alleged to be guilty, 
were mere appendages to the original section. The Magistrate 
had no jurisdiction to try the offence under section 494 of the 
Indian Penal Code. Sections 250 and 253 of the Code of Crimi- 
nal Procedure are to be found one i i a chapter which deals with 
the trial of summons cases by a Magistrate, and the other in a 
chapter dealing with the trial of warrant cases by Magistrates. 
This was neither a summons nor a warrant case All that the 
first class Magistrate had jurisdiction to do in a case of a charge 
of an offence under section 494 of the Indian Penal Code was to 
follow the procedure laid down by chapter XVIII of the Code 
of Criminal Procedure. In that chapter neither section 250 nor 
section 253 finds any place. The order directing payment of 
compensation is set aside and the compensation or such part of 
it as may have been paid will he at once refunded, 
f* ? ifl going into the case, howeyer, a more important question 
^JS|ndtha^ is whether the Magistrate, Babu Brij MitTgra, 

^ e . accused. I hold that he was not. 

‘He bas’evideatilv'' irfisOOHftfliwd tinlirinaa. an'A IkA , jtjt* 
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judgment; in the case. Now if the learned Magistrate will look at 
section 209 he will And that he is not authorized to write a judgment 
in a case triable by a Court of Session ; all that ho is empowered i o 
do is to record reasons for a discharge if he make such an order and 
to pass the order of discharge. This Court has gone into the 
matter at considerable length in the case of Fattu v. Fail a (1). 
The learned Magistrate has done exactly what this Court in the 
case cited above condemned. He has criticized the evidence given 
with painful'minuteness. Ho has found it entirely unreliable and 
worthless, and he has written a paragraph saying that he is dealing 
with the complainant for making a malicious complaint without 
any foundation to harass the accused. The case has to be thoroughly 
inquired into, A thorough and complete inquiry has not been 
made, I set aside the order of discharge and I return the case to 
the District Magistrate of Etah who will direct Babu Brij Nath 
Ugra, if he is still there, or some other Magistrate competent to 
hold inquiry, to take any further evidence that may be offered, to 
examine the accused, and to commit them to the Couit of Session 
for trial. 

Order set aside. 

APPELLATE CIVIL. 

Befo e Sir Eeniy Richai ds, Knight, Chief Jusiioe, and Mr. Justice Tudball. 

LALl'A PRASAD CHAUDBRI (P^amme) v. GOKVL PRASAD 

AND OTHERS (DEFENDANTS) * 

Pra-emphon— Custom — Waj%b~ul-arz — Right of p> e-emptton acquired by means of 
impel feet pai tttion of the village. 

Theta being a pre-existing custom of pre-emption, in a village, a right ol 
pie-emption may arise in favour of an indivilual co-shamr just as muck by the 
creation of a new patti by imperfect partition as by purchase by the co- 
sharer of a share in the patti. Mahadea Pi ashad Sahu v. Jaipal Kant (2) 
dissented from. 

The wajib-ul-arz of a village, framed in 1860, afforded 
evidence of a custom of pre emption existing in the village, 
the first right being to Mssadar-i-Jearibif or co- sharers in the 
same sub-division of the village. Some time subsequent to 1 860, 

* Seoond Appeal Ho. 6 of 1917, from a decree of Grogal Das Mukerji, 
Additional Subordinate Judge of Gorakhpur, dated the 28tb of September, 
reversing a decree of Girish Prasad, Munalf of Bansi, dated the 2Sth of 
January, 1916. 

U> (1904) I. L, S„ 26 All* 6b4. (2) (1010) 8 Indian Case., 867. 
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the village was divided by imperfect partition. A share in one of 
the new pa' tis so formed was sold and a suit for pre-emption was 
brought by a co-sharer in the same patti The court of first 
instance gave the plaintiff a docive Too lower app llite ourt 
reversed the decision of the fir->t . ourt so.oly on the g ou id that 
the plaintiff’s beiug in the same pitti as tho ve tdor was due to 
imperfect partition. The plaintiff appended to the Higa Court, 
Mr, J. Simeon, for the appellant, 

Munshi Guhari Lai, ior the respondent-,. 

Richards, C J. aud Tudball, J. : — Thin appeal arises out of 
a suit for pre-emption. Tue plaintiff is a co-sharer in the same 
patti with the vendor, but the patti was created by imperfect 
partition and in more re ent years. There seems to be no dispute 
that a custom of pie eruption prevails in the village The entry 
in the wajib-ul-ar 2 of I860 gives tho first right to hissadar 
Icaribi and both courts were of opinion that this meant that the 
co-sharer in the same sub division as the vendor would have a 
prfereaj over a co-sharer in another sub-division. The court 
of first instance decreel the plaintiffs claim. The lower 
appellate court reveisedthe decision oi the court of fiist instance 
solely on the ground that the plaintiff's being in tho same patti 
as the vendor was due to imperiect partition. It referred to the 
case of Mahadeo Prashad Sahu v. Jaipul Rant (1). We do not 
agree with the decision in this case. It seems to us that where a 
custom is proved and the plaintiff can show that he comes within 
the custom at the time of the sale he is entitled to the benefit of 
the custom The mere fact that ho was not within the custom 
prior to partition does not prevent him from subsequently 
acquiring the right. For example it can hardly be said that if 
a co sharer acquired a share in a patti by sale that he would 
not have the right of a co-sharer in that patti upon a sale subse- 
quently made by one of the co-sharers. The rights which the 
plaintiff acquired by imperfect partition were just as bindingupon 
the co-sharers as if be had acquired the right by sale. We must 
Ulow the appeal, set aside the decree of the lower appellate court 
and restore the decree of the court of first instance with costs in 
all "Courts. ^ * 

Appeal allowed. 

(1) (1S10)'8 Indian Oascb, 867, 

4 I - „ * , ' “ 
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Befo e M • Justice PigrjOtt and Mr. Justice Walsh 
LAOHHMI KUNWAR (Dtoshdaht) v DURGl KUNWAR (Plaxhotf).* 
Hindu l ito —Joint Hindu family —Pa) tition — Ag> e&ment fot partition of proper ty 
of their husbands ettreufed by two widows — Ct cumsfances invalidating 
such agr cement 

Two brothers, constituting a joint Hindu family, died withm a year of 
each other, each loavmg a widow surviving him, The two widow# executed 
a deed of partition of the property of their husbands, m which it wis recited 
that the husbands had died on ceitam dates, that they had ben joint ** m 
food, business and everythin*,” but aKo, nevertheless, tint the executants 
“became the ow. ers of the property left by their husbands m equal shares.” 
The propel ty was nover physic illy divided, and s »me tmio later tho widows 
brought two suits -tho one asking foi actual partition according to the deed, 
and the other (the widovv of the brother who died la t) foi possession of fcho 
whole estate, 

Held that the latter was entitled to succeed Either the gratuitous 
alienation by her of one half of the property to which she was entitled was 
the result of deception practised upon hei by &ome one better acqu anted with 
the facts, or else both parties to tho deed of partition were under a comm n 
mistake regarding their respective lights 

The; facts of the case are fully set forth iu the judgment* 
Briefly stated, they were as follows : — 

j^athmal Das and Pem Raj were two brothers, Nathmal 
Das died, leaving a widow, Mu^ammat Lat.bhmi Kunwar, and her 
name was catered in the village papers in respect ot the property 
which had stood in her husband's name. Within a year, Pem Kaj 
died, leaving a widow, Mu^ammab Durga Kunwar, besides 
daughters, Musammas Duiga Kun war's name was entered in 
respect of the property which had stood in Pem Raj’s name. A 
few months later the two widows executed and got registered a 
partition deed in which it was set out that the two brothers had 
been joint till death, that after their death the two executants 
became the owners in equal shares of the property left by the 
two brothers, and that the properly hid now been apportioned 
between themselves in two equal lots which were specified. 
About a year later disputes arose between them, and they file! 
two cross-suits against each other. Musammat Laehhmi Kunwar 
get out in her plaint that she had been authorized by her husband 
to adopt a son, that she wished to do so, that thereupon dispute? 
arose with Musammat Durga Kunwar regarding the property, 

Hi -"■■■■ - - r .. > f -- r ^„ , , — — , .- r m m .„ ( 

# First Appeal No. 79 of 191*, from a decree o£ Shams. nd-dm Khan, First 
Additional Subordinate Judge of Aligarh, dated the 33th ot February, 1918. 
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that the matter was referred to arbitrators, who made an award, 
and that the p million deed was executed in accordant! with that 
a war 1. She prayol fora do ih rat ion of her right to hep irate 
possession of the properly allotted teher by the p irtition deed, 
Musammat Durgi Kunwar in her plaint stated that on the death 
of Nathmal jDas, Pem Raj became by survivor chip the owner of 
the whole property; th it upon the death of tho latter she became 
entitled to the whole property, and that the partition deed was 
not binding on her, inasmuch as her signature had been obtained 
by fraud and in ignorance of the nature of the deed and of her 
legal rights. Tho court found in favour of the allegations of 
Musammat Dnrga Kunwar, and decreed her suit and dismissed 
the other, Musammat Lachhmi Kunwar appealed, 

Mr. B. E. O'Gonor (with him Maulvi S, Abdullah), for the 
appellant, after discussing the evidence, submitted that the lower 
court had considered the ease from a wrong point of view. The 
deed of partition was executed »y both the widows, and it was 
binding on tho parties as a family settlement. The question to 
be considered was not what the actual rights of the parties were 
at the time when that deed was executed, but whether there was 
a dispute between, or doubt in the minds of, those parties as to 
their respective rights, which dispute or doubt was settled by 
means of the partition deed. Therefore, the question was not 
whether the two brothers were, as a matter of fact, joint or 
separate, but whether there was not a dispute on that point. 
As regards the threat of adoption the question similarly was, not 
whether if made it would divest the estate of Musammat Durga 
Kunwar, but whether she could have been influenced by the idea 
of a possible adoption divesting her whole estate, into giving up 
half the property in order to avoid a dispute. It was well 
established that a family settlement had to be examined not in 
tbe-ligh't of what a court of la w would decide on the matters 
in question, but what the members settling the matters might’ 
*’ hfejrfe^sonably thought their rights to be. 

‘tj T EabutPianJDaf Banerji, for the respondents i— 

; . It has been found, and in fact it was set out in the partition 
, deed'd tself, that' the two brothers were joint. Assuming that 
D^rga Kunwar did execute the deed as a free -and 
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intelligent agent, she purported to do so on the assumption that the 
two widows were entitled to equal shares. Consequently if she 
was made to believe that where two brothers were joint their 
widows succeeded to equal shores, that altogether vitiates the 
settlement. Further, as a matte* o rt *«,«, if Mu^amrmit LacliLmi 
Kunwar had made an adoption to ‘N 1 *thn ,} Das after the estate 
had vested in Musammat Durga Kumv *r the adoption would 
have been invalid and would not h r*<«» divested Musammat 
Durga Kunwar, Chandra bin lihau \ Cujarabai (1), 22am* 
Jcrishna v. Shamrao (2) and A divi SuryupraLmi Rao v, 
Nidamarty Qanqaraju (3). If, therefore, Musammat Durga 
Kunwar was made to believe that such an adoption would 
divest her estate and she entered into the settlement under 
such belief, it would not be binding on her. In deciding 
whether the deed of partition is binding upon Musammat 
Durga Kunwar, the court has to consider not only whether 
she knew what sho was executing, but also the circumstances 
which induced her to enter into the transaction. 

Mr. B. K O’Gonor was heard in reply, 

Piggott and Walsh, JJ. : — The litigation leading to these 
mo first appeals arises out of the following state of facts. One 
Kundan Lai had two sons, Nathmal Das and Pem Raj, Nathmal 
Das died in the month o t June, 1913, leaving no children surviv- 
ing him but a widow, Musammat Lachhmi Kunwar, who is the 
appellant in both the appeals now before us, Pem Raj died in 
the month of February, 1914. He left no son, but he left daugh- 
ters, and a widow, Musattmat Durga Kunwar, who is the respond- 
ent in both these appeals. It is a matter of some significance 
that there are now living sons of the aforesaid daughters of Pem 
Raj by the respondent Durga Kunwar, On the 29th of July, 
1914, the two widows presented themselves outside the office of 
the Sub-Registrar at Khurja. Musammat Lachhmi Kunwar there 
tendered for registration a certain document which is printed at 
A 20 and the following pages of our record of first appeal No, 80 
of 1916, The Sub»Registrar read over this document to the two 
ladies, who were sitting concealed from the public gaze behind the 
(1) (1890) L H* 14 Bom., 463, (2) (1902) I. L, B,, 26 Bom* 626 

(8) (1908) 38 Mad., 228 
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curtains of a bullock cart. Each lady was identified by an own 
brother there present for that purpose. The Su '-Registrar read 
over the document an 1 both 1 idles admitted execution, ihe 
document was then registered It c no mo nee* with a rental to 
the effect that the two hi others, National and Pom Raj lived 
jointly, which is followed up l>y the emphatic amplification that 
* 4 they were joint, m food bu mess, and ovoiyflung.” It is then 
admitted that Nathmal died first and Pem Raj after him ; 
but upon this admission follows the curious recital that the two 
executants of the document, the widows of the aforesaid brothers, 
** became the owners of the property left by our husbands in 
equal shares/' On this basis tie two executants proceed to a 
detailed division and apportionment of the estate which originally 
belonged to Nathmal Dis and Pem Raj between themselves. It 
is not denied that the apportionment is a fan one on the basis on 
which it proceeded, namely, on the assumption that the two 
executants weie the owneis of the property in equal shares. 
About a year later a dispute bioke out upon applications made by 
both ladies lor a succession certificate in respect of the collection 
of certain debts due to their husbands. The necessary certificate 
was eventually granted to Mu^ammat Durga Kunwar, for reasons 
with whi h we are not concerned , but the dispute over this matter 
led to the institution of two distinct, suits. In each case one of 
the widows came into couit as plaintiff and impleaded the other as 
defendant. Musammat Laehkmi Kunwar asked for a declaration 


affirming her right to separate possession and enjoyment of the 
property allotted to tar by the deed of the 29th of July, 1914, 
already refen ed to. In her plaint she states that on the death 
of each of the brothers their respective widows had entered into 
possession and enjoyment each of the undivided share in the 
family property belonging to her own husband. She then suggests 
that a dispute had arisen because she, Musammat Laehhmi Kun- 
war, had been authorized by her late husband to adopt a son to 


him and was proposing to exer use the right. Hence there was a 
reference to arbitration and a division of the property between 
was effected by two arbitrator's named in the plaint*. 
^^ ^S| 4Mfe29th of July, 1914, was drawn upon the basis 


4>y these arbitrators/ -cltiwas 


executed' 
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by both the parties, and Musammat IrxchLmi Kumvar claims that 
it is binding upon the widow of Pem Raj, Musammat Purga 
Eunwar sues for a declaratirn that she is in no way bound 
by this document, that she is in law the owner of the entire 
property which had formerly belonged to the two brothers, 
Nathmal Das and Pem Raj, and is entitled to be put and 
maintained m possession of the same in spite of anything 
contained in the partition deed already mentioned. Her case 
against that document is set forth in paragraphs 9 and 10 of her 
plaint, the essential portions of which it seems worth while to 
reproduce in detail. 

“The plamtiff has not executed any deed of partition, nor did the 
plaintiff understand Iter legal rights nor was there any opportunity to 
understand them If the defendant took unlawful advantage of the 
plaintiff’s position impropeily on the strength of her brothers and obtained 
any document from the phintifl on false allegations, such proceedings cannot 
be binding upon the plaintiff, nor oan the defendant benefit from such 
proceedings and documents The plaintiff is a pa> danashm h&y and is illiterate 
and hard of hearing. She has no knowledge of zamindan affairs and iegil 
rights, Moreover, she did not get an opportunity to make inquiries owing to 
grief.” 

In the evidence which she gave in court Musammat Durga 
Kunwar went the whole length of setting up a case of fraud pure 
and simple. She said that the brothers of Musammat Lachhmi 
Kunwar having secured the assist mce of her own brother, took 
her to the tahsil at Khurja, telling her that certain arrangements 
were being made about the lambai daiship of the landed property. 
She was too hard of hearing to 1 e able to understand any docu- 
ment from its merely being read over to her, but she had been told 
that she must say “yes '* in reply to any question that might be 
asked her and must put her thumVimpreasion to any paper which 
might b^ placed before her for that purpose, In this way she 
accounts for the execution of the deed in question. There has been 
a good deal of conflicting evidence in the court below, but the 
learned Subordinate Judge has made up his mind to go the whole 
way with Musammat Durga Eunwar and fa^s substantially found in 
favour of her all gitio *s of fraul as made m her evidence. In 
appeal we nave been asked to consider rather what would be the 
position of Musammat Durga Kunwar in respect of this document, 
evep assuming that she executed it after understanding its contents 
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and its general effect as dividing the family property equally 
between herself and Lachhini Kunwar. The first question which 
comes up for consideration in this connection is that of the joint* 
ness or sepaiation of Nation il Dv> and Pein Raj, There was a 
distinct issue upon this point in 1 n murt below and a good deal of 
conflicting evidence was prounco 1, bub the learned Subordinate 
Judge has come to a cleai finding that the brothers were members 
of a joint undivided Hindu family at the moment of the death of 
Nathmal Das. This finding is not challenged in the memorandum 
of appeal which Musammat Lachhmi Kuuw ir has filed in identical 
terms in each of the two cases. It is unnecessary therefore for us 
to go into the evidence upon which it rests, beyond lemarking that 
there certainly was evidence to support it, including Musammat 
Lachhmi Kunwar’ s own admission in the disputed document of the 
29th of July, 1914, We must take it therefore that when Nathmal 
Das died the whole of what had 1 een the joint family property of 
himself and his brother passed by survivorship to Pem Raj. 
Musammat Lachhmi Kunwar retained nothing in law except a 
right to maintenance. When Pem Raj died the estate, vested by 
inheritance in his widow , Mu nmmat Durga Kunwo r . The question 
then is whether this lady is 1 ound by a giatuitous alienation of 
one-half of this property, effected on the basis of a document which 
starts with the recital that she and Musammat Lachhmi Kunwar 
are the owners of the property in question in equal shares. This 
recital is wrong upon the facts. If Musammat Durga Kunwar 
was induced to believe it to be true by anyone better acquainted 
with the facts, she is entitled to relief against this document on the 
ground that she was deceived into executing it and that she executed 
it without such knowledge of the facts and of her true position as 
would be necessary in order to bind a pardanashin lady in a trans- 
action of this sort. If, on the other hand, both the parties to the 
document were under a mistaken impression as to their ownership, 


the contract in question is liable to be set aside on the ground of 
' common mistake, if upon no other. From this point of view the 
„ pt^Monseetas dear enough. The best that could be said on behalf 
Lachhmi Kunwar has been to contend that ‘the 
^represents in some way * reasonable seWle* 
«m -Thai dispute can hcareelvbtwe beds. 
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on the question whether Nathmal Das and Pern Baj were joint or 
separate, when the document itself recites tint they were joint In 
Musammat Lichhmi Ivuowar’s pi uot and also in some of the evi- 
dence led by her, an attempt was made to suggest that there was 
a bond fide dispute between tlm p irtios of quite a different kind. 
Tne suggestion is that MusammxtL rnhbmi Kunwar was proposing 
to adopt a son to her deceased huslnud, that the effect of thR 
adoption would bo to deprive Mubamnnt Durga Kunwar of the 
estate held by her as widow of Pern Raj, oi at least of one-half 
of the estate, and that, m order to avoid a dispute upon this point 
and to make sure that any adoption which Lachhmi Kunwar might 
effect would not give the adoptive son more than one-half of the 
estate, she was induced to enter into the transaction in question* 
Whether the evidence on the record would bear out this plei, as a 
matter of fact, assuming that it proceeded upon coireet propositions 
of law, is an arguable question. The plea may be disposed of upon 
the ground that it does not proceed upon a correct proposition of lav/* 
It is sufficient to refer to two cases, Chandra hmBhan > v. Qojara - 
bai (l)and Adiv% Suryapmlcasa Mao v. Nidvmarty Gangaraju, 
(2), as authority for the proposition that any adoption which 
Musammat Lachhmi Kunwar might make, ox might purport to make, 
to her deceased husband, after that husband and his surviving brother 
were both dead, could not affect the right * of Lius unmat Durga 
Kunwar who had inherited the estate as widow of Pern Raj. Nor 
could such adoption affero the lights of the icv manners : that is 
to say, the estate would pass on the death of Drag i Kunwar to the 
reversionary hens of Pern Raj, and the e according to the evidence 
on the record would probably bo, first, his daughter or daughters, 
and eventually the sons of the said daughters. One of the points 
against the appellant m the-ie cases is that, from any point of view, 
the alienation purpoiling 1o be effected by Musammat Durga 
Kunwar of one half of the e&bito under the agreement in dispute 
could not possibly stand against a suit by the reversionary heirs of 
Pern Raj, In the view which we take of the case and of the law 
applicable to the established facts, it is not necessary for us to go 
the whole length of the finding upon which the court below has 
disposed of she two suits. We think that the decision of the court 
(1) (1890) I, L B , 14 Bmji , 403. {2} (1908} I, L. B , S3 Mad , 228 
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below is correcfc ; that Miisainmafc Durga Kim war is not bound by 
this agreemuifc and is entitled to succeed in her claim to the posses- 
sion oft/he entire proper! y. Hath tlic^c appeals thircfoio f di and 
we dismiss tlrrn with co As, 

Appeal dismissed. 


Befate Sit Utriry Rich thd% Tint Jit , ( Jitcf Justice, and M r , Justice TudlalL 
HUND\R Kimmn (Pc, twain ) v R\M OHULAM Mm mmm 
(Dru h'dants)* 1 * 

Ptp*em twn~*Wajx7hUba) s * Ctfstoi i— 'WoHqaq* by condition al ah* 

In 1895 a morfgagi wvi made & nsoli 1 ti nig previ m moti igos of fha 
years 1892, 1803, and 1894 In 190(1 a nnt xvm insl'tuiod on iho mortgige 
which ms cnnstiuod as a mortgage by way of condition'll blip A tlutao for 
foreclosure was obtained, and m 1911, the decree was m ide absolute Shortly 
after possession was obf uned unde this decioo. In 1914 a suit was brought 
claiming to get possession by virtue of a custom set forth m the waph-uharzes. 
Tho clause i elating to pio-ompiion was as follows: -.<* If a pattida* wishes to 
transfer bis slur o by sale or mortgage, lie should do ao in another 
paitid it of the same t}iol t and m c <se of his refusal, to the patttdai&ol another 
thok of the village* If the paihdat wants io «elUus share to n stranger by 
entering an exa ^sivo and fictitious puce, tlio paitid r having the ri^ht of 
pre-emption shall he entitled to togutre the propel ty on immont of the pi ice 
awardol by the iu bitie tm ** JTtl 1 ft* t li a mg i iA to the wl ob c mt vt 
of iho wajib-uhaLiCta Urn “ «. i]q >’ men* onol lb or nn for the piupo^ of giving 
live to a right of pre-emption ^C( 03 ding to cird un nrant * ^olun f try silo and 
the wa jib«nl aues did not give him a ii"W of pio-omniiou und^r tho cKcum- 
stances under which the mrd,n^o besuno *ho o\\n<r oltho piopoify Alu 
JPuisady Sullan, (1) ch-jin m I* 1 

This facta of this case wore shortly, n* follows 
In the year 1894 the owner of the property moitgagod it. 
There had been two prior morig go%, in 1892 and 189]. The 
mortgage of 1894 vas a f * ins o! illation ot these mortgages with 
a further advance, Thii morigig* was agun consohrlatod 
by a last mortgage m tlio year 1895. It was in form 
what is called a simple mortgage, except for the last clause, 
which piovidcd that if the period mentioned in the mortgage 
expired and the money had not- been paid up the document 
should be treated as a sale, In the year 1906 a suit was 
instituted on this docum ent treating it as a mortgage by 

* Biist Appeal No. 151 o£ 1916, from a door to of PiarTIal Katara7sul>- 
i aa 8 e °* Ma mpuri, dated the 28th of February, I9je. 

fl) (1881) I.L.B , 3 A1J , 610. 
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conditional sale and a decree for foreclosure was obtained. 
This decree was made absolute in the ycir 1011, and shortly 
after that the decree-holder mortg igi'o obtained possession. In 
the year 1014 the present suit was instituted, the plaintiff claim- 
ing to get possession of the property by virtue of a custom set 
forth in the wajib-ul-arzes appertaining to the various villages. 
The court helow dismissed the plaintiffs suit, 

The pre-emptor appealed to the High f’ourt 

TheHon’ble Dr. Tej Bahadur Sapru and Mr. J/ Banerji,, 
for the appellant. 

Mr. B. E O' Conor, for the lespondenls. 

Richards, C.J., and Tudball, J.:— This appeal arises out of a 
suit for pre eruption. The facts may be very shortly stated. In 
the year 1804 the owner of the property mortgaged it. There 
had been two prior mortgages, in 1892 and 1808. The mortgage 
of 1894 was a consolidation of these moitgiges with a further 
advance. This mortgage was again consolidated by a last mort- 
gage in the year 1895, This mortgage will be found printed at 
page 9 of the respondents’ book. It was in form what is called a 
simple mortgage, except for the last clause, which provided that 
if the period mentioned in the mortgage expired and the money 
had not been paid up the document should be treated as a sale. 
In the year 1906 a suit was instituted on this document treating 
it as a mortgage by conditional sale and a decree for foreclosure 
was obtained. This decree was made absolute in the year 1911, 
and shortly after that the decree-holder mortgagee obtained 
possession. In the year 1914 the present suit was instituted, 
the plaintiff claiming to get possession of the property by virtue 
of a custom set forth in the wajib-ul-arzes appertaining to the 
various villages. The court below dismissed the plaintiffs suit. 
The pre-emptor has appealed. 

The custom as recorded in the several wajib-ul-arzes does not 
materially differ from the wajib ul-arz for Mauza Patti Yalcubpur, 
It is as follows : — ■“ If a imttidar wants to transfer his share by 
sale or mortgage, he should do so first to another pathdar of 
the same thok, and m case of his refusal to the pattidais of 
another thok of the village. If he (bhe patiidar) wants to sell 
\ hiif share to a stranger by entering an excessive and fictitious 
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price the pattidaf having the right of pre-emption shall be 
entitled to acquire that property on payment of the piiee 
awarded by the arbitrators appointed privately or by the 
court," 

We think (subject to what may be s.i'ul having regard to 
certain authorities which h ivo been quoted) that the question 
which the court had to consult r \u-> w hot, her or not the plaintiff 
proved by this record tho ovis'ouco of a custom which entitled 
him to get posses-aoa of the property uudm tiie meumsmneos of 
the present case as set forth above We may heie point out that 
the mortgages in the present case were made aftui the passing 
of the Transfer of Piopeity Act. Even assuming that the mort- 
gage of 1393 was in reality a mortgage by conditional sale as 
defined by section 58 of tbe Transfer of Piopeity Act, it was one 
of t be modes recognized by the Act itself by which an owner 
mortgages his property. If one reads again the extract from 
iho wajib-ul-arz, which we have quoted al ovo, it can hardly be 
doubted that the sale referred to in the wajib-ul-arz was the 
ordinary voluntary sale whieh a co-sharer makes This is clear 
from the language of the wajib ul-arz itself. Tb begins by stating 
that if he " wishes, ’’ which we take to mean “ has necessity” to 
sell, he must do so to another pattidar in the same thole, etc. 
Again, the reference to price shows that the sale referred to was 
the voluntary sale of the co-sharer, ] f he was observing the 
custom, the moment he wanted to sell his duty would be to go to 
the obiter co-sharers as recorded iu the wajib-ul-arz. The very 
same remark will apply to the moitgage. If the transaction was 
a mortgage then his duty, if he obseived the custom, was to first 
ask the other co- sharers if they would take a mortgage of the 
property. In either case it would seem that the right of pre- 
emption in ease of non-observance of the custom was to step into 
the shoes of the vendee in the ease of a sale and in case of a mort- 
gage to step into the shoes of the mortgagee. Now let us consi- 
der for a moment what the pre-emptor did in the present case, 
fie never sought to step into tho shoes of the mortgagees of 1892 
and 1893, He never sought to step into the shoes of the mort- 
, ;gftg.ee a of 1894 and 1 895, He waited until .about three years 
• -d? fen da nt bad o 1 tained^ possession of (ho property, in 
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due course of law through the intervention of the court, and the 
suit was brought something like nineteen or twenty years after 
the latest mortgage transaction. We are perfectly satisfied that 
the plaintiff in the present case failed to prove by the production 
of these extracts from the vvajib ul-urzcy the existence of a cus- 
tom which gave him a light to got the propet ty under the circum- 
stances. It is true, no doubt, that the mortgagee eventually 
. became the owner of the propeity, but there never was a " sale ” 
of the nature referred to in the wajib-ul-arz 

A great difficulty is created in the case by the lulmg of the 
Full Bench m the case of Alu Prasad v, Sukhan (1) In that 
case the mortgage had been made prior to the passing of the 
Transfer of Property Act of 1882. The majority of the Court in 
the case, no doubt, held that the pre-emptor had a right of pre- 
mortgage when the original transaction took place, and that he 
had a further right of pre-emption when that mortgage lipened 
into a complete sale after the expiration of the period of grace 
which was prescribed for by the regulation. The case was argued 
before that Bench on a different basis from the arguments in this 
Court. We think that the decision of the Court must have 
reference to the custom which the court finds to exist in each 
case, and if in the present ease after considering the evidence we 
do not believe, or do not consider, a custom to be “ proved " (see 
definition in the Evidence Act of the expression “ prove 1 ”) to 
exist which entities the pre-empbor to get the property under 
the circumstances of the present case, we are not bound simply 
by reason of the Full Bench case to give the plaintiff a decree. 
We may mention here as having a distinct bearing upon the 
question of the existence or non-existence of such a custom a case 
which was decided by this Bench, namely S. A. No 252 of 
1911, decided on the 7th of July, 1911. In that case the custom 
as recorded in the wajib-ul-arz expressly provided for 
emption upon ordinary sale and conditional sale, The record 
was as follows ; — 

"If any co-sharor wishes to sell conditionally or absolutely his stars, he 
oan transfer it for the price that may bs offered him by others, first, to a near 
co-sharer, next, to other co-shaiets in the patti, and in case of their refusal to 
his near co-sharers in other poHis: should they also refuse, then to others m the 

(1) (1881) I.L.R 8 All., 810. 
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xoahnl, and lastly to a stranger, II tin sh.iiii .j! any oo-s ha> or b > mortgagud or 
sold conditionally to a stranger and bo bu UHabla to red 'oiii, then any o£ tba 
oo-sliarers in bis pcUti in iy if / he tc< hi of the uiort'jU'jv.i ortci^c ii about to expire, 
pay bp the iwuoy ..nd take pos >o hioh, and win.n tho inoi fg igor o ' his heirhas 
paid the raouay m accordance aitb tbo cundition ot the deed foofatoou tho 
original rnoitg >gor and tbo uo-shari r vitb title ho may enter into possession, " 
We were also referred to a leoision of their Lordships of the 
Privy Court -il iu v, Inch, under circumstance-s very like the presoat, 
the pre-emptor got a decree for proeuipdon. The only question, 
however, which was argued before their Lordships of the Privy 
Council was one of limitation, namely the article of the Limita- 
tion Act which was applicable to the circumstances of the case, 
and they simply held that article 120 governed that case because 
physical possession was an impossibliby. Finding, as we do, in 
accordance with the court of first instance, that no custom was 
proved entitling the plnintiil' under the circumstances of the 
present case to get the property by pre-emption wo think that 
the decree of the court below was quite correct. In our opinion 
the deed of 1895, made as it was after the passing of the Transfer 
of Property Act, was a “ mortgage ” and tho plaintiff’s right 
arose in 1895 to step into the shoes of the mortgagee. 

We accordingly dismiss the appeal with costs. 

Appeal dismissed, 


■FULL BENCH. 


Before Sir Henry Richards, Knight, Chief Justice, Justice Sir George Knots, 
and J iwbice Sir 3?t amathi Gharau J Bauer ji. 

KALKA BAKH3 H SINGH and others (Jcdqmbnt-debtobs) v* BAM! 

CHABAN AND OTHEIiS f D lCREM'O lder s } > # 

M So. IX of 1908 (Indian Limitation 4<s£) schedule l s arikU 182 (6) and 
section I—Mmeoatwn of deem—** Da^e of issue of mike 
Swtovenhen of a minority after limitation has commenced to ? m. 
mid> on a construction of article 182 (6) of tho first schedule no the 


Indian Limitation Act, 1908, that the expression « tho date of .issue of 
notice must be taken as the date on which the order of the court directing 
that n ice be Issued to tho juclgmenMobtor is passed, 
t l algo, that when tho decree-holders are all of full age at the time of 

" ihe vming of the decree exoeufion of which is sought and limitation has 

1917, from a deeifea of Kxmmt Sen7iuft0r^ 
fie 24th of April, 1917. 
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already camraanoed io run, tho sttbsoqnonfc intervention ol a niinoiity does not 
entitle the docroo-holdera to tha boneiit o£ si-etion 7 of thes Indian Limitation 
Act, 1008. Bhagat Bihari Lai v. Bam Kdth (l) referral to. Z ami i Hasan 
v. Bandar (2) distiugawhod. 

The facts of this case were as follows : — 

A decree under order XXXIV, rule G, of the Code of Civil 
Procedure h wing been passed on the 4th ol Mar.-, h, 1911, the 
decree-holders applied for execution of the dt crec on the 3rd of 
March, 1914, and on the same date the court or lered notices 
under order XXI, rule 22, to issue to the judgment-debtors. 
The notices were actually drawn up and signed on the 4th of 
March, 1914, which was the date they bore. The application 
for execution was eventually struck off on the 24th of March, 
1914, The next application for execution was made on the 5th 
of March, 1917, by one of the original decree-holders and the 
heirs, among, whom there were some minors, of the other two 
decree-holders who had died in the meantime. The 4th of March, 
1917, was a Sunday. The judgment-debtors objected that the 
application was beyond time. The court held that it was within 
time. The judgment-debtors appealed to the High Court. 

Munshi Fauna Lai (with him Munshi Balmahund ), for 
the appellants : — 

Under clause (6) of article 182 of the first schedule to the 
Limitation Act the decree-holder is .entitled to 3 years from the 
date of issue of the notice referred to therein, that is, the notice 
under order XXI, rule 22, of the Code of Civil Procedure, The 
question is, what is the exact date signified by the phrase “ date of 
issue of notice ?” That date is the date on which the court orders 
notiee to issue, and not any subsequent date on which the office 
may choose to prepare and send out the notice. The Legislature 
must have intended to refer to a judicial act as giving a starting 
point for the period of 3 years, and not to a merely ministerial 
act. According to this construction, the period of 3 years 
furnished by clause (6) of article 182, started on the 3rd of March, 
1914, and expired on the 3rd of March, 1917, and the present 
application for execution is beyond time. 

Under the corresponding provision of Act IX of 1871, 
namely clause (5) of article 167, it was held by the Allahabad 
nanKx t r, -H Will' 704 IS £1899) I, Jj. B„ S3 All., 199. 
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High Court that tho ‘‘date of issuing uoti c ’’ meant the date 
on which the court passed an Older directing notice to issue ; 
TJdit Naram v Raini>nrlah (l). That view has consistently 
been followed in tins Uoiut, under tli corresponding aiticlo 179, 
clause (5), of At o XV ol lfc>7 7 ; Did do y Harrison (2), 

Jumai Kanjav v. Ahaul Karim Kit in (8; The same view has 
been taken ly the Bombay High Court; Damudar Shalt gram, v 
Sonaji (4), Govind v. Dad a (5). In Calcutta, theie seem to have 
been inconsistent decisions, The eases of Kadaresaiir Sen v 
Mohim Chandra (6) and Ratan Ohatid v. Deb Hath (7) have 
adopted the interpretation that the cl ite of actual issue of the 
notice is the cLte from which the period of 3 years is to be 
reckoned. Tub in the case of Jwjol Kisloi'e v. Ohintamoni 
(8) the Calcutta L'ouit took the same view as this Court. The 
Madias High Court has taken the opposite view; Cheruvath 
Thalangal JBabu v, Kerath Ihalanyan Kanaram (9). In the 
present Acs, article 182, clause (6), there has been a slight 
alteration in the language; in the older Acts the words were 
"date of issuing notice,” and in the present Act, they are, 
date of issue of notice.” There is really no significance in 
this alteration, but if it indicates anything, it goes to streng- 
then the view of the Allahabad High Court. Of the two 
words, “ issuing ” and •* issue,” the former is, if at all, the 
more suggestive of the actual operation of issuing the notice 
than the latter; and so the change favours the Allahabad 
view. 

Since the passing of the present Act ill ere has been a decision 
of the Patna High Court, in the case of Ram Kumar Lai v. Kesho 
Prasad Singh (10), in which on a review of the various former 
decisions the view held by the Allahabad Court was approved. 
The case reported in 24 I. G., 80, already cited, was also a decision 
under the present Act, In the case of Maharaja of Jaipur v. 

f alji Sahai (11) a single Judge of this Court was inclined to the 
- ■(ikW^kly Notes, 1881, p. ISO. (6) (1902) 6 C.W.K, 856. 

P* C) (1906) 10 0. W, N , 303. 

it*’, 80 All., 586. 0) (1914) 24 Indian , 0a»s% 80 f 0. 

. ^ *41(1903) It, E ? 27 Bom., 022. (9) (15QP) It E , CO Mad., 00 

T '(5f\lf04) VTj, D.) 28 Bom fdlG, (10) (19IC) 36 Tnd’iati’ Oa?e«=, 9 Oi)r 

*11) (1914)' 12 A.L, J„ 1000, 
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view that the change in the language indicated that the dai * 
which the notice bore on it ought to be the date from which time 
was to bo reckoned This view, however, was meielv an obiter 
dictum, as it was unneecssaiy for the decision of the ease, which 
was actually decided on another ground Having icgard to the 
long and well-established course of decisions of this Court, the 
view adopter! by it should be maintained uulo'L and until there 
is an express enactment, or at least a eleir indie ttion of rah ntion, 
of the Legislature to the contrary. The alteration in the language 
falls far short of either, 

Babu Piari Lai Banet-ji (with him Balm Saila Nath 
Mulcerji), for the respondents : — 

It is submitted that the view taken by this Court on the 
wording of the older Acts was erroneous, and the Legislature 
has now indicated by thee use of the words " date of issue of 
notice” that the interpretation put by this Court on the 
corresponding words of the older Acts was wrong. There are 
, several reasons for holding that the Legislature could nob have 
contemplated giving a fresh starting point from the date of the 
order directing notice to issue. The date of application for 
execution gives a fresh starting point under clause (5), and by 
clause (6) the intention was to give another starting point which 
would make a substantial difference. Ordinarily, the order 
directing notice to issue is passed on the very day the application 
for execution is filed; in some cases it is made the day following 
It would not ho reasonable to suppose that the Legislature 
would enact a separate clause giving a fresh starting point if the 
difference between the two starting points was only a day or so, 
Again, after the order is made, the decree holder can pay in the 
process fee and ask that the notice be sent. This act of his 
would be an application to take a step in ai 1 of execution, as has 
been indicated in the cases of Thakur Ram v. Katwarv, Ram 
(1) and Sheo Prasad v. Indav Bahadur (2), and would give 
him a fresh starting point under clause (5), The Legislature 
having already given the decree-holder a fresh starting point 
from the later date of the payment of process fee, could not 
reasonably have intended to give him another starting point from 
(1J (1900) L L. % 22 All,, 859. (2) (1908) L L, R., 80 An., 179. 


Uls 

KALIvA 

IHivtrar 

bi* itii 

v 

Ram Chaea s . 



634 


THE INDIAN DAW REPORTS, 


[voir. ND. 


19X8 

KaLTvA 

Bakhse 
Singh 
v , 

Im Chaban* 


the earlier date of the order directing notice to issue, as it would 
be of no use to him and would ito\er be required to be av.uh d of. 
It is, therefore, submitted tint the view adopted by the Cab utta 
and Madras High Courts is the eon eel. view. I rt ly oil Chevvmth 
Thalangal Bapu v. He rath Thaiang n-Eawiran <J), Kadaresmr 
Sen v. Mo him Ghandm (2) md R'tun Vlmwl v. Dev Nath (3), 
This view was aceepled by PiguoT r, >J., m Mahumja of Jaipur 
v. Lalji Sahai (4). It was ako acepbuS by tin l 'aim High 
Court m the latest case — Rhoda Bullish v Bahadur All (5) 
in which the earlier Patna ease, cited by the ippolhuits was 
considered. The earlier Allahabad ca^es give no adequate reasons 
for the view taken ; and the Bombay High Couit view is 
untenable The latter Couit ha-, hell that clause (6) can only] 
apply when notice has actually been sent, aad not wheto only an 
order for the issue thereof has been made, lieu i Ganesh v. 
Tamunabai (6). It, therefore, e\pi eosly holds that the mere 
ordering of notice to issue is not issuing the notice, yet it goes 
on to hold, following the Allalnbad eases, that the date of 
ordering is the (< date of issuing ” the notice. It gives two 
different meanings to the same word “ issue ” occurring in 
two places in the same sentence. The vords “ date of issue ” of 
notice mean the date which the notice bears, just as date of issue 
of a currency note means the date which the note bears. There 
is another reason why the application for execution is within 
time. Some of the doeiee-holders applicants are minors, and 
consequently the bar of limitation does not aiise. Jleference 
was made to Zamir Hasan v. Sundar (7) aud Sri Bam v. Het 
Bam (8), * 

Munshi Banna Lai, in reply 

The fact that some among the present appellants, whose 
right to apply for execution accrued after the date of the 
first application for execution are minors, would nob suspend 
limitation, ad* time had already commenced to run from the 3rd 
j||^Jphpl314 1 _ and no subsequent disability could stop it — subse- 
maiityw abilitV.. if to, be, distinguished from a case of initial 

‘OwSttfe MWL.S0. on mifil 48TniRan rkssa. 90s. I 
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disability. Reference was mule to Bhatjat Bihari Lai v. Ram 
Nath (1), Jivmj v. Bahaji (2) and Bhagwant Ramchandra v, 
Kaji Mahamad Abas (3). 

UlCHUtDs, 0. J., and Knox and Banekji, JJ, This appeal 
aiisos out oi an application lor execution of a decree. Originally 
there was a dcciee m a moitgago suit. The mortgaged property 
having all been sold and found insufficient to satisfy the debt, 
adeoioe under order XXXIV, iiilo 6, was glinted on the 4th of 
March, 1911. An application was made ior execution of this 
decree and on the 3rd ol March, 1910 the court ordered that 
notice should go to the judgment-debtors. The application in 
execution was subsequently struck off. It appears that notice 
did go from the court, but nevertheless the application was struck 
off. On the 5th of March, 1917, the present application for 
execution was made. It was met with the objection on behalf of 
the judgment-deb tois that it was barred by time. The notice 
which went from the court in consequence of the com t’s order, 
dated the 3rd of March, 1914, was dated the 4th of March. 
The 4th of March, 1917 was a Sunday. Accordingly, if the 
period of limitation is to be reckoned from the 4th of March, 
1914, it is just wilhm time ; if, on the other hand, it is to be 
reckoned from the 3rd of March, 1914, it is just too late. The 
article which is applicable is article 182 (clause 6). That 
clause is as follows : — 

“ (Where tho nokco next hereinafter mentioned has been issued) the date 
of issue of notioe to tho person ag^in^6 whom execution is applied ior to show 
cause why the decree should not be executed against him, whan the ibsub of 
such a notioe is required by tho Code of Civil Hiooodnre of 1908/' 

Notice was required by the Code of Civil Procedure in tho 
present ease, because the decree was moie than a year old. The 
question in the case is as to tho moaning of tho expression “date 
of issue of notice.” Under the previous Limitation Act the words 
were identical, except that instead of the expression " date of issue 
of notice ” the expression is “ date of issuing a notice.” Under 
the previous Act the pi actice had been uniform in this Court 
since tho year 1881, that the “ date of issuing a notice ” meant 
the date of the order of the court directing that notice should 

(1) (1906) I. L. R., 27 AH., 704. (2) (1904) I. L. R , 29 Bom., 68. 

(8) (1912) I. L, R., 86 Bom., 498. 
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go. The Bombay High Couit seems to liave lolloped a similar 
practice, whilst the High Corn t-> of Madras and Calcutta have 
liken a different view. The o\piev>ion ' issuing of a notice” 
or "issue of notice ” is somewlnt ambiguous What happens 
in the couit is that an applieition is made for execution, 
The court 01 dors that notice should go to the patty against whom 
execution is sought That notice i-> piapued m the office audit 
signed uther by the Judge or same person v horn he deputes to 
sign for him In the present case the noinn is .signed by the 
Munsanm, After the notice is prepared and signed and sealed 
it is given to the Nazir, who in turn selects a peon, who is to 
serve it on the pai ty to whom it is directed It is extremely 
difficult to say when a notice of this kind can be said to have 
been ‘‘issued.” The “ issue ” is certainly not complete when the 
couit makes its order directing that notice is to go. It is still 
incomplete when it is prepared and signed by the Munsarim. In 
fact the “ issuing ’’ is not fully complete until it has actually 
left the hands of the Nazir and has been given into the hands of 
the peon (or process servei) If this question which wo have 
had discussed before us m the present cabe was res Integra we 
would find it extremely difficult to say what was the date of the 
" issue ” of the notice within the meaning of the article. The 
“ issue ” of a notice seems to be a proceeding which begins with 
the order of the court and ends with delivery of a notice to a 
process server for service Possibly a convenient date might be 
the one which has been suggested m the course of the argument, 
namely, the date which the notice itself bears, W e, however, think ^ 
that we ought to adhere to the practice which has been in force 
for a very great number of years in these provinces, unless we 
come to the conclusion that there was a deliberate alteration in 
the present Limitation Act. What is required in the interest of 
Jaj^tipe is, a settled rule and a date that is pertain. The date of 
l^tLisJ^jl ever .to the peeft for service would be a very inconvenient 
date. Wc find it impossible to see that there 13 any difference 
between the expression. " date of issuing of a notice” and the 
expression “ dale of issue of notice ” That being so, we think 
the established practice should prevail and that, the order below 
WaS wr.blSg.; 
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A second point was mentioned in the couise of the argument, 
namely, fchab some of the decree-holders are minors and that they 
aie entitled to the benefit of section 7 of the Limitation Act. it 
appears in the present case that at the time the decree was made 
the decreedboldeis were all of full age, that also at the time of the 
application of 1914 the deciee-holdeis were of full age, and 
that it was after the date on which the application was struck 
off that the minority ensued. Under these circumstances the 
decree-holders aie not entitled to the benefit of section 7, 
See Bhagat B%hari Lai v. Bam Nath (1). We weu rciened 
to the Full Bench decision m I. L, B, 22 All., 199. in 
that case theie had been an application on behalf of minor 
decree-holders which gave a fresh starting point, and acroid- 
mgly the deoiee-holders w ere within the express provisions 
of section 7. 

We allow the appeal, set aside the oidei of the comb below 
and dismiss the application for execution with costs in both 
courts* 

Appeal de&veed* 


APPELLATE QYTEF 


Befo e Mr t Justice Tudball and M> Justice Abdul Slaoof * 

NABAIN DAS (PnAiNriFi } t>. HET SINGrH ahd othebs (Defendants)* 
Act No I of 1877 {Specific Belief AU), section 9 ~~S nt fot ?ecove y of posses- 
sion of immovable property —Construction of plamt— Suit ft anted as a 
suit on title, but aho ref ernng to] section 9 ^of the Specific Belief Act~* 
Brae hoe. 

In a suit foi looovary of possession of immovable propaity, from which the 
plaintiff alleged that his sub-ten ints had been ejected by the defendants, the 
plaintiff claimed (1) a declaration of his title to, and possession of, the Hud in 
suit, ( 2 ) danuges for dispossession, and (3} costs In the body of the plaint it 
was mentioned that the suit w is under section 9 of the Specific Belief Act, 
1877, and theiefoie the full court fees had not been p ud* 

At the hearing the plamt was amended by striking out the claim fora 
declaration of title ; but the cium for damages was retained. 

* Seeond Appeal No 1022 of 1916, from a decree of W. 2? M Wright, 
District Judge of Budaun, dated the 8rd of May, 1018, reversing a decree 
of M&dan Mohan Seth, Muimf of Bisauli, dated the 18th of December, 
1915, 
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( 1) (1905) I L. B, 27 AIL, 7(H* 



638 


THE INDIAN LW ■REPORTS, 


I/VOL. XL. 


1918 

Nabain Das 

v 

Hat Serge; 


Held, on a construction of the pliinf, (hat the suit was in substance a suit 
for possession based on title, ami aim 1<1 h tvo boon trio! as snob, notwithstand- 
ing the reforenoo in the plaint to teoiion9of tlio Specific I! olio i Act, Nazir 
Ahmad v. Ab id Ali (1) referred to. 

The facts of this ease arc fully Mated in the judgment of the 
Court 

Mr, M. L Agarwala, for U 10 appellant. 

The IJou’blo Dr. Tej Bahadur Sjpru, for tho respon- 
dents, 

TtrDBALL ami Abdul TUoof, JJ,: — This appeal arises out of a 
suit brought for po- session of property and damages, Tho 
plaintiff in paragraph 1 of his plaint htatel that Mu-iummat 
Qulaho, defendant No. 2, was the zamindar and owner of nine 
highaa and nineteen bis was of I md in a ceitain village, that she 
and her husband, defendant No. 1, mortgaged tho same with 
possession to the plaintiff for a period of five years under a 
registered mortgage-deed for Rs. 600 on certain conditions, one 
of which was that the principal mortgage-money should be depo- 
sited in the month of Jeth before the property could bo rt deemed. 
He went on to state that he, the plaintiff, obtained possession of 
the property and had it cultivated i hrough his sub-tenants. In 
paragraph 2 of the plaint he stated that 011 the 1st o£ September, 
1915, the two principal defendants mentioned above ejected his 
sub-tenants who were made pro formd defendants to the suit and 
without paying the mortgage-money unlawfully took possession 
of the property and that they were still in such possession ; that 
they had refused to deliver possession to the plaintiff or to pay 
him his mortgage-money or to pay him the damages which he had 
suffered. He dated his cause of action as the 1st of September, 
1915, the date of the trespass. In paragraph 3 of his plaint he 
merely stated that he had impleaded the sub-tenants as pro formd 
'defendants. In paragraph 4 of the plaint he stated that the suit 
(for the purposes of jurisdiction and payment of court fees was 
•-Valued at Rs. 600, the ^mortgage-money , plus Rs, 1 14, the amount 
4pf damages, but with regard to the claim, being under section 9 
^peoific. Relief Act, the court fee had been paid on half the 
npd the entire amount of damages, that the 

IaAoI a -fin a vr»t*1cif3 t 4 rm i\¥ W'tftrrh 
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hence the suit was cognizable by the court. Tho following reliefs 
were prayed for : — 

“ (1) That the plaintiffs rights may bo declared tho prin- 
cipal defendants dispossessed and the plaintiff as mortgagee 
may he put into possession of the 9 highas, 19 bis was of lana 
numbered as below, situate in maim Bhursaya. 

(2) That Ks. 114 duo on account of damages for 1323 Fasli 
may be awarded to tho plaintiff as against the principal defend- 
ants, 

(3) Tho costs of the suit may bo awarded. 

(4) That any other reli. f to which tho plaintiff may be 
entitled may also be granted. ” 

It will be noticed that it is only in paragraph 4 of the plaint 
that the plaintiff mentions section 9 of the Specific Relief Act and 
he only mentions it to show why he paid court fees on half the 
mortgage-money. In their defence the defendants urg^d that 
the claim was one based on title and therefore could not be 
brought unler section. 9 of the Specific Relief Act. They pointed 
out that the claim for damages along with that for possession 
could not be maintained under section 9 of the Specific Relief 
Act. They then went on to deny the allegations of fact and 
raised other points in defence. When the case came on for trial 
the learned vakil for the plaintiff amended the plaint by striking 
out in the first relief the words “ The plaintiff's right may be 
declared, ” and. retaining the following words “ the principal 
defendants mty be dispossessed and the plaintiff, as a mortgagee, 
may be put in possession of the 9 bighas and. 19 bis was 
pukhta of land.” The claim for damages was allowed to remain. 
The learned Munsif thereupon treated the suit as a suit under 
section 9 of the Specific Relief Act, hold that- the suit was not 
barred by limitation ; held that no claim for damages could be 
joined with the suit claiming possession under section 9 of the 
Specific Relief Act ; dismissed tho claim as to damages and gave 
the plaintiff a decree under section 9 for possession of the pro- 
perty without going into the merits of the other defences at all. 
The defendants appealed to the District Judge, Objection was 
there taken that no appeal could lie in a suit brought under 
section 9 of the Specific Relief Act. The Judge treated the suit 
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as a suit based on title. He held ii to bo of that nature, but 
ins+ead of remanding it to the court of first instance for decision 
on the merits, he hold that, m view of the decision of this Court 
in Nazir Ahmad v. AUd AH (1). he was hound to dismiss the 
suit in tolo He accordingly diMiihsod if. 'iheie are two pleas 
raised before us in the altem.unv The fir, l h, that the suit 
being a suit nndm section 0 of the Spec ifie Reli f Art, no appeal 
lay to the court below. The second h that if if was n 4 su»h a 
suit, then the fust court ought to Imo lonunded it to the court 
ot first instance for decision on t ho meiits. The facts areas 
stated above . The first question btfoit* us is whefehei oi not 
the suit; as it stands is really a suit bised on title oris one 
under section 9 of the Specific Relief Act As pointed out above, 
the only mention of section 9 of the Specific Relief Act i\ to be 
found in paragraph 4 of the pi amt and it was mentioned more as 
an excuse or an explanation of the amount of court fees paid on 
the plaint. Even after the amendment made, that is, after the 
striking out of the words '• the plaintiffs light may be declared,” 
it seems to us that the suit is clearly a suit based upon title and 
that in so holding the court below was coneofc There remains 
the point as to whether the lower appellate court was justified 
by the ruling quoted above in dismissing the suit in tolo. We 
do not think that that mling is any authority for the decision at 
which the lower appellate court has arrived, In that case really 
what this Court decided was that; the suit as brought was a suit 
based on title in which an appeal did lie to the lower appellate 
court and that the lower appellate court had rightly dismissed 
the suit on the merits. In the present case, the suit being really 
a suit based upon title, the Munsif wrongly dealt with it as a 
suit under section 9 of the Specific Rdiof Act. The case ought 
to have been sent back to that court to be dealt with as a suit 
based upon title, to have the proper issue framed and to be 
d'eedded on the merits. We therefore allow this appeal. We 
•set aside 4he, decree* of the court below, and we direct that the 
•record jbe sent back through the lower appellate court to the 
the- learned Munsif, tq be restored to its number 
pjjon the., file and to be heard and decided, according todaw. 



ALL41LUJAD SERIES, 


641 


vor. xl.] 

The costs of this appeal will be costs in the cause and will abide 
the result. 

Appeal allowed , cause remanded. 


REVISIONAL CRIMINAL. 


Befo & Justice Sit Ptamada Ghat an Baiwiji , 

EMPEROR v SHEO SAMP VT PANDE * 

Criminal Procedure Code , section i~*£ct Ho. XLV of 18C0 (Indian Filial 
Code ), sections 193, 210— Sanction to prosecute^Comjpkwit^Leiier pom tiyiwf 
Magistrate to his official supe tor a Jang me, ehj fo? ditto lions as to ptocedu o 
Theholdci of a decree for lent, passed by an Assistant Collector of the 
second class, took out execution foi a laigcr sum than was m fact due and 
also gave m his application a wrong date as the date of the decieo. The judg 
ment-debtor paid the afnounfc claimed under compulsion, and thereafter apphed 
for sanction to prosecute the decree-holder Upon leoeipt of this application 
the Assistant Collector wrote a letter to the District Magistrate, for wauling it 
through his immediate superior the Sub-divuional Magistrate, mwh’ukh* 
stated all the facts of the case and concluded by soliciting orders m the cise 
The Sub-divisional Magistrate, instead of forwarding this letter to the District 
Magistrate, himself passed oideis for the prosecution of the deciee* holder. 
He tried the case himself and convicted the decree-holder of offences undei 
sections 193 and 210 of the Indian Penal Code On appeal the conviction and 
sentence were upheld by the Sessions Judge, 

Me Id that the letter written by the Assistant Oollectoi to the Dulricfc 
Magistrate, in which the fanner did not ask that any action should be taken h / 
the Magistrate, but meielyfor directions as to how he should proceed didn t 
amount to a <f complaint wifclun the meaning of section 4 of the Orimiual 
Procedure Code, and, there being no complaint, the it ml was illegal, 

The facts of tho case are fully set forth in the judgment. 
For the purposes of this report they may be briefly stated as 
follows : — 

Sheo Sampat filed a suit in the court of a tahsxldar to 
recover arrears of rent and obtained a decree for a smaller 
sum than that claimed. In his application for execution of the 
decree the sum which had been claimed by him was put down as 
the decretal amount, and the dxte of the decree was also given 
wrongly. The full amount was realized from the judgment- 
debtor and paid to the decree -holder, Sheo Sampat. Then the 
judgment debtor applied to the court for sanction to prosecute 

•Criminal R visirn No 110 of 1918, from an order of W* R* GL Moir* 
Sessions Judge of Gorakhpur dated the 23rd of January, 1918* 

48 
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Sheo Sampat for false verification of the application for execu- 
tion. Sheo Sampat filed %n application dialing that ho had made 
a bond fide mist ike, TnetnVild »r ch«I not grant Min 'lion, nor 
did he tab c action unk” stcnuji 476 of the ( "ole of Criminal 
Piocedme, hut hr *«.ddiv -ad i It t It r K> the 1)1- i lie t Magistrate, 
though the Sulwhuuon d H fr x, o in t foilh the facts and 
e mdudtng as follow. M Tin* ah >\. fa? ere homo out by the 
recoid herewith submitted. I beg to -that mdus iu the case ” 
The Hub-divisional Offiou, without fo warding the letter to the 
District Magistrate, himself took <u timi anl issued process to 
Shoo Sampat to an** wu charge ■> uadi unions 19H and 210 of 
the Indian Penal Code. He tiled the rase himself and convicted 
and sentenced Sheo Sampat to two years’ rigorous imprisonment 
and a fine. On appeal, the Ses ions Judge upheld the conviction 
and sentence. Sheo Saxapit applied in revision to the High 
Court. 

Babu Piari Lai Bxmrji (with him Pandit Imrbadcshwar 
Prasad Upaclhya ), for the applicant 

The offences with which the accused was charged are among 
those mentioned in section 195 of the Code oi Criminal Procedure, 
consequently, no court could tike oognumoe oi them except with 
the sanction, or on iho comphint, of the court concerned. Tnc 
Tahsildar did not grant sanjlnn; hisleiitr cannot, by any sf retch 
of the imagination, he deemed as granting sanction. The letter 
is not an order under section 476 of the Code of Ctiminal Piece- 
dure, nor is it a complaint, as defined by section 4 of the Code 
of Criminal Pro edure, as it not on allegation made to a 
Magistrate with a view to his t thing action under the Code. The 
Tahsildar merely wrote to his official superior raid consulted him in 
the matter. He asked for directions as to how ho was to proceed, 
iHe did not ask the District Magistrate to take steps under the 
Code against Sheo Sampat. I am supported by the ease of 
Husain v* Emperor (X). The case of Emperor v, Bimdar 
is distinguishable. There the Assistant Oolledtor 
|%cbthe record to the Collector and Magistrate of the dWttiol 
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there was only a negligent mistake, and that no oflenco under 
section 193 of the Indian Penal Code was committed, The ea~e of 
Emperor v Muhammad Tt>haq (1) is iu my favour. 

The Assistant Government Advocate (Mr. R. Maloomsm for 
the Crown : — 

The letter of the Tahsildar was intended to bo a complaint, 
and was treated by the Sub-divisional Officer as such. There 
is no prescribed form for a “ complaint,” nor is an express prayer 
to take action essential. The ii regularity, if any, would he 
cured by section 537 of the Code of Criminal Procedure. It has 
not been shown that a failure of justice has been occasioned by 
such irrogularity On the merits, both the courts below have 
found as a fact that there was no bond fide mistake, but a 
deliberate inteution to try and realize more from the judgment- 
debtor than was legally due. 

Banerji, J The applicant, Sheo Sampat, who is an old man 
of seventy, has been convicted under sectim 193 and section 210 
of the Indian Penal Code, uuder the following circumstances : — 
Sheo Sampat brought a suit in the Revenue Court against one 
Barbu for arrears of rent. He claimed Rs. 18-11-0 as principal 
and interest. An ex parte decree v\ as passed in his favour on the 
29th of September, 1916 for Rs 9-4-0 and Rs. 2-5-0 costs, total 
Rs, 11-9-0, The judgment-debtor, Bari u, made an application 
to have the ex parte decree set aside. This application was 
granted. The ease was re-heard and on the 24th of May, 1917 
a decree was made for Rs. 8-3-0, which included costs, On the 
19th of May, 1917, Sheo Simp at filed an application for execu- 
tion of the decree. In that application the date of the decree 
was erroneously mentioned as the 20th of June, 1917, and the 
amount claimed was put down as Rs. 16-11-0. He took out 
attachment of some property of the judgment-debtor. Meanwhile 
the judgment-debtor deposited the full amount of the decree. 
In pursuance of the order of attachment of the property of the 
judgment-debtor some bullocks were attached by the Amin. Th® 
judgment-debtor paid the Amin Rs. 17-5-6 which was the amount 
' mentioned in the warrant of attachment, and this amount waa 
received by Sheo Sampat, who granted to the judgment-debtor 
(1) (tMi) I. L. E., 80 All,, 862, 
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a receipt; in lull fur the afoiosiid .iiun of He, 17-5-6. Sub- 
sequently ho filed an application in the court which was ex- 
ecuting the decree, stating that he had ina le a mistake and 
that the amount due to him was only Ks. 8-3 0 and no more. 
Throe days befoi e the date of that application the judgment- 
debtor had applied to the court to sanction the prosecution ol 
Sheo Samp.it. No sanction was granted. The Assistant Collec- 
tor of the second class, who was the t druid ir in whoso court the 
execution proceedings were held, did not take action under 
section 476 of the Code of Criminal Procedure, but ou the 6th of 
October, 1917 he addressed to the Magistrate of the district a 
letter in which he stated all the facts and concluded by soliciting 
orders in the case. This letter was intended to be submitted to 
the District Magistrate through the Bub -divisional Officer, 
Mr. Gurney. Mr. Gurney, instead of sending the application to the 
District Magistrate, himself ordere 1 the prosecution of Sheo Sampat 
and issued piocess against him. He himself tried the case and 
convicted Sheo Sampat and sentenced him to two years’ rigorous 
imprisonment and a fine. This conviction was upheld by the 
lower appellate court. 

The first contention m revision is that the trial was without 
sanction and was therefoio illegal. The offences of which the 
applicant Sheo Sampat has been convicted are offences referred 
to in section 195 of the Code of Criminal Procedure, Therefore 
it was absolutely necessary either that sanction for the prose- 
cution was granted or that a complaint was made by the officer 
before whom the offence was committed, or some officer to 
whom he was subordinate As I have alieady stated, no sanc- 
tion was granted and as no proceedings were taken under 
section 476, - it cannot be said that a complaint was made under 
that section. There remains, therefore, the question whether 
the letter of the 6th of October, 1917, addressed to the Magis- 
trate of the district, amounted to a complaint within the 

B " bat expression as defined in the Code of Crim inal 
I find it vary difficult to hold that it was a cpm- 
that the tahsildar did was to state the facts ' of the 
falling a] ?y action should be taken by the 
fifed* the Magistrate-should proceed 
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according to law against Sheo Sampat The only thing slated 
in the letter after stating the facts was “ I beg to solicit 
orders.” From this it may be infen ed that he asked the 
Magistrate of the district, who also happened to be the Col lei tor 
to whom the tahsildar was subordinate, to instruct him as to 
what action he should take in the matter. It would be sti etch- 
ing the meaning of the expression "complaint ” to hold that the 
tahsildar by writing this letter made a complaint and intonded 
the letter to be treated as a complaint against Sheo Sampat with 
a view to the Magistrate taking action. If that had been the 
intention be would not have solicited orders which apparently 
meant orders to him to tako some action in the matter. Under 
these circumstances I am unable to agree with the learned 
Sessions Jnrlge that there was a complaint by the tahsildar m 
this case, and that consequently the Magistrate who tried the 
case could take cognizance of it. In my opinion, as there was 
no complaint, the trial was illegal and the conviction must bo 
set aside. 

I have also considered the merits of the case. I am unable 
to hold that the accused Sheo Sampat; intentionally made a false 
statement in his application for execution. The statement 
contained in that application was no doubt false, hut I am not 
* satisfied that he knew that the statement was false, or believed 
that it was untrue, and that he made the unlr o statement 
intentionally. In this view the conviction ol Sheo Sampat 
cannot be maintained. 

1 allow the application, set aside the conviction and sentence 
and diiect that the fine, if paid, be refunded. The applicant 
need not sunender to his hail The bail bond is discharged 

Order set aside. 
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ft Jo* t M . ids fu> l T i ( nit. 

MANSUKU BAM and oiauts (I>i r i..HU\M*b) tf. 1 lliJRAJ BAIUN BINGE 

(Pj AXNjn i 1 ).* 

Cm2 and Bmnm Cowh—Jui hai m Suit ly ermindur fa damages in • 
reaped of the filling of tsee-t on atjHcuHuml tan ’ ly tenant Jei {Local} 
Ho. II of 11)01 [Ayra Ttfiawy AH), seeiio.r .>7,l» «. H»7. 

Held Uut a S'iH for o.miagt a lot ILo ail^d wrongful fulling by iho" 
tenant of tioos cm an agn cultural t boliling is not a suit v.hiOt l > excluded from 
iac jurisdtcfcion of a civil court. Lachman iAu> v, Mohan Singh (1) refer* 
red to. 

The facts of this case were as follows 

The defendants were tenant with a right of occupancy of two 
plots of agricultural land, the property of the plaintiff. Some- 
where on these plots stood two trees which were the property 
of the plaintiff. The defendants cut down these trees and 
appropriated the limber to their own use. The plaintiff zumindar 
thereupon sued the defendants* in the court of a Munsif having 
small cause court jurisdiction for damages in respect of the 
felling and appropriation of the trees, and obtained a decree 
for Ks. 15, The defendants applied in revision to the High Court 
upon the ground that the Munsif h id no jurisdiction in the 
case. 

Munshi Havbam Sahai, for the applicants, 

Mr. il . L. Agarwala, for the opposite party. 

PiGGOTr, J.;— The applicants in this case are certain defendants 
against whom a decree for Rs. 15 as damages lias been passed in 
favour of the plaintiff by the learnel Munsif of Meerut in the 
exercise of his jurisdiction as Judge of a Court of Small Causes. 
The question raised by this application is whether the cognizance 
of the court below was or was not barred by the provisions of 
section 167 of the United Provinces Tenancy Aff;, Local Act 
No II of 1901, Putting aside certain matters of detail no longer 
in controversy, the essential facts maybe stated thus:— The defen- 
dants were tenants with a right of occupancy of two plots of 
. agricultural land, the property of the plaintiff'. Somewhere within 
boundaries of tliis agricultural holding there" stool two trees 

Civil Envision No. 229 o£ 1917. 

<: pt) ($12) 9 A, JD, 672. 
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which were not the property of the defendants hut of the plaintiff. 
The defendants cut down those trees and appropriated the timber 
thereof to their own u-o. It scarcely requires to be pointed out 
that, apart from any provision of the Local Tenancy Act, rcsi riot- 
ing the jurisdiction of the Civil Courts in such a matter, the 
plaintiff's claim for damages on account of this tortious act was 
clearly cognizable by a Court of Small Causes and, on the facts 
found, the decree in favour of the plaintiff is a proper one. The 
only question therefore is whether the suit is barred by the pro- 
visions of section 167 aforesaid. This again depends upon the 
interpretation to be put upon certain provisions of sections 57 and 
65 of the same Aci. Tue latter of these sections merely says that, 
if a tenant is found liable to ejectment from his holding on any 
of the grounds specified in clause ( b ) or clause (e) of section 57, 
the Revenue Courts have jurisdiction to give the landholder a 
decree for compensation in lieu of, or in addition to, the ejectment 
of the tenant. The question therefore is whether, on the facts 
alleged in the plaint, the defendants were liable to ejectment 
under the provisions of section 57 aforesaid. I am unable to 
hold that the cutting down of the two trees under the circum- 
stances alleged was an act detrimental to the land. There is 
certainly no presumption to that effect ; on the contrary, in so far 
as the land is used for cultivating purposes, the removal of these 
two trees would presumably be calculated to increase its produc- 
tiveness, The only question therefore is whether the act of the 
defendants in cutting down those trees could have been proved 
by the plaintiff, in a proceeding in the Revenue Courts, to have 
been an act inconsistent with the purpose for which the land was 
let to the defendants. Thera is no allegation to this effect in 
the plaint; and I am bound to say that in my opinion the plain- 
tiff would have had considerable difficulty in satisfying a Revenue 
Court that this land had originally been lot to the defendants 
under such circumstances as would make the cutting down of 
these trees an act inconsistent with the purpose for which the 
lease was given. If any landholder under similar circumstances 
feels himself able to establish such a plea by evidence, I would by 
no means debar him from seeking the protection of the Revenue 
Courts, but in the^present case I find no reason for holding that 
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the plaintiff was in any way debarred from claiming damages in 
a Civil Court, on the simple allegation that the defendants had 
taken advantage of their position as tenants of the laud in order 
to cut down and appropriate to themselves two trees which were 
the property of the plaintiff. I have been referred in argument 
to a number o t rulings supposed to have some bearing upon the 
question in dispute ; but T do not think it necessary to discuss 
them here. Most ol them seem to mo to have no bearing upon 
the paiticular point to be decider! in this case. Tim only one 
about which I should not be prepared to say tlii-> is the decision of 
a single Judge ot this Court in Lachmon Das v. Mohan tfingh (1). 
That decision, so far as the question of jurisdiction is concerned, 
is entirely agiinst the defendants. I take the liberty of saying 
with all respect to the learned Judge of this Court who decided 
that case, that he has gone somewhat further in the way of affirm- 
ing the juiisdiction of the Civil Court to deal with matters of 
this sort than I should myself be prepared to do, at any rate 
without further argument ; but as regards the ease now before 
me I find no good reason for holding that the plaintiff coul d have 
obtained appropriate relief for the loss which ho has suffered by 
way of any suit or application brought or made before a R evenue 
Court. The jurisdiction of the learned Judge of the Court of 
Small Causes was therefore not barred and I dismiss this appli- 
cation with costs. 

Application dismissed, 
# 

APPELLATE CIVIL. 


1*15 
May, 80. 


Befot $ fustics Sir Piamada Charan Bamtfi and Mr fusim Byv&s. 
&0SWAMI 0OBBHAN BA^JI ah» otebbs ( J u»gmewt*debtqb«) v> 
QOBWAM1 MAKSUD AN BALLABH (Dscbbe-koldeb) * 

Civil Procedure Code (X9Q$),otder XXI, rule 32 —Execution of deem™ Deer** 
declaring fights of m tain parties and fo> bidding interference therewith 
ft otUr parties to suit— Mode ofenfo , cing such dernee* 

7 A decree wa# passed declaring the rights of certain parties to bh# suit to 
religious ceiemonies and enjoining on certain other parSei to 
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the suit to lefrain from interfering with tho oelebration of the s ud ceremonies 
by the parties m whose favour the decree was passed. 

JSeld that it was not competent to the court passing such decree to secure 
obedience thereto by directing the Superintendent of Police to see thufc the 
ceremonies were earned out and to prevent inteifoioucu thou, with, nor was it 
competent to the court to appoint a commLsionoi to see that the leans of the 
decree were given effect to. 

The facts of this case are fully stated in the judgment of 
the Court. 

Pandit Shiam Krishna Dar , tor the appellants. 

The Hon’ble Munshi Narayan Prasad Ashthana , for the les- 
pondent. 

Banerji and Ryves, JJ.: — This appeal arises out of an appli- 
cation for the execution of a decree passed on the 17fch of Decem- 
ber, 1906, in a suit brought by one Goswami Manohar Lai 
against a number of defendants, of whom the appellant, Piari 
Lai, is one. Certain persons who were alleged to have the same 
rights as the plaintiffs were made defendants of the third party, 
one of these defendants being the present applicant for execu- 
tion, Goswami Maksudan Ballabk. A decree was made by the 
court against all the defendants of the first and the second party, 
with the exception of one Kishori Lai, declaring that the plaintiff 
and the defendants of the third party were entitled to perforin 
the “ Singar Arti ** ceremony in a certain temple both on ordi- 
nary and festive occasions. The decree also ordered a perpetual 
injunction to issue restraining the defendants of the first and 
second parties from obstructing the plaintiff and the defendants 
third party from performing the duties of the office claimed by 
them. The present application was made by Goswami Maksu- 
dan Ballabh, who is one of the defendants of the third party 
against Goswami Gobardhan Lalji, the gran Ison of Prem Lai, 
who was defendant No. 1, and Goshain Girdhar Lalji and Go- 
shain Gordban Lalji, the sons of Goshain Munna Lai, who 
was one of the defendants of the second party and Piari Lalji 
- who, as we have said above, was also a defendant of the second 
party. It is stated on behalf of the decree-holder that fehcBe 
defendants are now interfering with the performance of the duties 
appertaining to the office which was claimed in the suit and 
which was decreed to the plaintiff an defendants ofd the the third 
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party. Their prayer, as contained in the application, is that the 
decree may be enforced through the Superintendent of Police of 
Muttra in this way that on the dates mention! d in the applica- 
tion he (the Superintendent of Police) may In to the “ Arii” 
performed by the deoieo-hol dm, applicant, and that the defen- 
dants may be directed not to interfere with the performance of 
those duties. The application was oppos'd on scveiai grounds, 
but the objections weio disallowed and tiro application as m ide 
was granted by the court below In this appeal, which has been 
preferred by the judgment-dc 1 >tois, the fir it contention railed is 
that Croswaini Maksudan Ballabh is not entitled to apply for 
execution as he was not one of the plaintiffs to the suit This 
objection was raised in the court below and was, ire think, 
rightly disallowed. The decree was made in fa\ our not only of 
Manohar Lai but also of the defendants of the third party de- 
claring their right to perform the duties ol the office claimed by 
them at certain hours every day and also on festive occasions. 
The decreo thus declaied the right of, amongst others, the present 
applicant Maksudan Ballabh and the injunction decreed was also 
an injunction m his favour. He is, therefore, entitled to main- 
tain the present application. 

The next contention put forward on behalf of the appellants 
is that the decree was personal to the persons in whose favour it 
was made and could only be enforced against the individuals 
who were defendants to the suit and not against persons who are 
their legal representatives This contention also is in our 
opinion without force It appears that the suit was brought on 
the basis of a right which the plaintiffs claimed as descendants of 
one of the founders of the temple and that the defendants were 
also made parties as such descendants. The plaintiffs claimed to 
tiave the' right to perform certain offices which the defendants 
contended they themselves had a right to perform. So that the 
related to a hereditary office which the plaintiffs claimed 
regard to which their claim was resisted by the defendants, J'. 
The injunction was. also granted against them, not as individuals, 
but as persons who claimed a right as descendants of the ori- 
gieal founder of the temple. The appellants, who, after the death 
•’pf 4om®’of tliel defendants in the former suit, have taken their 
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place — or claim to have taken their place— are thus persons 
against whom the decree may propei ly be executed so tar as the 
injunction goes. We may mention that this plea was not put 
forward m the court below mi A it therefore did not beet me 
necessiry for tint court to c milder it. 

The third oaten ion is that the applicatim is time-barred. 
As the decree was one for a perpetual uyuu turn, limitation 
would run from the d too o f breich of i he uijuu *tion, that is, from 
the date on which t »e de'euduita dis )beye 1 the iujuucli »n. That 
date was within thiee years of the p esent apph ution. Conse- 
quently no questi>n of h mtation aiises in the present case, as 
held by the court below. 

It is lastly urged that the court below was wrong in ordering 
the Superintendent of Poli e of Muttra to see that the 4 Arh ” 
was performed by G os warm Maksudaa Ballabh and that the de- 
fendants offered i# obstruction. So far as> thn part of the prayer 
in the application for execution is concerned we lo n >t think that 
the court below oug \t to have granted it. It ha i no power 
under the Code of Civil Procedure to < rder the police to inter- 
fere in the matter. Tnere being a d *cree for a pei petual injunc- 
tion against the defendants or those whom they jep resent, it 
was the duty of the defen hints to carry out the injunction, that 
is to say, to refrain from offering any obstruction to the perfo? 
mauce of the office which was decreed to the decree-holder. If 
they disobeye 1 the order of the court they were Ihble to the 
penalties mentioned in order XXI, rule 32, of the Code, but the 
court could not order the police to see that the decree-holders 
performed the duties of their office without interference on the 
part of the defendants, If^a breach of the peace was apprehen- 
ded, that was a matter for the Magistrate and the police and not 
for the Civil Court, We accordingly set aside that portion of 
the lower court’s orler which dirests the Superintendent of 
Polfoe to order the Sub-Inspector of Bmdraban to have the applb : 
; cant Maksudan Ballabh perform V Singar Arti ** in the 4 

We are also of opinion that the court had no power 
-a commissioner to see that the decree-holder/ performed 
•I dWtf actibjQ the duties appertaining to his office. This portion <# 
the lower court’s orderi which was passed on a subsequent date, 
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should also be set aside. la our opinion clause (5) of rule 32 
does not authorize the court to make these orders, and provides 
for a different state of things. 

We accordingly vary the order of the court below by directing 
that an order do issue to the defendants appellants forbidding 
them to interfere with the performance of the duties of the 
deen e-hold r, namely, ! ' Singar Arti ” everyday and on festive 
days m the temple of Radha Ballabhji, If the defendants ap- 
pellants fail to obey the injunction it will bo time for the decree- 
holder to make a proper application in the terms of order XXI, 
rule 31, We direct the parties to boar their own costs of this 
appeal. 

Decree varied. 


Befo e Sir George Knox, Acting Chief Justice, and Justice Sir Pramada Cha>an 
* Banerfi. 

AKAHDG1 B ( Dependant) v SRI NIWAS {Buimrr) * 

Act (Local) Ko IT of J^Ol (Ag?a Tenancy Act }, section 193 — Ordot of remand — 
Appeal— Preliminary and final decrees 
A suit was biought in a Cou*t oi R<n nue for i deohration that the plain- 
tiff was the pioprietoi of certain muafi had The court of first instance 
d sini&sed the suit TLo lower appellate court set aside t> it decree sad allowed 
the appeal to the extent that it held the plimi.fi entitled to ho declared a 
rent-free grantee of so much of the land as was entered m his name. It then 
added that u the suit be remanded to tl e lowor couit for determination of the 
revenue pa> ibis by the plaintiff appellant ” Held that the order being one of 
remand no second appeal lay to tho High Court ; and as there was no provision 
in the Tenancy Act about prohmmiry or fiml decrees, tho order could not be 
appealed ag imst as a preliminary decioo. 


The plaintiff brought a suit m the court of an Assistant 
Collector first class, to be declared propric tor of certain muafi 
bffd under section 158 the Tenancy Act. The main plea in 
ifef&jce was that the muafi bad been resumed long ago, and that 
tjie plaintiff was only an occupancy tenant of the land. The 
dss^taht Collector found against the plaintiff and dismissed his 
ikkiv, Oaappealthe District Judge found that the 
e^proprietor ; the decree of the Assistant 
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accordingly, set aside, the plaintiff was declared proprietor, and 
the suit was remanded to the first court for determination of the 
revenue payable by the plaintiff. Against this decision the 
defendant filed a second appeal to the High Court. The appeal 
came up for hearing before a single Judge, who referred it to a 
Bench of two Judges. 

Mr. W. 0. Vctish, for the respondent, took a preliminary 
objection that the appeal did not lie. 

The District Judge has remanded the suit, and under 'the 
Tenancy Act no appeal is given from an order of remand. Sec- 
tion 182, which is the section which provides for a second appeal 
to the High Court, does so only from decrees. Section 193 excludes 
the application to suits under the Tenancy Act of the provisions 
of chapter XLI1I of the Code of Civil Procedure of 1882, corre- 
sponding to order XLIII of the present Code. Order XLII1 rule 
1 (u) of the Code, which provides an appeal from an order of 
remand, has therefore no application to Kent Court suits. Hence, 
no appeal lies from the order of remind; Vilayat Husen v. Maha- 
raja Mahenqlra Chandra Nandy (1), Zahur Ali v. Slier AIL 
(2) and Oulzari Lai v. Latif Husain (3). Unless an appeal 
is expressly provide 1 for by the Tenancy Act it will not lie ; nor 
will it be sustained upon anyaialogy furnished by the provi- 
sions of the Code of Civil Procedure; Raranpal Singh v. Bhima 
Mai (4) and Kirpa Devi v. Ram Chandar Sarup (fi). 

Munshi Haribans Sakai (for Munshi Naioal Kishore), for 
the appellant (in reply to the preliminary objection). 

The appeal is in form and substance an appeal from a decree 
and not an appeal from a mere order of remand. It is submitted 

that the decision of the District Judge amounts to a decree. It 

is to be remembered that the definitions of " decree ” and 
c< order ” given in the Code of Civil Procedure have not been 
adopted by the Tenancy Act and do not apply to all cases uncler 
that Act ; Zohra v. Mangw Lai (6). So, the notion derived 
from the Code of Civil Procedure that where an appellate court ' 
'•‘"reverses the decision of the first court and . remands the case 450 

(1) (1905) 1, L. E., 28 AIL, 88. (4) (1910) I. L E., 82 AIL, 873. ' 

(2) (1905) I.)L. B., 28 All., 283. (6) (1918) t, Jj. R„ 40 AU.,219. 

(8)|(1916) I. lC>B„38 All., 181.5 (6). (1906) I. L. R , 28 All.. 758. 
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1018 decision of the appellate court amounts merely to an “ order ” 
AiuND0m and not a *' decree” has to be discarded in considering cases 
3 Nxwas arising under the Tenancy Act. The Act itself furnishes no 
definition of what is and what is not a “ decree ’’ within the 
meaning of the Tenancy Act. The District Judge had decided 
all the material issues in the case, and the remand order related 
only to the assessment of revenue, as regards which there was 
no issue in the court of the first instance ; nor was it a substan- 
tial issue let ween the parties. The order of remand related 
only to a mjtter which did nob affect the real merits of the claim 
hut was purely a matter of arithmetical calculation. The decision 
was a “ decree ” in substance. It amounted to a preliminary 
decree lr not a final decree ; and the remand order was for the 
purpose of determining the proportionate revenue and preparing 
the final dectee. The Board of Revenue of the United Provinces 


has taken this view in the case of Tikaram Singh v. Kunwar 
Sen ( 1). The matter decided in this pieliminary decree could 
not be questioned in appeal from the final decree ; and if the 
present appeal be held incompetent then the appellant will have 
absolutely no remedy. Such a decision will lead to great hard- 
ship and iailure of justi< e. 

Mr. AT. G. Vaish, m reply: — 

The contention that m a case like the present the order of 
remand amounts to a decree so as to be appealable under section 
162 is not sound. If it had been the intention of the Legislature 
to give certain orders passed under the Act the force of decrees 
so as to be appealable as auoh, it could have given a definition 
of “ order ” or of “decree” in the interpretation clause of the 
Act m furtherance of that intention. The Legislature has nob 
done that ; there is nothing to iudn ace that it ever intended to 
1 tnake any cUatinouon betweea one class of orders and another, in 


this resp mfc. There is no such thing as a preliminary decree 
yUnJer the Tena icy Act. The Act recognizes only one decree, 
# fiaa) decree. A comparison of the language p|jqe|ipn 
|J|l|of the^enaoey Act and sections 96, 97, and.l0^gf^^r.^^h 
/dearly shows the the 
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meanings attached to ]tha term “decree’' in the two Acts. The 
words used in section 177 ot the Tena icy ict, are “ the leeree,” 
which connote only one class of decree; while the words in 
sections 96 , 91 , and 100 of the Code are “ eveiy decree,” which 
connote several classes of decrees. An 1 further, there is a 
specific mention of the term “ prelimmiry decree ” in section 97, 
Civil Procedure Co le. It is from the decre is passed in the suits 
included m the fourtn schelu'e of the Tenancy Act that appeals 
are provided for and the only decree, mentioned in the fourth 
schedule, under section 158 is a decree “for the assessment to 
revenue of a rent-free grant," That is the only decree, therefore, 
from which an appeal can lie in a suit under section 158. Any 
order passed prior to such a decree cannot possibly amount to that 
decree and he appealable as such decree. To regard the decision 
of the District Judge as a preliminary decree and to hold id to 
be appealable would be inconsistent with the provisions of the 
Tenancy Act. As was held in Zohra v, M tnyu Lai ( 1 ) a provision 
of the Code of Civil Procedure which would be iuc insistent with 
the provision! of the Tenancy Act cannot be applied 

Knox, A. 0. J., and Banekji, J The plaintiff m the court of 
first instance is the respondent here. He brought a suit in the 
Revenue Court iu which he prayed that 'ho might be de lared 
proprietor of a dispute 1 muafi and that costs, etc , might be 
granted to him. The court ot first ms auee dismissed nis claim 
altogether. He then went in appeal to the Du. n 't Judge of 
Cawnpore who ordere l that the decree of the lower court, that 
is to say, the court of firot instance, dated the I3th of Mar^h, 
1916, be set aside and the appeal be albwed to the eicteub that 
the plaintiff was e ltitled t > be declared rent-free gram ee of so 
much of the land in suit as he was then on ered in tho revenue 
pipers a3 occupancy tenaab of the same. Tne order, however, did 
nob stop here. It went on as follows That the suit be, 
remanded to the lower court for determination of thp revenue 
payable by the plaintiff appellant.” The defendant has now come 
, to this Court and asks that the deeiee of the lower ^appellate 
' court be set aside and the decree of the Assistant Collector be 
Restored or any other order that may be, deemed fit, may be 
.passed, 'Various pleas were then set out attaching the judgmeu 
(1) (1906) I. It. R., 28 AD ,763. 
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of the District Judge. Upon the appeal being called ou in this 
Court for hearing a preliminary objection was at once raised on 
behalf of the plaintiff respondent, namely, that no socond appeal 
lies from the order of the District Judge. In support of the 
contention stand was taktn upon section 193 of the Agra Tenancy 
Act of 1901, and it was contended on the ground set out in clause 
(a) of section 193, that the provisions of the Code of Civil Proce- 
dure did not apply to the prone lure in suits and other proceedings 
under the Rent Act. Our attention was called to the case of 
Vilayat Ilmen v. Mahan ja Mahendra Ghandra Nandy (1), 
and Gulmri Lai v. Lalif ffmain (2). The learned Vakil for 
the appellant meets this objection by maintaining that he is not 
appealing from tmy order, hut from a decree, and so seeks to bring 
the case away from cliuse (a) of section 193. He dwelt a great 
deal upon the hardship that, if it, was held otherwise, he would 
have no remedy. Be that as it m ,y, we are hero not to make 
law but to expound it as it stands and it appears to us that the 
only moaning we can put upon clause ,<x) of section 193 of the 
Rent Act is that no appeal lies from an order of this kind. He 
contended that the decision of the District Judge of Cawnpore 
was in reality a preliminary decree. We have considered this, 
but we are unable to agree with it. The Tenancy Act says 
nothing from first to last about preliminary or final decrees. 
The result is that the objection prevails and the appeal is dismis- 
sed with costs. There is a cross-objection but we have heard 
nothing about it from the beginning of the ease up to this moment. 
It stands dismissed. 


Appeal dismissed. 
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[ease of a certain muafi village. He transferred to the lessees all rights of 
svary kind, reserving only to himself an annual sum payable as rent with a 
dght to re-enter in case of default of paymont. 

Held that in the circumstances the lessees must be regarded as <* proprie- 
tors ” within the meaning of section 150 of the Agra Tenancy Act, 1901, and 
vare entitled to sue for resumption of the muafi. 

The facts of this case were as follows 
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The plaintiffs were persons to whom the Maharaja of Benares 
L sed to make a monthly cash payment as a grant of some sort 
r another* At their request to substitute for this payment a 
rant of land, the Maharaja gave them a perpetual lease of a 
mafi village. He transferred to them all rights of every kind, 
©serving only to himself an annual sum payable as rent with a 
ight to re-enter in case of default of payment. On the strength 
f this istimi a ri lease, tlie plaintiffs lessees instituted a suit 
Dr resumption of the muafi. The court of first instance 
ecreed the suit, and this decree was, on appeal, affirmed by the 
fistrict Judge. The defendants appealed to the High Court, 
Munshi Qulzari Lal> for the appellants, 

Munshi Gokul Prasad , for the respondents. 

TudbaLl and Abdul Kaoof, JJ.—The second appeal ariW 
ut of a suit brought for the resumption of a muafi khidmatu 
t has been decreed by both the courts below* In the court of 
ret instance a plea was taken that the plaintiffs had no right 
> Sue for resumption. That plea was decided in favour of the 
tainliffs. The defendants appealed to the District Judge, but 
i that appeal did not again raise this point* In this second 
ppeal this point has again been raised before us, For the 
eeision thereof it is necessary to state a few facts. The gamin* 
ar of this village is His Highness the Maharaja of Benares, 
’he plaintiffs are persons to whom a monthly payment in cash 
sed to be made by His Highness as a grant of some sort or 
bher. They approached him and asked him to substitute lor 
Eiis grant in cash a grant of land which they might hold and 
ossess and if possible develop and improve. Accordingly the 
laharaja gave to the plaintiffs a perpetual islimrari loas^-Of 
iff* village in question. He transferred to them all, rights Df ml 
arts reserving only to himself an annual sum payable; as .rent 
d$b the right to re-enter in case of default of natrm atc h 
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plaintiffs. In the body of the lease there is specific mention 
of the muafi hhidmati and other classes of muafi, By the 
terms of the deed the plaintiffs were given full powers over this 
land. The plea taken on behalf of the defendants is that under 
the terms of se-tion 150 of the Truancy Act, the only person 
who can sue for resumption is the proprietor of a nuihal or a 
portion of a mihal , that the prnpiiotor is the Mabaraji and the 
plaintiffs are not proprietors and therefore have mo right to sue 
under this section. The reply oa behalf of the plaintiffs is that 
the Maharaja’s rights under section 150, as proprietor, having 
been transfared to the plaintiffs, such a transfer is not illegal 
or contrary to law, and as that pi oprielary right now vests i a 
the plaintiffs, they, m the circumstances of the present ease 
must be held to he proprietors of the muafi for the purposes’ 
of section 150. ihere can be no doubt that the Legislature in 
section 150, usel the word proprietor ” and not •< land-holder " 
and it is highly probable that the L gislature intended that the 
right to re-mine should bo only in the proprietor and nobody 
else We may assume this for the purposes of our decision. 
Ihe quesaon is whether in the circumstances of the piemnt case 
this part of the proprietary right is vested in the plaintiffs or 
not by the terms of the lease. As wo hive mentioned abo.e, the 
lease is u perpetual one, and all that the Maharaja reserved to 
jmself was the right to receive an aflnual payment from the 
plaintiffs together with the right to re-enter in case of default 

He clearly transferred to them all the other rights which go to 

l. UP , tli ,! bUndl ° ri ghts which constitute proprietorship. 
We thmb. therefore, that in the circumstances of this case the 
plaintiffs, for the purposes of section 150, must be deemed to he 

proprietors of the m «hal. It must not be taken for granted 

W0 bold thab \ hls would be the 'ca,e in every instance of a 

b / Ib * *** I-i» ore 

iixjx! * a m 61011 ° ase tu> ° om wiu h w*j» 

0f 6he detsd and s §0 what rights 

WMM0 - ° nly * ofcher P 01at which is raised in AAtbM^^d 
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Before Justice Sir B/amada Charm Bafierji and Jfn Justice Byves. 

HUB^tKDIN K HAN (Jodgment-debtob) v . FRAN KI8HAN CHAKRA.* 

VARTI AND ANOTHER, fPECEEE -HOLDERS).* 

Civil Ptoaedure Code (190S), order XJ hilt, rule l~~Appeal-~0<dcr returning 
memorandum of appeal to be presented to proper court , 

No appeal lies against the order of an appellate court returning a memo- 
randum of appeal to be presented to the proper court. 

The facts of this case were as follows • 

A suits was brought by the appellant for dissolution of part- 
nership and for the taking of partnership accounts. The matter 
was referred to arbitration, and an award was made which was 
accepted by the court and in accordance with which a decree^was 
passed. Under the award the defendants were found entitled 
to Rs. 6,000 and odd from the plaintiff, and the award directed 
that they should realize the said amount by sale of the partner- 
ship assets. The defendants, who are respondents here, made an 
application to the court for execution of the decree, whist 
has become final. The application was resisted on the 
ground that under the terms of the decree the applicants for 
execution were not entitled to take out execution. This objec- 
tion %as overruled by the court of first instance, and the appel- 
lant subsequently paid the amount of the decree, and, under the 
terms, of the award, he obtained possession of the property, namely, 
partnership buildings and stockdn-trade^ etc. The plaintiff 
preferred an appeal to the District Judge. The District Judge 
held that the decree was capable of execution, but he was of 
opinion that no appeal lay to him, and he directed the memoran- 
dum of appeal to be returned to the appellant for presentation 
to the proper court. In his opinion the value of the suit exceeded 
Ks. 5,000. From ibis' order returning the memorandum of 
appeal judgment-debtor appealed to the High Court. 

Dr. S< if. Sulaiman , for the appellant. 

Babu Piari Lai Banerji, for the respondents. 

Bankbji and Ryves, JJ. This appeal has been preferred 
under the following circumstances: — A suit was, brought, by tbu. 
appellant for*" dissoLuripn of partnership and for the taking of 

partnership accounts. The matter was, referred,. to aybitr^Hoft 

— — — — — - ■■ ■ "* 

• Fmi Appeal No. 11 of 1018, from a .deotee, cf AssMp.K,en<i»R* PifApeit $ 
Judge of Qawnpore, dated the.pbli pf June, 1917 , 
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and an award was made which was accoptcd by the court and m 
accordance with which a decree was passed. Under the await! 
the defendants were found entitled to Its, o,000 and odd from the 
plaintiff, anl the award directed that they .should rcilwo the sard 
amount by sale of the partnership assets. The defendants, who 
are respondents here, made an application to the court for execu- 
tion of the decree which, we may mention, has become final. The 
application was resisted on the giound that, under the terms ot 
the decree, the applicants for execution were not entitled to take 
out execution. This objection was overruled by the court of first 
instmee, and the appellant subsequently paid the amount of the 
decree, and, under the terms of the aw aid, he obtained possession 
of the property, namely, partnership buildings and the stock-in- 
trade, etc. The plaintiff prefer rod an appeal to tho District 
Judge, The District Judge held that the decree was capable of 
execution, but he was of opinion that no appeal lay to him, and he 
directed the memorandum of appeal to be returned to the appel- 
lant for presentation to the proper court. In his opinion the 
value of the suit exceeded Its. 5,000. From this order returning 
the memorandum of appeal the present appeal was preferred. 
’In the alternative it was prayed that the petition of appeal might 
be treated as an application for revision, if no appeal lay. In our 
opinion no appeal could be preferred fci obis Court from tho mclcr 
directing tne memoraj'tum of ippou to be renamed f »r prostata* 
bion to tho proper court. Under o r der XI, 1 11, lulo 1, en appeal 
lies from an order returning a “ pU.ni,” but a ‘ mem , random of 
appeaL ’ is not a '• plaint,” and therefore th.u order b t no applica- 
tion to the present case, This maj be an omi.-siou oil fie pan, of 
the Legislature, but under tho law a-, it stands we are uu Hue to 
‘hold that the word “ plaint ” includes ■' .he memorandum of 
jappeal.” This Court in the case of Nazar Husain v. Ksari Mai 
^1) held that no appeal lay from an order returning a memorandum 
t pt appeal. We see no reason to differ from the view taken in that 
We accordingly hold that this appeal aa an appeal is not 
Looking at the ease as an application for revision 
that jbhere are no merits in it, inasmuch as the 
^e^OQur^ awards to the defendants the amount 
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which they sought to recover by execution and which has been 
paid to them by the applicant* Whether that decree is a right 
decree or a wrong decree it is now boo late to consider, A court 
executing a decree is bound to give efleet to it as it stafads and 
the decree in this case does avuird the amount claime 1 to the 
defendants. Therefore the case is without merit and we see no 
reason to exercise our discretional y powers under the re visional 
section of the Code of Civil Proccduie We accordingly dismiss 
the appeal, and decline to take action in revision. The lospond* 
eats will get their costs. 

Appeal dismissed* 


REVISIONAL CRIMINAL. 


j Before M \ , Justice TadbalU 
BMPEROB KEDAti HATH* 

Act (Local) 2Ta* VI of 1912 ( United JP < omces Prevention of Adulteration AotJ % 
section!) 4, b—Gommismn agent exposing adulte ated article of food 
for sale. 

Held that a commission agent who exposed for sale (bu& did not soli} 
adulterated gh% was liable to punishment under section 4 of the United Pro- 
vinces Prevention of Adulteration Act, 1912, and could not claim the benefit 
of section 6 of the Act. 

The facts of this case were as follows ; — 

One Kedar Nath, a commission agent doing business in A .a, 
had a quantity of canisters of ghi sent to him for sale. He appo ent- 
tly had not sold any of the ghi, but it was exposed for sale it his 
place of business. On samples being taken by the Chief £ vnitary 
inspector of Agra and submitted to the public analyst in accord- 
ance with the procedure prescribed by the United Provinces 
Prevention of Adulteration Act, 1912, the gh% was found to be 
adulterated, aud a prosocutioa was started against the commission 
agent. In the result Kedar Nath was convicted of an offence 
under section 4 of the Act aud fined Rs. 80. Against this 
co&viction and sum ouco Kedar Nath applied in revision to the 
High Court. 

Pandit Shiam Krishna Da r, for the applicant. 

The Assistant Government Advocato (Mr. JR. Malcomson ) for 
the Crown, 

* Criminal Revision No. SJu'l of 19lb, from un order of D. R. Eylo. Sessions 
Judge of Agra. 

(2> (19*03)1. L. B., 81 Cals., 844, 
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TtobalIi, J.— The applicant has been convicted under section 
4 of Act VI of 1912, which is a Local Act of the United Provin- 
ces Legislative Council. He has boon sentenced to a fine of Bs BO. 
The facts* of the case are not in dispute. The applicant is a 
commission agent, and as such he exp wed ior sale what purpor- 
ted to be ghi The ghi no doubt belonged to those persons who 
had sent it to him for sale ; but it was he who exposed it for 
sale, and ho exposed it as being goo 1 and genuine gin. The 
Chief Samtaiy Inspector of the Agra Municipal Board went to 
his warehouse, where he saw certain canihteis of ghi open and 
exposed for sale. There wore a large number of other canisters 
unopened. With the consent of Kedar Nath he took several 
samples of ghi, gave one to Kedar Nath, kept one himself, and 
sent one to the public analyst. The certificat es of 
person show clearly that the ghi had hoaftradul berated. The com- 
plaint in the present prosecjiijem'was signed by the Executive 
Officer of the Munir! t ,d Board ou the 8th of October, 1917. This 
officer, on the 2uth of Soptemler, 1917, was authorized by the 
Municipal Board to institute prosecutions under the Act, The 
samples obtained from the applicant were obtaii ed on the 12th of 
September Three points have been taken before me, ono is that 
the prosecution is illegal in the present instanoo as it has not been 
made with the order or consent in writing of the propei person and 
also, that on the 12th of September, the Executive Offieor had no 
power to institute the prosecution. The second point is that section 
6 applies to tho case and exonerates the applicant The third 
point is that the applicant has acted in good faith. He sold what 
he had received from others an 1 a smaller fine would be sufficient 
to meet the ends of justice. As regards the first point there is no 
force in it. On the date on which the complaint was made the 
Executive Officer bad full power and the court was therefore 
fully justified in acting upon the complaint. As regards section 
clearly does not apply to the present applicant. Admittedly 
. .of that section could nob possibly apply to him 'as he 
..agent and had never purchased the ghi in 
i ; -the, 1 present case be has made no sale at 
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Section 6 clearly does not apply to the present case. So far 
as the sentence is concerned, there can be very little doubt that 
the applicant as well as everybody else concerned knew that the 
ghi was adulterated. The Act was passed for the public welfare 
and it is only by a thorough working of it that the public will 
benefit from it. These persons who sell ghi are generally 
well aware of the fact that it is adulterated, I therefore see 
no reason to interfere with the sentence. The application is 
accordingly dismissed. 

Application dismissed. 


VISIONAL CIVIL. 


' Before Mr , Justice Abdul Baof. 

BALDEO (DarEHmist) v . PANNA LAL (BLkmnwx).* 

Act No, IX of 1887 [P t ovincial Small Cause Courts AH) t schedule IT t article 
13~-Smatl Cause Court — Jurisdiction-" Suit by mtnindar to recover 
a Aagg, cess or due from tenant , 

Held that a suit by a zamindar to recover from one of Ins tenants dues 
payable in kind under the provisions of the village wajib-ul-arz was excluded 
from the Jurisdiction of a Court of Small Causes by article (13) of the second 
schedule to the Provincial Small Cause Courts Act, 1887. 

The plaintiff in this case sued as zamindar of the village of 
Maholi Shamsherganj, pargana Bhoglon in the district of Maim 
puri, to recover from the defendant, who was a Teli living in the 
village, the price of a certain quantity of oil, which, the plaintiff 
asserted, the defendant was bound to deliver to him at the rate 
of two ehataks daily according to a custom recorded in the village 
wajib-ul-arz. 

The suit was instituted in a Court of Small Causes, and was 
decreed ex parte . The defendant came in revision to the High 
Court, upon the ground that in view of article (13) of the second 
schedule to the Small Cause Courts Act, 1887, the suit was not 
cognizable by a Court of Small Causes, 

Munshi Baleahwari Prasad , fur the applicant* 

Munshi Qirdhari Lai Agarwala , for the opposite party* ; 
Abwl Raoof, J,:- Bohra Panna Lai the plaintiff in this case 
brought this suit against Baldeo, Teli, upon the following 

* Cml Revision, Ho, $£8 of 19X8, 4 
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’ allegations : — In poragiaph 1 of the plaint he stated that the plaintif 
was a zamindar, co-sbaier, and also a lambardar in rnauza Maholi 
Shamshorganj, tahsil Bhogaon, district Mainpuri. In paragraph S 
of the plaint he stated that in accordance with the condition anc 
custom entei ed in he wajib-ul-arz, the defendant was liable tc 
give and deliver to the plaintiff two chataks of oil daily, that is tc 
say, 3f seers every month. In paragraph 3 he stated that the 
defendant had not complied with the condition in the wajib-ul-ars 
for the period therein stated and ho therefore claimed Its. 49-8-C 
as the price of the oil which had not been delivered to him 
by the defendant The suit was filed on the 6th of August, 1617. 
In support of his claim the plaintiff filed a copy of an extract from 
the wajib-ul-arz in which the custom relied upon was entered. 
The wajib-ul-arz is dated the 10th of September, 1872, and its 
chapter IY, clause 6, is described in these words “ Fasil aha- 
haram, daja shasham. Raqum jo mahJean Ico s akinae ghmr 
mama-re’ se Uni jayiz hai. Below this the entry is made in these 
Words “ Teliyan se tel muafiq jalane rozmarra chaupal aur 
cLewali men ba wazan eh s er.” The suit was brought on the basis 
Of this entry in the wajib-ul-ai z and it was decreed ex parte. 
1 ho present, application for revision Ins been filed ngmiisu the 
decree and judgment of the court below, Tno ground :akcn 
before me is that the sun, was not r igniztble by a Court of Soul! 
Causes, and reliance is placed upon article (13; of schedule II 
'attache 1 to the Provincial Small Cause Court Act. The article 
runs thus : — 1 A suit to enforce payment of the allowance i r fees 
icspecuvely called m alikana and haqq oi of cet-'V-i or other dues 
when the cesses or dues arc payable to a person by re non of his 
interest in immovable property or in an hereditary office or in n 
shrine or other religious institution." Tin? proven". suit, is , ertain 
Jy for dues which arc claimed by the pi tint, ill as [livable to him 
by reason of his intorest in immovable property. The plea taken 
tin. revision is a valid plea ‘and I think it was clearly contemplated 
vtf”jhipli*de such a suit from the cognizance of a Court of Small 
iQjFifp®! \ I -hold that the court below had no jurisdiction to 

K nit, I allow the application" set aside 'thejndg- 
passed by the court below and' under order YII, 
PiJgvil Procedure, I direct th%t the plaint be 
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returned to the plaintiff to he presented to the court ia which the 
suit should have been instituted. The applicant will be entitled" 
to his costs, and I order accordingly. 

Application allowed. 

APPELLATE CIVIL. 

Before Justice Sv Pramada Ohamn Banergi and Mr, Justice Piggott* 
LAOHMX HABAIH DUBE (Applicant), v KISHAH LAL and anqthiib 
Opposite pasties). * 

Act Uo III of 1907 { Provincial Insolvency Act)> sections 6, 15, i6~ Insolvency— 
Petitions examined ani evidence taken —Gase adgsurned— Petitioner absent 
on adjourned datt— Petition dismissed for want of posmution* 

Wbwa a petition for a declaration of m&olveney has once bean presented 
conformably to the requirements of Act Ho. Ill of 1907, the Court is bound, after 
completing the necessary inquiries, to coma to a decision m respect of the 
various matters spoken of in section 15 of the Act and either to dismiss the 
petition under the provisions of that section, or to make an order of adjudica- 
tion. But it cannot dismiss the petition merely because, on an adjourned 
date, the petitioner does cot appear. 

One Lachmi Narain Dube applied, under the provisions of Act 
No. TTI of 1907, to the Subordinate Judge of Mirzapur to he 
aijudicatel an insolvent Tao application was opposed by a 
creditor > The court examined the applicant and took certain 
evidence offered by the opposing creditor. The hearing was 
then adjourned, and continued, for various reasons, to be adjourned 
over a number of successive dates. Finally, on the 81st Octo« 
her, 1917, the case being called on, the applicant was found to be 
absent. The court there upon passed the following order 
"Applicant is absent. The application is dismissed for want of 
prosecution. " The applicant appealed to the High Court against 
this order 

Muu4ii Ilarnan'l'in Pra^td, for tho appellant... 

Tao, resp mdci^s wore not rcproseuiei. 

TUnelui and PjoaoTT, 3\T : — TKis r,u appeal by one Lachmi 
Naraui Dnbo, who had applied io tho court of the Subordinate 
Judge exorcising jurisdiction in the district of Mirzapur to 4 e 
adjudicated an insolvent. The application was opposed by a 

— * JKFirsA- Appeal* Ho. 13 o"‘^18y-frota ivrt order- of~Iv B 7 -Mti r d 1$, - Sutrar di 7 
nate Judge of Mirzapur, dated the Slst of October, 1917, 
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creditor ; the court had examine! the applicant aud had taken 
certain evilenee offeicd by the obje-ting creditor. Tne hearing 
was then adjourned for rei urns warn ue > 1 not bo Hseu-iied, an i 
it continued to be adjour i d over i nu nber of successive dates 
fixed for the heirmg. Finally oa the 3lsb of Ojd >ber 1917, the 
ease being called on, it was fount tbit the applicant dil not 
appear, Thi court, t'lereupm, pissed the following order 

“ Applicant is absent. Too application is dismissed for want 
of prosecution, ” 

It seems to us that this order is not justified either by the 
circumstances of the case or by the provisions of the Provincial 
Insolvency Act, No. Ill of 1907. The da dor’s peation h*d 
alleged facts sufficient, if established, to entitle him. to present 
his petition under section 6, clause 3, of the said Act. After 
completing the necessary inquiries, the duty laid up hi the court 
was to come do a decision in respect of the various matters spoken 
of in section 15 of the said Ait and then either to lismiss the 
petition under the provisions of that section, or else to make an 
order of adjudication. On this point the words of section 16 (1) 
of-the Act are clear aud mandatory. We, therefore, allow this 
appeal and set aside the order of the court below. We return 
the record to that court wi"h orders to re-admib it on to its file of 
pending applications and to dispose of it according to law. The 
appeal is nob opposel and there is no necessity for us to make 
any order as to costs. 

Appeal allowed . 


BEV1SIONAL CIVIL. 


Before M r m Justice Ejvc% 

v SUKH Tj Mi v. NANNJ PRltUD (Plaintiff). * 

Act No. XX of 1387 \ P ovinoi, it Small Courc^ Act i, schedule IT, at title (3i)~~ 
Small Cause Cottti-^-Jt is licit m -~S» ai£ b>/ jov»t ovnei coi&coo#/ *etitof 

a house received by tin other joint ow- Mon*y had and received llevu 

rfiott — Objection to jurisdiction noi raised in courtbelou 
, thas a huifc by o'le of tivn joint ownors to zooovoi from fcho obhe* a 

(’ £hafie ot the rent at ahoase rocoivad iu the frsb mstanoo by fctia defendant 
consent, id a btufc for money had and received, and as tuch 
ft* luiiadiotioQ of a^ourt of Small Causes. 

f — - 
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But m any case, the question ol jurisdiction not having been raised in the 
court below and the case having appaiently boon correctly decided* the High 
Court was not bound to interfere m revision, 22 am Lai v, Kabul Singh (1) 
followed 

In this case plaintiff and defendant* nephew and uncle respect- 
ively, wore joint owners of a house. The house vas let to a ten- 
ant, and for some years the uncle had been in the habit of receiv- 
ing the rent* The nephew instituted the present suit in a Court 
of Small Causes claiming a sum ofRs, 130, as his half share of the 
rent received by his uncle* The court tried the case, and the de- 
fendant took no objection to the jurisdiction. Ultimately a decree 
was given in favour of the plaintiff, The defendant came in 
revision to the High Court urging that the suit was not within 
the jurisdiction of a Court of Small Causes, 

The Hon’ble Munshi N'arayan Prasad Ashthana } for the 
applicant. 

Pandit Shiam Krishna, l )ar t for the opposite f parfcy. 

Ryves, J. : — This application arises out of a suit brought by 
a nephew against his uncle and a tenant, it appears that a 
house which jointly belonged to the nephew and uncle had for 
many years been rented by defendant No, 2 and the whole rent 
used to be collected by the uncle. No doubt, the nephew was 
entitled to a half share, This suit was brought to recover 
Rs. 130, being half of Rs. 260, which the uncle hail been paid by 
the tenant. The suit was filed in a Court of Small Causes. Not 
only was no objection taken to the juiusdiction of that court, but 
in paragraph 8 of the written statement the uncle specifically 
stated that he raised no objection to the court trying the suit 
Of course it is not open to parties to waive a question of juris- 
diction, but for reasons to be stated later, 1 think this matter 
is of some importance. The court, from the judgment which it 
has recorded, tried the case apparently very fully, and came to 
what seems to me a very just decision. Having lost the suit 
in that court, the uncle applies to this Court for revision 
and for the first time raises the objection that the court * below 
had no jurisdiction to try the suit, and he relies on article (31) bt 
: the Schedule to the Act (Act No. IX of 1887). If iff on|f thd 
second part of that article which could apply, that , is, to * say, 
t suit for the profits of immovable property belonging to the 
CM (i$0£) i, l* r*, m ah, m 
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plaintiff which has been wrongfully received by the defendant ” ia 
barred from the cognizance of a Court of Small Causes, Reliance 
has been placed on Rameshar Singh v, Durga Das (1), XTzir 
v. Sari Ohamrn Sal (2) and Nand Rani v. Sivashwunes- 
war Maker ji (3). It seems to me that it is by no moans clear 
that this case comes withiti the scope of those rulings. It appears 
(in this particular case that the rout had been paid for many 
years by the tenant to the undo. I therefore do not seo how it 
can be said that the uncle “ had wrongfully received ” the rent, 
the subject-matter of this suit. It seems to me to be an ordinary 
suit for money had and received. In any case, I feel that subs- 
tantial justice has been done and the only result of this applica- 
tion would be further litigation, and that between an uncle and 
a nephew, and I would hesitate to re-open the matter unless I am. 
forced to. There is the authority of this Court in 
v. Kabul Singh (4), and 1 would refer also to the cases reported 
(in 87 Indian Cases, page 991 and 29 Indian Cases, 566) which 
give me a discretion. As I have already stated, I doubt as*to 
whether article (31) strictly applies* and having also, I think! a 
discretion in the matter, I decline to interfere. Tho result xis 
that the application is rejected with costs. I 

y Application dimriiss&d* 


APPELLATE CIVIL. 


Before Mr . Justice Tut Hall and Mr. Justice Abdul Xiaoof. 
TAMIK'UN-NISSA BIBI and another (Judg menmebtobs) v, HAJJU KHAH 
AND ANOTHER {DECRHE-HO&DBHS).* 

Act No. IX of 1908 ( Indian Limitation Act), schedule X, article 182 
of decree— Limitation — Step in aid of execution* 
kn application to the court executing a decree asking that certain 
objections to the execution of the decree be rejected is a Biotin aid of execution 
Within the moaning of article 182(5) of the first schedule to the In&im 
i Act, 1908. 

^ * Second Appeal Ho. 459 of 1917, from a decree of W, T. M, Wright, District 

. Judge : o| Budaun, dated the 25th of January, 1917, confirming a decree of 
Bwexft Subordinate Judge of Budaun, dated the -16th • of Sap- 
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A decree absolute -was passed in. favour of Najju Khan and 
others on the 17th of February, 1910. The first application for 
execution of the decree was made on the 29th ofNovomber, 1911, 
and thereupon the court transferred the sale to the Collector on 
the 23rd of March, 1 912, inasmuch as the property sought to he 
sold was ancestral. One Sadiq Ali brought a suit against the 
decree-holders claiming 6 biswansis out of 16 biswansis of the 
property sought to be sold and, on the 9th of July, 1913, Sadiq 
Ali’s suit was decreed. Thereupon Sadiq Ali prayed that his 
6 biswansis be exempted from sale. On the 18th of July, 1913, 
the decree-holders applied that the sale of the entire 16 biswansis 
be allowed to proceed as an appeal . .inst the decree obtained 
by Sadiq Ali was pending ; but Sadiq Ali’s prayer was sustained 
and bis 6 biswansis were exempted. The present application for 
execution of the decree was made on the 27th of June, 1916. 
Both the courts below held that the application* was within time, 
inasmuch as the previous application of the 18th of July, 1913, 
was a step in aid of execution. The lower appellate court relied 
upon the ruling of Shagun Ohand v. Barajas (1), The judg- 
ment-debtors appealed. 

Maulvi Iqlal Ahmad, for the appellants. 

Mr. Ibn Ahmad, for the respondents. 

Tudball and Abdul Raoof, JJ. This is a judgment- 
debtors’ appeal and the sole question is whether the decree- 
holders’ application of the 18th of July, 1913, is an application 
made to a proper court to take a step in aid of execution. That 
application was an application to the court to reject certain 
objections which had been filed against the execution of the 
-decree so as to enable the execution to proceed. It was in, our 
opinion an application made to the proper court, and it was an 
application asking that court to take a step which was very 
necessary for the execution of the decree. The appeal fails an 
is dismissed with costs. 

Appeal dismissed. 
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(1) (1910) 5 Indian Cases, 292. 
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Before Sir George Knox, Acting Chief Itidke* 

A2IZ-UB RAHMAN *. JHANSA # 

Act Wo, XIII of 1859 (Workmen's B tac/t of Contract Act) -~Scope of the Act~-~Act 
apphcab J e not nmely to fraudulent breaches of contract* 

The provisions of Act No XIII ol 1859, are not applicibio moroly to 
fraudulent bi caches of contract, but; can and must be enforced m respect of 
any broach of a contract within the scop 3 of the Act* Emperor v* Bakhtawar, 
(1) followed, 


The parties lived in Agra, to which station the provisions of 
Act No. XIII of 1859, have been extended. The opposite party 
entered into a contract under this Act to do certain work for 
the applicant, and received an advance from him for this purpose. 
Subsequently, however, the opposite party refused to work 
according to his agreement. The applicant applied to the 
Joint Magistrate' of Agra asking that the provisions of Act 
No. XIII of 1859 should be enforced against the opposite party. 
The Magistrate, however, holding that the Act in question only 
applied to fraudulent breaches ot contract, refused to do more 
than direct the refund of the balance of the money advanced 
by the applicant. This the employer refused to accept upon the 
ground that he wanted performed the work which the opposite 
party had engaged to do, and he applied in revision to the High 
Court against the order of the Joint Magistrate and aq order 
of the District Magistrate confirming the same. 

The Hon’ble Munshi Narayzn Prasad AsMhana, for the 
applicant. 

The opposite party was not represented. 

Knox, A.O.J. This is an application for revision of an order 
passed by the Magistrate of Agra whereby an order of a first class 
"Magistrate -of Agra was confirmed. The first class Magistrate of 
f*A'gra bad before him an application asking him to enforce the pro- 
"vkloip? of 'sections 1 aad 2 of Act No. XIII of 1859, All that 
i&l before ine on^he record is an order in which the learned 
> at the conclusion that the suit doos not lie 

* — -I I ' l — — . I.C— 

879 of 1918, from an order of Wl fi." Webb, 
tfedihe 2Ttfc of February. 1918 ' . * * " 
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under Act No, XIII of 1859. No evidence appears to have been 
taken, and all that is on tho record is the contract. Act No, 
XIII of 1859 is an Act ■which has been extended to the station 
pf Agra. The contract is upon a stamp paper and it recites 
that it is a contract under Act No. XIII of 1859. The first class 
Magistrate sets out what he believes to be tho obvious object of 
Act No. XIII of 1859. Ho says that “ it was designed to prevent 
coolies or labour contractors fraudulently bolting with tho 
advances necessary for obtaining work from them and it was not 
designed to secure the employer’s enforcement of elaborate 
contracts with skilled artizans,” I do not know from whao 
source the learned Joint Magistrate obtains this There is 
nothing in the Act to this effect. The learned Joint Magistrate 
will do well to consider the ruling by which he is bound, namely, 
Queen Empress v. Inclarj it (1). Having placed this interpreta- 
tion upon the object of the Act the learned Joint Magistrate 
went*on to pass an order for which there is no warrant that 1 
know of. That order runs as follows : — “ The accused should 
produce to-morrow the balance of money due to the complainant. 
If he do93 so and the complainant takes it, accused will be 
acquitted. If he does so and complainant refuses the money, the 
ease will be dismissed. If he does not pro io.ee it, it will be a 
clear case of bad faith, an d I shall proceed against him under Act 
No XIII of 1859.” The morrow came, and the accused produced 
the money required of him. The complainant refused to take it, 
saying that he wished to have the work done by the accused. The 
learned Joint Magistrate professed to act upon a ruling of the 
Bombay High Court, Queen Empress v. Rajah (2), to which he is 
not subordinate aqd which he should not follow when he has before 
him rulings of this Court. I cannot, moreover, sanction the un- 
warrantable language used by the Joint Magistrate regarding an 
Act in the statute-book. He says “ it is altogether preposterous 
that this Act* designed to protect people who make cash advances in 
order to import or secure manual labour from people not worth 
ponder and shot in the Civil Court, should be prostituted in this 
way by employers cf skilled artizans.” The learned Joxafe 
Magistrate had no right to use language of this kind regarding a 
1)3(1889) I, L. R ,'11 411., 26? (2) (1892) 1. L R , 16 Boa?-, J6$. . 

* * * * * ' ^ ! M 
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statute which is in force and which he is hound to respect, (The 
Act is in full force in the station of Cawnpore for instance and for 
aught I know may he in full force in the station of Agra, I call 
the attention of the "court bohm- to the case of 0. J, Lucas v, 
Bamai Singh and Emperor v. Bakhiawar (1), both to be found 
iu I. L. R., 40 All. The learned Joint Magistrate says that he 
cannot compel Hansa to continue the work which he contracted 
to perform because it requires him to sit very near the fire. He 
is said to have been working in the same situation in another 
factory. This may or may not be true. But the matter should 
have been inquired into and evidenco fully taken. This was not 
a case for summary disposal, I set aside the orders of both the 
courts below and I return the case in order that it may be dealt 
■with strictly in accordance with the provisions of Act No. YTTf 
of 1859. 


Order set aside and ease remanded. 


APPELLATE CIVIL. 


1918. 
June, 28. 


Before Mr. Justice Tudhall and Mr- Justice Abdul Baoof. 

NAND DAL SINGH {PtAnmJwj e. BENI MADHO SINGH and oxhebs 
(Dependants)* 

Cats— Joint decree for costs against defendants claiming under sepaiate titles, 
defendants being also wrong-doers— Suit for contribution— Suit not 
maintainable. 

Two jettons, each holding by a separate title a half share in oaitain 
property were arrayed as oo-dofondimts to a suit for reoovory of * sbaro in 
the said property. The plaintiffs obtained a decroo with costs, the order for 
costs being as against the defendants jointly. The plaintiffs decree -holders 
executed the deoree for costs against one of the judgment-debtors, and he 
then sued the other judgment-debtor for contribution. Meld that the suit 
would not lie. Bakire v. Tasadduq Husain (2} followed. 

The facts of this ease are fully set forth in the judgment of 
the Court, 

,The Hm/ble Dr, Tej Bahadur Sapra (with him Mr, Sharrmath 
Jfos ftrap. and pandit Kailas Nath Katju), for tho appellant. 


i| Seoond Appeal No. -1 246.of 1916, from decree of Murari Dal, Judge of the 

gll Causes, exercising the powers of a Subordinate Judge of 
D May, ,1916, reversing A deoree of Muhammad 
‘ ' ; the 7th, of Epbrusry, 1916. 

■!-' irl *•_»'-*_ _ 

%, 19, All.# -*62, 
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Pandit Baldeo Bam Dave (with him Pandit Braj Nath Yy as 
and Munshi Nawal Kinhore), for the respondents. 

Tudball and Abdul Raoob, JJ. :~The plaintiff appellant 
in this snit was a person who under a deed of gift executed by 
one Jagat Singh obtained a half share in certain property. The 
respondent Ram Lai Singh is a person who received a half share 
in the same property by an entirely separate deed of gift from 
that same Jagat Singh. Beni Madho Singh and Zalim are certain 
persons claiming to be the lawful owners of a certain share in 
the property. They brought a suit to recover their share and 
they impleaded both Ram Lai Singh and Nand Lai Singh 
in the suit. Ram Lai Singh did not defend the suit, but 
Nand Lai Singh did, and in the course of his pleadings 
he stated that Ram Lai Singh was at the bottom of the 
suit and that he had instigated the plaintiffs to sue. Part 
of the claim was decreed and part of the claim was dismissed. 
The plaintiffs appealed in respect to so much of their claim as 
was disallowed, Nand Lai Singh appealed in respect to so 
much of the claim as had been decreed against him, The plaintiffs’ 
appeal was allowed, and Nand Lai Singh’s appeal was dismissed. 
Ram Lai Singh was a respondent to both the appeals. He contes- 
ted neither. In the execution department, Ram Lai Singh 
pleaded that no portion of the share decreed to the plaintiffs 
should be taken from him, but that it should all be taken from 
Nand Lai Singh. Nand Lai Singh opposed him. The court held 
that each of them had in his hands half of the share decreed, 
The appellate decree, which is the decree of this Court in the 
plaintiffs’ appeal, shows clearly that this Court held that each 
defendant was separately liable in respect of the property which 
was in his hands. The order for costs was a joint one. The 
plaintiffs in the former suit have recovered the whole of their 
costs from Nand Lai Singh. He has now brought the present 
suit for contribution, claiming half from the defendant Ram Lai 
Singh. This is clearly nob a case of joint tort feasors , Ram 
Lai Singh derived his title to the property which was in his 
hands by an entirely separate deed from Jagat Singh, and 
Nand Lai Singh derived bis title, such as it was, by a separate 
deed of gift. The two defendants were not at one in defending 
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statute which is in force and which he is bound to respect. (The 
Act is in full force in the station of Oawnpore for instance and for 
aught I know may be in full force in the station of Agra. I call 
the attention of the court below to the case of 0. J. Lucas v. 
Bamai Singh and Emperor v. Bakhtawar (1), both to be found 
in I L K , 40 All The learned Joint Magistrate says that he 
cannot compel Hama to continue the work which he contracted 
to perform because it requires him to sit very near the fire. He 
is said to have been working in the same situation in another 
factory. This may or may not be true. But the matter should 
have been inquired into and evidence fully taken This was not 
a case for summary disposal, I set aside the orders of both the 
courts below and I return the case in order that it may be dealt 
with strictly in accordance with the provisions of Act Ho. YTTT 
of 1859. 

Order set aside and case remanded . 


APPELLATE CIVIL. 


Before Mk Justice Tu&ball and Mr Justice Abdul Baoof. 

HAND LAL SINGH (Plaintiff) v BENI MABHO SINGH and othebs 
(Defendants )* 

Costs— Joint decree fo) costs against defendants claiming under sepa) ate htles t 
defendants being also wrong-doers— Suit for contribution-*® ui $ not 
maintainable* 

Two persons, each holding by a separate title a half share m certain 
property were arrayed as co-defendants to a suit for recovery of a share m 
the said property The plaintiffs obtained a decree w Ith costs, the order for 
costs being as against the defendants jointly The plamtiSs decree-holders 
executed the deoree for costs against one of the judgment- debtors, and he 
then sued the other judgment-debtor for contribution. Meld that the suit 
would not lie, FaMre v. Tasadduq Husain (2} followed, 
x t The facts of ibis case are fully sot forth in the judgment of 
the Oourf* 

i^The Hotfbla Dr, Tej Bahadur Sapru, (with him Mr .Shamuaih 
and Pandit Kailas Nath Katju) } for the appellant* 

■ JealJSfy 1246*vOf X916, from decree of Murari Dal, Judge of the 
! ^;u|es, t exercising the powers of a Subordinate Judge of 
May, 1016/ reversing a decree of Muhammad 
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Pandit Baldeo Bam Dave (with him Pandit Braj Bath Vyas 
and Munshi Naival Eishore ), for the respondents. 

Thdball and Abdul Raqof, JJ. :—The plaintiff appellant 
In this suit was a person who under a deed of gift executed by 
one Jagat Singh obtained a half share in certain property, The 
respondent Ram Lai Singh is a person who received a half share 
in the same property by an entirely separate deed of gift from 
that same Jagat Singh. Reni Madho Singh and Zalim are certain 
persons claiming to be the lawful owners of a certain share in 
the property. They brought a suit to recover their share and 
they impleaded both Ram Lai Singh and Nand Lai Singh 
in the suit. Ram Lai Singh did not defend the suit, but 
Nand Lai Singh did, and in the course of his pleadings 
he stated that Ram Lai Singh was at the bottom of the 
suit and that he had instigated the plaintiffs to sue. Part 
of the claim was decreed and part of the claim was dismissed, 
The plaintiffs appealed in respect to so much of their claim as 
was disallowed* Nand Lai Singh appealed in respect to so 
much of the claim as had been decreed against him. The plaintiffs' 
appeal was allowed, and Nand Lai Singh's appeal was dismissed. 
Ram Lai Singh was a respondent to both the appeals. He contes- 
ted neither. In the execution department, Ram Lai Singh 
pleaded that no portion of the share decreed to the plaintiffs 
should be taken from him, but that it should all be taken from 
Nand Lai Singh. Nand Lai Singh opposed him. The court held 
that each of them had in his hands half of the share decreed. 
The appellate decree, which is the decree of this Court in the 
plaintiffs' appeal, shows clearly that this Court held that each 
defendant was separately liable in icspecb of the property which 
was in Ms hands. The order for costs was a joint one. The 
plaintiffs in the former suit have recovered the whole of their 
costs from Nand Lai Singh. He has now brought the present 
suit for contribution, claiming half from the defendant Ram Lai 
Singh. ^This is clearly not a case of joint tort feasors* Ram 
Lai Singh derived his title to the property which was in his 
hands by an entirely separate deed from Jagat Singh, and 
Nand Lai Singh derived his title, such as it was, by a separate 
<|eed of gift, The two defendants were not at one in defending 
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the suit. They wore as a matter of fact opposed to each other. 
Paragraph 15 of the written statement of Nand Lai Singh shows 
this clearly. Ram Lai Singh in no way contested the suit, 
whereas Nand Lai Singh did, and it is quite clear that the extra 
costs that were incurred in that suit were due to the action of 
the present plaintiff Nand Lai Singh alone. The case is very 
much like that of Fahire v, Tasadduq Husain (1)* In this case 
there was no contract between the present parties. Each was 
in separate possession of property and there was nothing joint. 
Each was separately liable for the trespass that he had committed. 
Each trespass was committed separately, and each defendant's 
liability for mesne profits was entirely separate. The only thing 
common between them was that they were arrayed as defendants 
to the suit. We cannot find any equity in the present case that 
will enable us to hold that the respondent Ram Lai Singh 
isr in any way liable to the plaintiff for a share of the costs that 
were recovered from him. The appeal is dismissed with costs 
to Ram Lai Singh. 

it is to he noted that the action of the plaintiff is directed 
solely against Ram Lai Singh and not against the other respon- 
dents. This is clearly admitted befoie us in open Court. 

Appeal dis missed . 


EEVISIONAL CIVIL. 


Befo e Mi Justice Ryves. 

BIHARI LAti (Judgment-debtor ) B&IjDEO NARAIN and others 
( Decree-holder},* 

Civil Procedure Code (1908), section 115-— JRmston— Jurisdiction of High 
Court — Question of taw or fact bearing on ju) tsdictton of Court, 

When a question of jurisdiction is involved, the High Court is competent 
to revise a conclusion of law or fact which boars on such question. 

Balakrishna Udayetr v. Vasudeva Ayyar (2) explained. 

The facts of this case were as follows : — 

A suit was filed against a minor, Bihari Lai, under the 
guardianship of his brother Giya Prasad, and a simple money 
decree was passed against him for a sum of Rs. 288*15-0, In 

...d - - r - 

if 

1%' 


V* ^ & l * 


v # Civil Revision Ho. 50 *of 1918. 

ftEtyytyJq \\i r wl, {%) [mi) a » ao Mad., 793, 
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execution of that decree, house property belonging to the minor 
was attached and advertised for sale. The sale was fixed for the 
14th of April, 1917. On the 13th of April, an application was 
made by Gaya Prasad as guardian of the minor for adjournment 
of the sale. The application was presented by a vakil of the Court 
under a vakaiatnama signed by Gaya Prasad. In the body of 
the vakaiatnama the name of the executant was left blank, but 
it was executed by Gaya Prasad, though he did not indicate 
when signing it that he signed as guardian of his minor brother. 
With the application, however, was filed an affidavit by Gaya 
Prasad which showed that he was acting in the matter as guardian 
of the minor. The Court granted an adjournment of the sale 
until the 20th of April \ but on that date the sale was held and 
the property was knocked down to a stranger for Rs, 180, 
very much less than its real value. On the 4th of May, 1918, 
application was made on behalf of the minor by the same vakil, 
under order XXI, rule 89, of the Code of Civil Procedure, and 
the proper amount was paid into Court within time. The 
Court of first instance rejected the application partly on the 
allegation of vagueness find want of compliance with the 
provisions of order XXXII, rule 5(1) of the Code of Civil 
Procedure, but mainly because it was not presented by anyone 
duly authorized to represent the minor On appeal, the lower 
appellate court for the last-named reason affirmed the order of 
court below. The minor applied in revision to the High Court, 

The Hon'ble Pandit Moti Lai Nehru and Pandit Badha 
Kant Malaviya for the applicant. 

Mr. W- Wallach , Dr. j$ M. Sulaiman^ Mr, Ibn Ahmad f 
the Hon'ble Dr. Tej Bahadur Saprw and Babu Sital Prasad 
Ghosh) for the opposite party. 

Ryves, J. -The facts out of which this application arises 
are admitted, A suit was filed against a minor, Bihari Lai, 
under the guardianship of his brother, Gaya Prasad, and a simple 
money-decree was passed against him for a sum of R^. 238-15-0, 
la execution of that decree, house property belonging to the 
minor was attached and advertised for sale. The sale was fixed 
for the 14th of April, 1917, On the 13th of April, 1917, an 
application was made by Gaya Prasad, as guardian of the minor* 
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as ng for the adjournment of the sale. The application was put 
in by a vakil of the court under a vakalatnama executed by 
Gaya Prasad. In the body of the vakalatnama which is a 
printed document, and which is usually filled in by the vakil 
himself or his clerk, the name of Gaya Prasad was not entered. 
The document reads “I . . appoint” so and so. It was 
executed by Gaya Prasad. Of this there is no question, but he did 
not add that he was executing it as the guardian of the minor. 
Along with this application theie was filed an affidavit by Gaya 
Prasad, Taking the two together, it was quite obvious that the 
application for adjournment was being made by him as guardian 
of the minor through the vakil whom he had appointed to act for 
him, The court accepted the application to this extent that it 
granted an adjournment of the sale for six days, and the 20th of 
April, 1917, was fixed. On that date the sale was held and the 
property was knocked down to an outsider, i. e., to a person who 
was no party to the suit, for a sum of Rs, 180, the opposite party 
here. It is admitted that the property was worth a very great 
deal more than what it was knocked down for. On the 4th of 
May, 1917, an application was made under order XXI, rule 89, 
by the same vakil. It purported to be tendered on behalf of the 
minor. The proper amount had been paid into court within 
the time allowed and the application must have been accepted by 
the court and the sale set aside unless the application was not 
in order. The court of first instance rejected the application m 
these terms : — “ This application under rule 89, order XXI, of 
the Code of Civil Procedure has been piesentcd by the applicant, 
who is a minor and it is not presented by a next friend. The 
minor’s application was filed through a pleader who does not 
appear to have been retained by him, vide the vakalatnama. 
The application is against the provisions of rule 3 (1), order 
XXXII, of the Code of Civil Procedure and is also vague. No 
.order can legally be passed on it without the minor being represen- 
a- next friend, I therefore reject this application with 
is the order really in question here. The lower 
Hrt found, and rightly found, that the 'application in 
Strife entirely complied with order XXI, 
reason as the fir§t ; 
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court that the application had not been properly presented on 
behalf of the minor, and rejected the application. From, this 
order no appeal lies to this Court ; hence an application in 
revision. 

Two arguments are raised against my interfering. First of all 
it is said, on the authority of JBalakrishna Udayar v, Vasudeva 
Ayyar (1), and three recent rulings of this Court reported in 
I. L, R., 40 Allahabad, pages 425 and 612, and 16 A. L J, 
page 535, that this Court has no power to interfere. It is 
said that the lower court had jurisdiction to go wrong and 
that, assuming it did go wrong, its decision is final. Secondly, it is 
argued on the merits that the decision on the point of law is 
correct. 

It seems to me that, put in plain language, the court 
declined to hear the applicant. It declined to hear the minor 
himself, because of bis minority, and it declined to hear the pleader 
because of a supposed defect in his vakalatnama, It seems to 
me that if the court was wrong in its reasons for not hearing the 
pleader and therefore not accepting the application, it declined 
to exercise a jurisdiction vested in it, or at least acted with 
material irregularity in the exercise of its jurisdiction. 

There is one passage in the judgment of the Privy Council 
report in I. L* R., 40 Mad , 793, which, read by itself, and separated 

from the context and i ead without consideration of the facts of that 

* 

case, does support the objection of the opposite party. It is the 
sentence which is reported at page 799, and runs as follows : — “ It 
will be observed that the section (115) applies to jurisdiction alone, 
the irregular exercise or non-exercise of it or the illegal assump- 
tion of it/' But the judgment does not end there, it goes on 
to say The section is not directed againt conclusions of law 
or fact in which the question of jurisdiction is not involved, 
and if the appellants' contention be correct, then, if the Civil 
Court should absolutely and whimsically decline to exercise its 
jurisdiction and refuse to make any orders as to the filling up 
of vacancies, no matter how many existed, there would not, in a 
case such as fme present, be any remedy available under this 
section and no appeal would lie/' In that case the District 
Judge purporting to act under a particular section of a particular 
&cfc, construing the section as he did, held that he had jurisdiction 
(l) (1917) I. L, R, ? 40 Mack 793, 


1918 


Biharx Lad 

v . 

IBaedeo 

Narain, 



678 


THE INDIAN LAW BEPOBTS, 


[VOL XL. 


1918 


Bihabi Lab 
v 

BilDBO 

Nabain 


to pass a particular order, and passed it. Objection was taken 
to this order before the successor of the District J udge on the 
ground that the former District Judge had no jurisdiction to pass 
it The court held that ho had. An application was then made 
to tho High Court of Madras in revision, and it was argued 
that the High Court had no power to interfere, one argument 
being that the decision of the court below was at the most a wrong 
decision on a point of law. The High Court repelled this 
objection and did interfere in revision, and the Privy Council 
upheld its decision. It seems to me what the Privy Council 
case decided was that the section (115 of the Code of Civil 
Procedure) is not directed against conclusions of law or fact in 
which the question of jurisdiction is not involved. (I think 
the words which I have italicized are most important.) It seems 
to me to follow from this that where a question of jurisdiction 
is involved this Court is competent to revise a conclusion of law 
or fact which hears on a question of jurisdiction. In the case 
before me it seems to me that on the point of law decided, a 
question of jurisdiction is involved, therefore 1 think I have 
jurisdiction to consider that point on the merits. 

Three recent cases of this Court, however, ate quoted in 
support of the objection. The first case is that of Fazal Rah y. 
Manzur Ahmad (1) On the face of it, that case looks very 
like the present case, but theie the only point decided was that 
payment of money into the Treasury was not a payment into court 
within the meaning of rule 89, order XXI, and this Court held 
that, if that decision was a wrong one it could nob be set aside 
in revision. There no question of jurisdiction was involved. In 
the next case (Jhunlm Lai v. Bisheshar Das) at page 612 of the 
g&xpe volume, (2) also no question of jurisdiction was involved. 
In the last case, to which I was a party, a question of jurisdiction 
i^as involved. The case was decided only a very short time ago 
^A.I remember perfectly well that we did go into the merits and 
satisfied that the order of the courts below in returning the 
avproper order and one which the courts had jurisdic- 
|^ jbquldhaye passed. That case, therefore, in my 
|gj|uide. ; In that case no authorities were 
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cited. I must confess that I had not then studied the Privy 
Council case in 40 Madras as carefully as I have since done, and 
I am inclined to think that perhaps our judgment was expi essed 
unnecessarily broadly. It seems to mo on full consideration that 
the Privy Council case gives me jurisdiction to go into the merits 
of the decision in this case on the point of law involved. 

There is one other aspect of the case, which I think should 
not be lost sight of. The defects, if any, in the application or the 
power of attorney, were purely technical, and seeing that the pro- 
perty of a minor was at stake, I think, that if the court had 
r doubts, it would have been well advised to have called evidence 
and ascertained whether the guardian had in fact authorized the 
vakil to make the application I do not, however, base my 
judgment on this consideration, though in my opinion it has 
weight. 

On the merits The application of the 4th of May, 1917, 
purported, as I *have said, to be made by the vakil on behalf of 
the minor. There was no fresh vakalatnama, it is admitted, 
executed by the guardian of the minor authorizing the vakil 
specifically to file this application, It seems to me that no new 
vakalatnama was required for this particular application. The 
vakil had been appointed by Gaya Prasad to appear for the minor 
in a former stage of the litigation and also to put in the application 
of the 13th of April, asking for an adjournment of the sale in these 
Very execution proceedings. If that appointment was a good 
appointment then it seems to me that it was still in force under 
order III, rule 4, of the Code of Oivif Procedure, But it is argued 
that the vakalatnama executed by Gaya Prasad was not valid for 
two reasons. One was that the clerk of the vakil or somebody 
should have recorded in the body of the application, for a second 
time, the statement that it was Gaya Prasad who was making the 
appointment, and making it as guardian of the minor. As the vaka- 
latnama runs, Gaya Prasad and no one else was making the ap 
pointmcnt, It says so, “ I , . , appoint *\ And although that 
vakalatnama was execute 1 by Gaya Prasad, it is said to be invalid, 
as there was no statement in it to the effect that Gaya Prasad exe- 
cuted it as u guardian of the minor ” or some such words. This 
seems to me a verylecbnical objection Except as guardian of the 
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minor he had nothing whatever to do with the suit or the pro- 
ceedings in execution. I have already said he himself came into 
court and made the application for the stay of the sale on the 13th 
of April, and put m an affidavit. The application showed that he 
had appointed the vakil to act for the minor of whom, he, Gaya 
Prasad, was the guaidian, It seems to me, therefore, that the 
application of the 4th of May, was in order, and that the court 
has failed to exercise its jurisdiction in not accepting it because 
it came to a wrong decision on a point of law* Undoubtedly if 
it had decided, as I think it should have decided, it should have 
accepted the application. I, theiefore, setting aside the order 
of the court below, pass the order which I think it should have 
paassd, i, e,l dir ecu that the money paid into court be made 
over to the purchaser and the sale be set aside* The applicant 
will have his costs throughout 

Application allowed. 


APPELLATE CIVIL* 


JBefoie Justice Sir Tmmada Ghaum Bamrji and My, Justice Byves . 

LALA RAM (Piaintiff) t>, THAKUR PRASAD ( Defend A sra?).» 

(kml Frocedwe Code (1908), section 60(c); otder XXI, rule SZ—Bxecuhon of 
decree**- Sale in execution -Bouse of an agucultuiist— Objection not taken 
time of setfe, hut m answe) to a suit for possession by the auction*# urclmer 
***Mstoppel y 

Bold that a ■ judgment-debtor, who could and ought to have raised objec- 
tions to the sale of his piopeity at the tune of the sale, could not be permitted 
long after the sale had been confirmed to raise the same objections m answer 
to a smt by the auction purchaser for possession of the property purchased by 
him Timed r, Jas Bam (1), Pandwang Balaji Bagave v. Knshnaji Gomnd 
Pwctb (2) and Bioatlanath JPal v. rp annx Sankar Bay (3) followed 
Thu facts of this case were as* follows;--- 
In execution of a decree obtained against one Thakur 
Prasad a . house belonging to him was sold by auction on the 
?3rd of November, 1010. The purchaser obtained formal, but 
not actual, possession. He accordingly brought the present 

i , • Second Appeal No, 1340 of 1910, fr^m a deorui of;Pi£.ro Lai IOit&ra, 

r Subordinate Judge of Mumpin' i, da od the 13th of April, 19X0, confirming a 
^ of 3?vom Bohan, MunsiL ot Mampuri, dated the 25th of May, 1915, 

'? 1, Li E., M All,, 612. (2) (1903 ) I. L. R„ 28 Bom., ;1 26. 

r,f l ( fj 'M * S ;-i . ;W 1190T> L L. R„ 34 Oalo., 189. 
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suit to obtain physical possession of the house which he had 
purchased. The suit was resisted on the ground that the house 
in question was the house oi an agriculturist and was 
therefore not liable to sale in execution of a decree in view of 
the provisions of section 60 (c) of the Code of Civil Procedure. 
The suit was on this ground dismissed, and on appeal the decree 
of the first couit was affirmed. The plaintiff appealed to the 
High Court raising two questions. The first was that the lower 
appellate court ought to have determined whether the house 
was the house of an agriculturist or was appurtenant to the house 
of an agriculturist within the meaning of clause (c) of section 60 ; 
and, secondly, even if the house was of the description mentioned 
in that clause, whether, after the sale and confirmation of sale, 
it was open to the defendant to question the validity of the sale 
and the title which the plaintiff had acquired under it, 

Munshi Baleshwar Prasad, for the appellant, 

Munshi Qirdhmi Lai Agarwala , for the respondent. 

Banebji and Ryves, JJ. This appeal arises out of a suit 
brought by the plaintiff appellant for possession of a house which 
originally belonged to the defendant respondent. In execution 
of a decree obtained against the said defendant the house was 
sold by auction so far back as the 23rd of November, 1910, 
and it was purchased by the plaintiff. He obtained formal 
delivery of possession, but as he did not get actual possession, he 
brought the present suit The claim was contested on*the 
ground that the house claimed was the house of an agriculturist 
and was therefore not liable to sale in execution of a decree in 
view of the provisions of section 60 (o) of the Code of Civil 
Procedure. This objection prevailed in the courts below and the 
suit was dismissed The plaintiff has preferred this appeal and he 
raises two questions. The first is that the lower appellate court 
ought to have determined whether the house was the house of an 
agriculturist or was appurtenant to the house of an agriculturist 
within the meaning of clause (c) of section 60; and, secondly, 
even if the house was of the description mentioned in that clause 
whether, after that sale and confirmation of sale, it was open to 
the defendant at this stage to question the validity of the sale 
and the title which the plaintiff had acquired under it. As 
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regards the first point, the lower appellate court says that it was 
a fact nob disputed that the defendant was a tenant and that the 
house in dispute was an appurtenance to his tenancy. We must 
accept this statement of fact as correct and assume that the 
house in dispute is an appurtenance to the tenancy of an agricul- 
turist as such. If an objection had been taken before the auction 
safe it ought not to have been sold; but the question which arises 
is whether after the sale and the confirmation Qf the sale its 
validity can now be questioned by the defendant, as against whom 
the sale has become conclusive by reason of its confirmation. 
Under order XXI, rule 92, after a sale has taken place and has 
been confirmed the auction-purchaser acquires a title to the 
property. In the present instance no objection to the sale was 
raised before it took place or at any time. It is not suggested 
in the pleadings that the defendant judgment-debtor was not 
aware of the execution proceedings, As between him and 
the auction-purchaser the sale has become conclusive and the 
auction-purchaser has acquired a vested interest in the property 
sold. If objection had been raised on behalf of the defendant 
before the auction sale, the court would have had jurisdiction to 
consider and decide whether the property was of the description 
mentioned in section 60(c), and if it had decided that the property 
was liable to sale and no appeal had been preferred against such 
decision, the sale of the property could never be questioned. In 
the present case no objection having been taken and the sale having 
become conclusive as between the parties, it is not open, in our 
opinion, to the defendant after the lapse of so many years from the 
date of the sale to contend that the sale ought never to have taken 
place and conveyed no title to the purchaser. This view is 
supported by the decision of this Court in Timed v, Jas Bam (1), 
and also by she decision referred to in the judgment in that 
case, The rulings of the Bombay High Court in Pandurang 
Balaji B agave v, Krishna ji Govind Parab (2) and of the 
Calcutta High Court in Dwarkanath Pal v, Tarini Sankar 
Bay (3) are to the same effect. The only case in which a 
appears to have heen held is the unreported 
gfititil. 29 All., 812. (2) (1908) I. L. R., 28 Bom., 125. 

bmmMm&tl £<,$W&Sr©fVl. L. R..34 Gilo.. 193 . 



VOL. XL.] ALLAHABAD SERIES*' 683 

judgment of a single Judge of this Court in Second Appeal No, 
327 of 1910, decided on the 16th of January, 1911. In that 
case the learned Judge held that an objection as to attachment 
and sale could not be made before the auction sale, We are 
unable to agree with this view, and we do not feel ourselves 
justified in following that ruling in the face of the other rulings 
to which we have already referred. The result is that we allqjv 
the appeal, set aside the decrees of the courts below and decree 
the plaintiffs suit with costs in all courts. 

Appeal allowed * 

Befo e Justice Sir Piamada Char an Bane • ji and Mr, Justice Ryves, 
WAZIR ALI AND ANOTHER (DEFENDANTS) V. ALI ISLAM (PLAINT FFJ .* 

Act Wo. IX of 1908 (Indian Limitation Aot), schedule I, article 148— Limitation 
— Usufructuary mortgage^RedbmpUon— Right of pu, chaser of equity of 
redemption in part of the mortgaged property , 

A purchaser of the equity of redemption in a part of the mortgaged property 
is entitled to redeem his own portion of the property within sixty years of the 
date of the mortgage from another person who, haying purchased another 
portion of the mortgaged property, has radeamed^fche entire mortgage and is 
m possession of the entire property. The limitation applicable to a suit of this 
description is that provided by article 143 of schedule 1 to the Indian Limita- 
tion Act Ash fag Ahmad v. Wazi Ali (1) followed. Jai Kishan Jo>h% v, 
Budhanand Joshi (2) referred to. 

The facts of this case, so far as they are necessary for the 
purposes of this report, are as follows 

On the ’2 1st of December, 1864, one IradatAillah made a 
usufructuary mortgage of certain shares in four villages,- one" of 
which was the village Gangapur, The equity of redemption in one 
of the mortgaged villages, namely, 1?al Rutni, was sold by auction 
and purchased by one Mazhar Ali in 1874. He sold it in 1882, 
and the share which he purchased ultimately came to one Sarju 
Singh. In 1887, Sarju Singh brought a suit for redemption and 
got a decree for redemption of all the four mortgaged villages 
and obtained possession in 1891. The present appellant Wazir 

# Second Appeal Ho. 1395 of l9l0, from a decree of I. Mundl District 
Judge of Asamgarh, dated the 24th of August, 1916, confirming a decree of 
Sut&j Navftin Majju, Subordinate Julge of Azamgarh, dated the l8tli of Feb- 
ruary, 3916. 

(i; (1889) I, L. R. s 14 All., \ . (2) (1915) X. L, R., 38 All*, 188* 
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Ali was the purchaser of the rights of Sarju in Gangapur and he 
obtained possession by virtue of his purchase. In 1873 the share 
obtained in Gangapur vas purchased at auction by Kali Charan, 
defendantNo. 15, who sold it to the plaintiff on the 11th of October, 
1913. By virtue of this purchase the plaintiff brought the 
piesent suit on the 18th of May, 1915, for redemption of Ganga- 
pgr as against Wazir Ali, who was in possession of that village. 
He made other persons parties to the suit, one of these 
being Musammat Saidan Bibi, the second appellant, the widow of 
Iradat ullah, the mortgagor, Ihe court of first instance decreed 
the claim and the decree of that court was confirmed by the 
lower appellate court. 

The defendants appealed to the High Court, 

Mr* M, L» Agarwala, Dr* S. M Sulaiman, the Hon hie Dr, 
Tej Bahadur Sapru and Dr, Surendro Nath Sen , for the 
appellants. 

Munshi Golcul Prasad , for uhe respondent, 

Banerji and Ryves, JJ. 1 his appeal arises out of a suit for 
redemption brought under the circumstances mentioned in detail 
in the judgment of the eourc below. It is unnecessary to repeat 
all the facts, and it is sufficient to say that on the 21st of 
December, 1864, one Iiadat-ullah made a usufructuary mortgage 
of certain shaies in four villages, one of which was the village 
Gangapur. The present suit is for the redemption of that 
village. The equity of redemption in one of the mortgaged 
villages, namely, Pul Ratm, was sold by auction and purchased 
by one Mazhar Ali in 1874, He sold it in 1882, and the share 
which he purchased ultimately came to one Sirju Singh. In 
1887, Sarju Singh brought a suit for redemption and got a 
decree for redemption of all the four mortgaged villages and 
obtained possession in 1891, The present appellant, Wazir Ali, 
pS the purchaser of the rights of Sarju in Gangapur and he is in 
|jtp$sessioti by virtue of his purchase. In 1873 the share in 
gur^ was purchased at auction by Kali Charan, defendant 
1 w|p sold dfc to the plaintiff on the 11th of October, 1913. 
ythis-^ purchase the plaintiff brought the present suit 
for redemption of Gaagapur as againat 
lifilessida of that village. He has made 
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other persons parties to the suit, and one of these is Musammafc 
Saidan Bibi, the .second appellant, the widow of Iradat-ullah, the 
mortgagor. The court of first instance decreed the claim and the 
decree of that court was confirmed by the lower appellate court. 
The first contention raised before us on behalf of the 
appellants is that the claim is time-barred. This point is concluded 
by the authority of the Full Bench decision in Ashfaq Ahmad 
v. Wazir Ali (1). This case has been followed in subsequent 
cases by this Court, and we as a Divisional Bench are bound by it. 
Following that ruling, we must hold that the limitation applic- 
able to a suit of this description is that provided by article 148, 
namely, sixty years from the date on which the mortgage became 
capxble of redemption. It is contended that the word “ co- 
mortgagor ” should not be extended to a purchaser of the equity 
of redemption. We are unable to agree with this contention. 
All persons who have stepped into the shoes of the original 
mortgagor are co mortgagors ” for all purposes, and therefore 
the rule laid down in the Full Bench case is applicable to the 
present case, which is that of a purchaser of the equity of redemp- 
tion in a part of the mortgaged property. 

Toe learned counsel for the appellant referred to the case of 
Jai Eishan Joshi v. Budhanand Joshi (2). That case, so far from 
helping him, seems io us to he against his contention. That case 
was decided mainly on the ground that the representatives of the 
mortgagor who had redeemed the mortgage had asserted a 
proprietary title and claimed adversely to the true owner. It 
was held that in a case of that description article 144 would apply, 
but one of the Jearned Judges who decided the case observed as 
follows at page 144 of the report 

“ If Jaidat had not dealt further with the property, but had 
merely taken possession and held it, the plaintiff would, (tinder 
the ruling of this Court in Ashfaq Ahma l v. Wazir Ali (1), 
have had a period of sixty years from the date of the mortgage 
of 1860 within which to recover his share from Jaidat on payment 
of his share of the debt,” ' 

* We are accordingly of opinion that the court below was right 
in holding that the limitation applicable to the case was fehai 
* {%) (1883) X, L. R.| Alh, 1 (2) t L ? K., 88 A«., 138, 
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provided by article 1 48 and that the suit was not 'barred by 
limitation. 

It was next contended that the suit should be deemed to be 
one for a declaratory decree as regards the title of the plaintiff 
or his vendor, Kali Oharan This contention is, in our opinion, 
untenable, as the suit is not for a declaratory decree hut for 
consequential relief, namely, redemption of the mongage and 
possession of the property. For the purpose of maintaining the 
suit it was necessary for the plaintiffs to ask the court to declare 
his title. 

The last contention put forward was that as Kali Oharan did 
not bring a suit to assart his title within twelve years of the date 
of his purchase that title must be deemed to have become extinct. 
This contention has no force, inasmuch as Kali Oharan had no 
occasion to bring a suit to establish bis title. The mortgagee 
was in possession and the possession of the mortgagee must be 
deemed to be that of the person entitled to the equity of redemp- 
tion. 

For these reasons the appeal must, in our opinion, fail. We 
dismiss it with coats. 


Appeal dismiss d. 


EE VISIONAL CBIMINAL. 


Before Mr Justice Tudball and Mr, Justice Abdnl Raonf 
EMPEROR v. OUT AE and emu pr « 

Act Wo* XLV of l$ ( o0 (Indian Venal G.deJ, sections MO, exception 4 — 
Grievous hu~t — Na'der— Gitipa'ue homicide fn 4 , amountin'} to 
Fatal assault comr.^iied by three persons anting in connect, 

A (liSpnie having siddcnly arisen concerning the culling of ft sugarcane 
crop, lluce men arm°d with laihts attacked one of <ho mon who was cngigod 
in cutting the crop and belt him so severely thH he d.ed hi bIluI] bung 
broken m thre'' phccs. A nephew of the man a' lark d, having Ivs lath y, th 
him, attempted to rescue hi^ uncle, and aLo received cons dcrablo injur os 

Held th it the offenu of which the .assailants wcio il,y w.is not tho me v r 
cau=mg of gnevotw hurt, but culpable homicide, wlv c>\ hovrevtr, might in the 
circumstances, be cons dcr^d as nor amounting to muffle bv tbo application 

* *>5 ^riuuurj Revisionpso. 28 l i of 19:8, from an orrer of Jhgat N train, 
ditaonal SeSBj,ons>Judge of Aligarh, r.ated the 9th of February, 
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of exception 4 of section 300 of the Indian Penil Code, Empe)0> v. Ghandan 
Singh (1) dissented from. Emperor v, Hanuman (2), and Emperoi v« Bam 
New as, (3) refeired to. 

Tim facts of this case aio fully stated iu the judgment of 
the Court. 

The Assistant Government Advocate (Mr j?* Malcomson ) 3 for 
the Grown. 

The opposite parties were not represented. 

, Tudball and Abdul Eaoop, JJ ‘.-—Notice was issued by a 
learned Judge of this Court to the three persons Oulab, Majid 
and Ghafur to show cause why they should not be convictel of 
an offence punishable under section 301 of the Indian Penal Code, 
why the sentences passed on them should not be enhanced, or why 
they should not be ordered to be re-tried on a charge under 
section 802 of the Indian Penal Code. The facts of the ease, as 
found by the court below and which appear to us to have been 
oirrecbly found, are as follows: — There was a sugarcane crop 
standing in thiee fields. It had been sown by the deceased 
B xrdial and his partners Jahangir, Bhagwan Sahai and others* 
These fields had been given to Hardial by the accused to enable 
him to recoup himself for ceitain moneys which he had advanced 
to them and which were due to him from them. The mortgage 
of an occupancy holding is of course contrary to law. No bond 
was executed m this case, but the fields were actually made over 
to Hardial and he cultivated them. One of his duties was to pay 
the rent. The evidence shows that he had failed to pay two 
instalments. On a the date in question he and his friends and his' 
nephew Ganga Prasad were cutting the sugarcane crop when the 
three accused appeared upon the scene and Gulab objected to bis 
cutting the crop as he had not paid the rent, Hardial replied 
that he had intentionally not paid the rent because the accused 
owed him other money and that he had set it off against the debt* 
Abuse followed between the parties and thereupon, according to 
the evidence for the prosecution, the three men attacked Hardial 
With their lathis . Ganga Prasad was also armed with a lathi and" 
a Regular fight toot place between two men on one side and three * 
on the other* The result was considerable injuries on Ix>th 
l (11 (1917) I. If. B., 40 All,, 103. (2) (1910) J 4 I* R , 36 AU , 660. ' 

{3) (1918) I. L. B,, 36 AIL, 606, 
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sides. Hardial received throe blows on the head, one on the 
cheek, one across the ear and some on his body. The injuries on 
the head were all on the light side. Accoiding to the evidence 
for the prosecution, some of the injuries were inflicted after ho 
had been knocked down and the fact that the injuries on the face, 
ear and head are all on the light side, is some indication of the 
fact that this really occurred. Ganga Prasad also received con- 
considerable injuries. Upon other persons arriving at the scene, 
the accused fled . The court below has convicted the accused under 
section 325 of the Indian Penal Code of having voluntarily caused 
grievous hurt, relying upon the ruling m the case of Emperor v. 
Ohandan Singh (1). It is obvious that the offence of culpable 
homicide either amounting to murder or not amounting to murder 
was committed. A an’s life has been taken. It is obviously 
impossible in cases of this description to be able to prove that the , 
fracture of the skull which resulted in death was caused by a blow 
from the lathi of any special one of the assailants. In the present 
instance Hardial had three fractures of the skull and had received 
three lathi blows upon the head. The three accused were all 
armed with the same class of weapon. They all attacked Hardial, 
A lathi is a lethal weapon, as has .been repeatedly held in this 
Court for very many years. The person who uses a lathi must 
know on an occasion like this, that he is very likely to cause death. 
The three accused were moved by a common intention. That 
intention may not have been to cause death, but in carrying out 
their intention they all used deadly weapons and they must be 
deemed to have known that they were likely to cause death. We- 
cannot agree that the accused can only be convicted of voluntari- 
ly causing grievous hurt. It is impossible to say whose lathi 
fractured the skull The other blows inflicted on the body of 
Hardial caused only simple hurt. It appears to us that the pre* 
sent case falls within exception 4 of suction 3"0 of the Indian 
Penal Code, wherein it is stated 1 that culpable .homicide is not 
murder if it is committed without premeditation m a sudden A tight 
in the heat of passion upon a sudden quarrel and without the 

offender’s having taken undue advantage or acted in a cruel or 

unusual manner.” Iffive or more persons had banded together in 
this mdtter on behalf of the accused, no ono would have hesitated 
(1) (0,917; I. L~ R ,'40 All , 1Q3. 



VOL. XL.] ALLAHABAD SERIES* 689 

to have held all five guilty of the offence of culpable homicide 
not amounting to murder (section 149 of the Indian Penal Code). 
Why, because the number is reduced to thiee, these three should 
not be equally guilty under section 304 of the Indian Penal Code, 
we fail to understand If one man alone had committed the 
offence, he also would have been convicted under section 304 of 
the Code. It is illogical to say because two others joined with 
him with similar weapons that therefore the offence committed 
by the three is reduced to the lesser offence of voluntarly causing 
grievous hurt. With all due respect to the learned Judge who 
decided it we find it impossible to agree with the opinion 
expressed in the case of Emperor v. Ghandan Singh (I). If the 
facts were as they are reported, then the offence in our opinion 
was not even one under section 304 of the Indian Penal Code. 
It was a cruel and a brutal assaul t, premeditated and committed 
for the purpose of revenge upon an unfortunate man. The offence 
committed appears to us j nothing more or less than murder and 
all three accused were equally guilty, as they were clearly moved 
by the same intent and had the same object and all three used 
lethal weapons, We do not agree with the view of the law taken 
in that case, and in that respect we would point out that it was 
quite inconsistent with the remarks to be found in the case of 
Emperor v. Hanuman (2) Tne remarks at page 563 are worthy 
of note. They run as follows : — “ It is impossible to prove by 
direct evidence the intention of a particular individual. The 
intention can only be inferred from the reasonable an l probable 
result of his act or conduct. The learned Judge seems to confuse 
the meaning of the term intention with desire. It is quite 
posable that these persons had no wish either collectively or 
indmlually to kill Sheoratan (as is indicated by the fact that no 
wound was discovered on Ms head), but nevertheless, if they beat 
him in the way it is proved that they did, they must be taken to 
have hai knowledge that their act must in all probability cause 
death or such bodily injury as was likely to cause death, and if so, 
they are guilty of murder. Under circumstances such as these, it 
i* quite immaterial to ascertain whose blow was the immediately 
fatal one,” The learned* Judges who decided that case distinctly 
(1) (1917) I. L. a, 40 All , 103. (2) (1013) I. L. K, 3o All., 500, 
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dissented from the rule o t law laid down m the case of Dh Ian Singh 
v. King Emperor (1), which was a judgment of a single Judge 
of this Court, They 'distinctly say “we cannot agree with the 
rule of law laid down in Dhian Singh v* King Emperor” We 
would also call attention to the decision of this Court in the case 
of King- Emperor v. Newaz (2)* This was similarly a case of 
three men who with the same intent and object attacked one 
other* They were aimed with la f his , They inflickd serious 
injuries which resulted in death. All three oi them were found 
guilty of the offence of murder. These cases no doubt are distin- 
guishable from the case befoie us, for hero the matkr was a 
sudden one, it sprang up suddenly and the injuries were inflicted 
in the heat of passion. We think that the case falls within 
exception 4 of section 300 of the Indian Penal Code. We, there- 
fore, alter the conviction in the present case from one under 
section 325 of the Indian Penal Codo to one under section 304 of 
the Indian Penal Code, and in view of the circumstances of the 
case, we do not think it necessary to enhance the sentences that 
have been passed, f 


APPELLATE CIVIL, 


Before 8 % Emry Bichaids , Knight, Chief Justice, and Mi, Justice Fudball. 
SHA^SHEB BXNGH and gthebs (BEEENDANih) v. FIARX DAT (Plaintiff.) 

AND SUBEDAB AND OTHEES (DEFENDANTS) * 

Fre'emption— Custom-* Wajib*ul-aw — Froprty to be sold to co* share fid* 
Salerio strange u Befusal to purchase. ” 

As a general iule the custom as to pre-emption as owdenced by the record m 
The wajib-ul-arz, is that where a co-sbarei wishes to so)l his property he must 
tot ofler it to another co-sharer and if the co-sharer lefuses to purchase, he ia 
entitled to go 10 a ^tianger. Whim he cu& om proven is o' Ibis natou, if the 
co-shartr (Tendor) oheiS piopoity to another co-sVrei and such co-shatGr 
refuses to purchase on the ground that be has no mcne] oi unwilling foi 
nny other reason to purenase, th 1 ( wdoi of the p^opeid* ia entitled to go and 
sell it to a strange 1 , and he is not oonged, auei Le nas made a definite ^greoment 
With the stranger to return and oftei the puperlj a second time to the 

# Fir*t Appeal No. 255 of Ik 6, from i dec oe of Piarc Lai Kataia, Bub- 
ptdtrjafeo Judge of Mainpuri, dited the 23rd of September, 1016. 

|i J , 180. (2) (1913) I L. B , 35 All., 500. 

f,. } t-,f Vlao hln>pe> o> v. Bhela Singh, I L. Ii,, 29 All., 888,— Efl. 

ifr k * \ P" r J r 
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co*siiarer Wmnihal Stngh v. Bam Bat an (X) and Efath% Lai v Dham Bam 
(2) followed. Munawat Hu$am v* Khad%m Ah (3 and Zcmhai Lai v. Ealka 
Btasad (4) noli followed. 

This was a suit for pre-emption based upon a custom recorded 
in the wajib-ul-arz to the effect that a co-sharer wishing to sell 
his share was bound first to offer the property to another 
co-sharer before he could sell it to a stranger. The sole question 
in the case was whether or nob the plaintiff pre-emptor had 
refused to purchase the property when offered to him. The court 
of first instance disbelieved the evidence adduced by the vendees 
on the subject of the plaintiff’s refusal to purchase and decreed 
the suit. The defendants vendees appealed to the High Court. 

Mr. A* H* (7. Hamilton (the Hon* ble Dr. Tej Bahadur 
Sapru and Babu JPiari Lai Saner ji with him), for the appellants. 

Mr T< H. Ohadha (with him, Munshi Ginlhan Lai Agar « 
wala ), for the respondents. 

RiCHABBSjC, and Tudbald, J. This appeal arises out of 
a suit for pre-emption and was before us on a previous occasion. 
We held that the plaintiff, under the circumstances of the case, 
was entitled to get the property by pre-emption provided that he 
had not refused to purchase it. The court below has decided that 
the plaintiff did not refuse to purchase. The court disbelieves the 
evidence adduced by the vendees upon this point, and it is to be 
remembered that, although the plea was raised when the case 
came on originally for trial, it was not until after the order for 
remand that evidence of refusal to purchase was given* We see 
no reason to differ frpm the court below upon the issue of the 
refusal to purchase. The learned Subordinate Judge in the 
course of his judgment held that even if the plaintiff had refused 
to purchase that would not be sufficient to debar him from his 
right of pre-emption, and has cited two cases, namely, Munawar 
Husain v Khad%m Ah (S) and Kanhai Lai v, Kalka Prasad * 
(4). In the last mentioned case there is the following passage 
in the judgment ‘ As we pointed out in our judgment in 
poharkLal v. ShahaLud-din Khan (5), in order to debar a party / 
* (1) (1017) I, L. 89 All, 127, (3) (1908) 5 A. L* 331. 

(2) (1910) 15 A. L. J., 315. (4) (1905) I, L K., 27 AIL, 67o! 

'(5) B. A. Ho. 909 of 1901, unreporfced 
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entitled to pre-empt a sale from exercising his right an opportu- 
nity to purchase must be given, when a definite agreement to 
purchase at a fixed price has been entered into with a stranger. 
It is not enough to offer property to a person entitled to pre- 
empt before an agreement to purchase has been ontored into with 
a third party as was the case hero.’’ This Bench has had occasion 
to deal with this dictum in several cases, see Nctumhal Singh v. 
Ham Ratan (1) and Nalhi Lai v. Dhani Ram (2). As a general 
rule the custom, as evidenced by the record in the wajrb-ul-arz, 
is that whei e a co sharer wishes to sell, he must first offer it to his 
6o shvrer,andif the co-sharer refuses to purchase, he is entitled to go 
to a stranger. Where the custom proved rs of this nature we have 
no hesitation in saying that if the co-sharer offers the property to 
another co sharer and he refuses to purchase upon the ground 
that he has no money or is unwilling for any other reason to pur- 
chase, the owner of the property is quite entitled to go and sell 
it to a stranger and that he is not obliged after he has made a 
definite agreement with the stranger to return and offer the 
property to the co-sharer a second time, It seems to us that 
(where the custom is as stated) the going to a stranger and making 
a bargain with him before offering it to the co-sharer would he 
acting contrary to the custom. We dismiss the appeal with 
frosts. 

Appeal dismissed. 


Before M , Justice Tudball and Mr Justice Abdul Maoof * 

RALWANT SINGH ( Judgment-debtor) v# JOTI PRASAD and othebs 
{Degkee-hoddees) * 

Act Mo IV of 1882 (Ttansfer of Property AotJ } section 6 (a)~~B[%ndu law 
— Adoption by widow— Postponement of adopted son*s estate du ittg the 
widow's life— Ti ansfer made by adopted son of property forming pa t of 
* the estate m the widow's Ufe4irm^Bpe& successions 

An agreement depriving an adopted son of hi a right to take possession of 
fee property of his; adoptive father is not prohibited by law. Kali Dae v, Bijm 
ShanJsa* (3) and Visalak>hi Ammal v Sivaramien (l)reforred lo. 

Where such an agreement has been entered into, for example, an agreement 

giving a life estate to the adoptive mother and the remamdir to the adopted 

■* — — — — — — — — - — — ■*» 

* First Appeal No. 100 of 1918, from a decree of Ragliuuath Pr»-.ad, Sub» 
ordinate Judge of £>aharanpur; dalod tlie 5th of April, 1918. 

- (1) (19lBy.I, L.,8 r„39 All., 127. <3) { >891) I.L. It, 13 All., 391. 

W) i® A.. Ii J , 315. (4) (1904) I.L.R, 27 Mad , 577. 
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son, the interest of the son is not merely that of a contingent collateral Hindu 
reversioner, but he has vested interest m the property of his adoptive father 
vyhicli he is competent to deal with, subject only to the previous life estate. 
Be Is not haired by the provisions of section 6 (a) of the Transfer of Property 
Act, 1882, from dealing with the property. 

The facts of this case aie fully stated in the judgment of the 
Court, 
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Mr, Nihal Ohand } for the appellant. 

Mr. B. & O'Connor and Munshi Lakshmi Nam in, for the 
respondents, 

Tudball and Abdul Raoof, JJ This appeal arises out of 
an execution proceeding under two decrees dated (1) the 22nd of 
June, 1917, and (2) the 15th of December, 1917, both of which 
were passed in one and the same suit No, 63 of 1915, (1) *Rai 
Bahadur Lala Joti Prasad, (2) Lala Raghunaih Singh, and (3) Lala 
Beni Prasad, plaintiffs, versus (1) Chaudhri Balwant Singh, (2) 
Rana Indar Singh, defendants. The application for execution 
was made on the 17th of December, 1917, and the prayer nude 
was that possession over taluqa Naogaon, entered in the list 
annexed to the application, be delivered to the decree*holders 
against the julgment-debtors Nos. 1 and 2, A further prayer 
was that the Collector of Saharanpur, who was in possession of 
t the property as a receiver, be asked by a rubkar to deliver 
possession of the said property to the decree-holders and to hand 
over to them such sums of money as may be with Mm in deposit, 
on account of the pi off ts of the said property. Objections weie 
raised by Balwant Singh, judgment-debtor, to the execution of the 
decree Those objections have been disallowed by the learned 
Subordinate Judge of Saharanpur by his judgement, dated the 5th 
of April, 1918. Chaudhri Balwant Singh, judgment^debtor, has 
appealed and in the memorandum of appeal has raised pleas 
embracing almost all the objections which he had raised in the 
court below. In order to appreciate the pleas raised and the argu- 
ment addressed to the Court on behalf of the appellant it is 
necessary to state shortly the previous history of the litigation. 

One Raja Raghubir Singh was the owner of a considerable 
property known as the Landhaura Estate, He died in the year 
1868, leaving Ram Dharam Kunwar, who was pregnant at the time, 
&a bis widow* It is an admitted fact that before 'his d<3ath jh^ 
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permitted and authorized Ms widow to adopt a son for him, in 
case the child bom of the wide# died in. its infancy. He further 
gave permission to a lopt another son in case the one adopted 
were to die iu his childhood, in her life-time, 

A child was born after the death of Raghubir Singh, but he 
having died, Ram Dharam Kun war adopted one Indar Singh, in 
1877. Thelatter having died, she adopted one Ram Badan Singh 
in 1883, who also having died in 1885, one Bharat Singh was 
selected in 1893, for adoption, but before his adoption had taken 
place, he died in 1896, Eventually Chaudhri Babvant Singh, 
the appellant m this appeal, was adopted on the 13t|i of January, 
1899, and a deed of adoption was executed on that date and was 
formally registered. The mateiial portions of the said deed 
having a bearing upon the questions in dispute in this appeal 
are these . — ^ 

In paragraph Sit is stated that on the death of the Raja, Rani 
D unam Kunwar entered into proprietary possession of all Linds 
ol proputy { t 3 l-XJU p ) 

and that she was in possession of all the property belonging to 
the riyasat of the said Raja Sahib at the time of the execution 
of the document* In paragraph 4 it is stated that being the 
owner of a considerable property, the Raja in his life-time, owing 
to religious needs and other requirements, was anxious to have a 
son bom who might fulfil the religious needs and who might 
be the owner of the riyasat. In paragraph 5 it is stated that 
as the lady, at the time of his last illness, was pregnant, be did 
not adopt a son himself m his hfe-time. In paragraph., 6 it is 
stated that during his last illness, having suddenly became hope- 
less of Ms lj|e he, fay way of precaution, directed the lady : <f That 
in case a daughter is born or if a boy having bom dies, I enjoin 
upon you and order you that you should adopt a boy for me, so 
-that he may keep our name alive and after your death may be the 
absolute owner and possessor of my entire -estate and if per- - 
* chance, the son adopted, according to this permission, dies in 
your Tif e-time then you will continue to have the power of 
further adoption. In paragraph 10, it is staled that she in 
June, 1898, selected Chaudhri Balwant' Singh, son of OhaudMi 
Bafcztewsaj for- the purpose of adoption and from that date the 
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said Bal want Singh came under her protest ion and was brought 1918 
tip by her, In paragraph 11 it is stated that the executant 
adopted Ohaudhri Bal want Singh on the 13th of January, 1899 Smart 
In paragraph 12 ib is stated that: *‘ The said Bal want Singh will j 0TI p^sad. 
be considered the adopted son of Raja Raghubir Singh and of the 
executant and he will perform all the religious duties towards 
the said Raja Sabib and the executant after the death of the 
executant and after her death he will he the absolute owner of 
the property of the riyasat Landhaura. Tae most important 
provision is contained in paragraph 13, which runs thus 

“ That during her life-time [the executant will continue to 
have all the rights over all the properties of the riyasat of 
Landhaura left by RajaRaghubii Singh, which a Hindu widow has 
over her husband’s estate according to the Hindu law and that 
she will continue to be the owner and in possession as before, 
that the said Bal want Singh, my adopted son, will have no right 
to interfere with my rights of ownership and wibh the manage- 
ment and supervision of the riyasat during my life. But the 
said adopted boy will be maintained according to his position and 
status and he will be properly brought up, and that she has 
adopted B i! want Singh on these conditions and Ohaudhri Ramna- 
waz, the father of Balwani Singh, has given him in adoption on 
these very condition^ and this’was in accordance with the wish an 1 
permission of the Raja Sahib . . ” On the! same date Ohau- 

dhri Ramnawaz Singh executed an iqrarnama, in which, after 
mentioning that he had willingly given his son Ohaudhri Bal want 
Singh, aged 16 years, in adoption, to Rani Dharam Kunwar, he 
stated " tjiat from this date the son ceases to have any connec- 
tion with his natural family and that the said son will, from 
tp-day, acquire all the rights which an adopted son has under the 
law in all the property left ( 6 T U ) by Raja Raghubir Singh 
deceased and which are in the possession of the Rani Sahiba, 

But* it has been agreed between me and Raui Sahiba that 
according to the wish and permission of Raja Raghubir Singh the 
Rani Sahiba will continue to be (jajU p! cJJU (owner and in 
possession) of the entire riyasat during her life ...” 

Disputes having arisen between Chaudhri Balwant Singh -and 
ji? : S4^P, fc D” mother, Rani Dharam Kunwar, the letter in»titSt| f 4t 
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a suit against him in 1905, with the object of getting rid of him. 
It is unnecessary to give the details of that litigation ; it is enough 
to state that the suit was dismissed and Chaudhri Balwant Singh 
was successful, His position as the adopted son of Raja Raghubir 
Singh was made secure. 

In 1911, Chaudhri Balwant Singh filed a suit (No, 1 of 1911) 
against the Rani Dharam Kunwar for possession of the properties 
of the riyasat Laudhaura, but the defendant having died during 
the course of the suit, in the month of November, 1912, the 
further prosecution of the suit became unnecessary. 

During the course of the litigation with Rani Dharam Kunwar 
Balwant Singh had to mortgage and sell portions of the property 
of the riyasat in order to procure funds to carry on the fight 
with his adoptive mother. The property, the subject-matter of 
the present dispute, viz, Mauza Ahmadpur Naogaon was sold to 
the present respondents, (i) Lala Joti Prasad, (2) Lala Raghunath 
Singh and (3) Lala Beni Prasad, sons of Lala Bansi Lai, under 
a sale deed, dated the 3rd of March, 1911* 

After selling the property in dispute to the respondents, 
Balwant Singh leased the property by a deed of lease, dated the 
2nd of August, 1913, to Rana Dharam Siugh, the father of Indar 
Singh, the judgment-debtor No. 2. 

In 1914, Chaudhri Balwant Singh filed a suit No. 61 of 1914, 
against the present decree-holders in which he assailed the sale 
deed, dated the 3rd of Mirch, 1911, in favour of the respondents, 
on the ground of fraud, want of consideration, etc., and prayed 
that it be set aside. That suit was referred to arbitration on the 
17th of September, 1914, and when the award was filed in court 
certain objections wore taken to its validity, but eventually a 
decree was passed on the award on the 3rd of February, 1915, 
against Balwant Singh whose suit was dismissed on that date. In 
pursuance of the decree passed on the award, the present respon- 
dent decree holders deposited Rs. 65,000 in court to ho paid to Bal- 
want Singh. Against this decree, Chaudhri Balwant Singh filed an 
appeal in the High Court which was registered as F. A No. 121 
3f 1 9X5. In the mean time the present respondents filed a suit 
No. 63 of' 1915 in the court of the Subordinate Judge of Saha- 
ran^ul against Chaudhri Balwant Siugh, in which they | uploaded 
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Rana Dharam Singh, the lessee of the property in dispute under 
the lease, dated the 2nd of August, 1913, Subsequently the 
name of RanaTndar Singh, his minor son, was added to in the 
array of defendants, under *the guardianship of Musammat 
Sukhdevi, the grandmother of Rana Indar Singh* 

The reliefs claimed in the plaint were (a) that the lease dakd 
the 2nd of August, 1913, be declared invalid and possession be 
delivered to the plaintiffs as against the defendants 1 and 2, (b) 
that mesne profits be awarded against the defendants, (c) that a 
sum of money by way of damages for the price of trees cut down 
by the defendants be awarded against them. 

In addition to F* A, No. 121 of 1915, Chaudhri Balwant 
Singh, Appellant, versus Rai Bahadur Lala Joti Prasad and others, 
two other matters between the parties were pending in the High 
Court, viz.tF. A. No. 123 of 1915 and Civil Revision No. 2 of 19l7, 
and, as mentioned above, the original suit No* 63 of 1915, Rai Ba- 
hadur Joti Prasad and others, plaintiffs, versus Chaudhri Balwant 
Singh and Rtaa Indar Singh, defendants, was pending in the court 
of the Subordinate Judge of Saharanpur* The respondents in 
this case and Chaudhri Balwant Singh filed a compromise in the 
High Court by which they settled all their disputes. Two para- 
graphs of this compromise, which have a material bearing upon the 
present proceedings, were these:—* 

“ (1) That if Balwant Singh pay on or before 19th September, 
1917, in the court of the Subordinate Judge of Saharanpur for 
payment to Rai Joti Prasad and others aforesaid the following 
sums viz.— 

(a) Rs. 2,50,000 with simple interest thereon at the rate of 
6 per cent, per annum from 18th January, 1915, up to 
the date of payment ; 

(b) Rs. 65,000 with simple interest thereon at 6 percent* 
per annufh from 17th March, 1915, up to the date of 
payment ; 

(c) the amount due under decree No, 51 of 1915, with** 
interest, as provided in the said decree up to the date of 

" payment, the said Rai Bahadur Lala Joti Prasad, Lala 

Kaghunath Singh and, Lala Beni Prasad shall and do 
hereby abandon all claim and interest under the 'Sale 
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March, 191 1* and their suit for possession of the taluqa 
Naogaon shall stand dismissed, parties bearing their 
own costs throughout the litigation, and the Collector 
of Saharanpur as the receiver of the property shall 
deliver Naogaon to Chaudhri Balwant Singh together 
with all profits in his hands, 

(2) That if the said Chaudhri Balwant Singh does not pay 
into court the amount aforesaid in terms of the preceding clause 
on or before the 19th of September, 1917, his suit and F. A, No. 
121 of 1915, F, A, F, 0, No, 128 and Civil Revision No< 2 of 
1917 shall stand dismissed, both parties paying their own costs, and 
the original suit No, 63 of 1915 shall stand decreed with costs and 
the Collector of Saharanpur, who is in possession of Naogaon as 
receiver appointed by the court, shall deliver possession of the said 
taluqa together with profits thereof in his hands to Rai Bahadur 
Lala Joti Prasad and others, plaintiffs in that case. ” It was fur- 
ther stated in the compromise that, “this compromise is filed in 
the three cases pending in this Hon’ble Court and the parties 
will file a copy of this compromise in suit No. 63 of 1915, within 
one week from this date, and apply to the said court to decree 
the claim in aecoi dance therewith, ” It appears that a copy of 
this compromise was filed in the court of the Subordinate Judge 
of Saharanpur, m which the suit No. 63 of 1915 was pending, and 
the learnol Subordinate Judge was requested to pass a decree in 
the suit in accordance with the terms of the compromise. No 
objection was raise 1 on behalf of Balwant Singh, but Eana Indar 
Singh objected, that, as Le was not a party to the compromise, a 
decree could not be passed as o gainst him on the compromise, and 
that as oepuato decrees could nob be passed against the two 
defendants no decree should be passe 1 even against Balwant 
Singh. The learned Subordinate Judge, however, over-ruled the 
objections of Indar Smgh and passed a detfoe against Balwant 
Singh on the basis of the compromise on the 22nd of June, 1917, 
ordering that a copy of the above mentioned compromise be 
attached to the decree, 


Subsequently a compromise was also effected between the 
plaintiffs Rai Bahadur Lala Joti Prasad, etc., and,Rana Indar 
under the guardianship of Rani Sukhdevi, his grandmother^ 
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and under tbe terras of the compromise a decree was passed by 1918 

the Additional Subordinate Judgra of Saharanpur in the suit, — 

against, defendant No. 2 also, on the 15th of December, 1917. s im-n 

Cbaudhri Balwant Singh did not deposit the amount which he j oti p b ^sai> 
was require l to do, on or before the 19th of Sep' ember, 1917, 
under iho compromise. The necessary result of this was that 
the suit of Balwant Singh No. 61 of 1914 stood dismissed, and 
suit No. 63 of 1915 of the plaintiffs against Balwant Singh and 
I ndar Singh stood demed, Hence this application for execu- 
tion of the two decrees passed La the suit No 63 of 1915 was 
made and the court was asked to deliver possession to the 
plaintiffs, decree-holders over taluqa Naogaon. The judgment- 
debtor No. 1 objected to the execution of the decree on the 
grounds— 

(1) That at the time of the execution of the sale-deed, on the 
basis of which the decree under execution had been obtained, the 
objector had merely a chance of succession after the death of Rani 
Dharam Kunwar, which could not be transferred under the law, 
and, having regard to the provisions of section 6 (a ) of the Transfer 
of Property Act, no right vested in the transferees under the sale. 

(2) That, the transfer being contrary to law, the compromise 
between the parties, and the subsequent decree passed on the com- 
promise could not validate thi transfer. 

(3) Tnat the compromise ought not to have been accepted and 
a decree ought not to have been passed on its basis under order 
XXIII, rule 3, of the Code of Civil Procedure. 

(4) That as the compromise was not filed in court within a 
week, as provided by the compromise, a decree ought not to have 
been passed on it. On behalf of the decree-holders it was urged 
that the provisims of section 6 (a) of the Transfer of Property 
Act were not applicable to the facts of this case. 

(5) Tha the decrees passed in the suit No. 61 of 1914 and 63 
of 1915 operated as res judicata . 

(6) Thak the judgment-debtor in his suit No. 61 of 1914 him- 
self, had accepted the award in spite of an objection by the decree- 
Adders, and that be had benefitel under the award by receiving 
Rs. 65,000 under it, and that he was now estopped from objecting 
to the award and the compromise. 

53 
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The learned Subordinate Judge of Saharanpur decided that 
the case of an adopted son, where the adoption was made by a 
widow on the condition that the adopted son would have no right 
during her life to the ownership or possession of the property, 
was distinguishable from the case of a mere Hindu reversioner, 
who is to succeed after the death of a widow. In his opinion*, 
in spite of a condition postponing the rights of an adopted son, 
till aftei the death of the widow, the adopted son would have a 
vested interest in the property left by the deceased owner. In 
this view, apparently, he did not think it necessary to deal with 
the question of estoppel and res judicata raised in the pleadings. 
He was of opinion that the interest acquired by Balwant Singh y 
being of a higher character than the mere contingent rever- 
sionary inteiest of a collateral to succeed to property on the* 
death of a Hindu widow, he was capable of dealing with it 
effectively, though the operation of the transfer made by him may 
be postponed till after the death of the widow. He based hie* 
judgment on the general principles of the Hindu law and dis- 
allowed the objections raised by the judgment-debtor. Towards 
the end of his judgment there is an indication that he was also 
of opinion that the objection now raised by the judgment-debtor 
ought to have been raised by him at the time the compromise 
was filed and before a decree was passed on it. The pleas raised 
in the memorandum of appeal presented to this Court raise two 
main questions : — 

(1) Whether the transfer made by Balwant Singh was ineffec- 
tive as being opposed to the provisions of section 6 (a) of the 
Transfer of Property Act ? and 

(2) Whether the subsequent compromise effected in the suits 
Nos. 61 of 1914 and 63 of 1915 had the effect of removing any 
defect existing in the sale ? Only these questions were argued 
before us. 

In order to determine the first question, we think it necessary 
first to examine the provisions of the deed of adoption together 
with those of the agreement executed by the natural father of 
Balwant Singh, In doing this, we ought to keep in mind the* 
4 general rules of the Hindu law as applicable to an adoption. 

# .adopted son on his adoption leaves his father's Gotra and 
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cannofc take his estate, nor does he offer pindas to him. As soon 
as the adoption is m xda, he is transferred to the family of the 
adoptive father. He stands exactly in the same position as if 
he had been born to his adaptive father. He divests the estate 
of any person in p issession of the property of the adoptive father. 
If a widow happens to be in possession of the estate, the result of 
the adoption is that her limited estate at once ceases. He be- 
comes the full owner of the property and the widow’s rights are 
reduced to a mere claim of maintenance. Such being the law, 
it lies upon the judgment-debtor to establish beyond doubt that 
the deed of adoption contained such valid conditions as to prevent 
the ^operation of the law. He will have, in the first instance, to 
show that there was an intention to prevent the vesting of the 
right to property in the adopted son, and that that intention was 
given effect to by some legal and valid provision in the deed of 
adoption. On a consideration of the terms of that deed we find 
that there is nothing in it which would prevent the vesting of the 
right in the adopted son, It is provided in the deed that the*son 
would leave the family of his natural father and would live with 
his adoptive mother. He would be brought up under her guar- 
dianship and would be supported and maintained according to 
his fposition and status, A Vy* Thu would 

show that Balwant Singh was to be treated as an adopted son 
and his position and status was to be maintained as such. In 
his viewj the condition reserving to the widow the right of 
ownership and possession during her life-time would simply 
mean that though Balwant Singh was to be the rightful owner 
as an adopted son, the widow was to remain in possession during 
her life, exercising all the powers of ownership, as an ordinary 
Hindu widow. This construction, to a large extent, derives 
support from the clear wording of the agreement executed 
by Ramnawaz Singh, the natural father of Balwant Singh, 

lj> ) K £ 1 )^ ” 

ij4* i-V 6 j 1 ( _5**'* # /“i y*"i <_,* 

y y Jf & 

y \JZ*&4y ArtM&f* 


1918 


Balwahs 
SlXGH 
V . 

Joti Fbasad, 



702 


THE INDIVN LAW REPORTS. 


[VOL XL. 


1918 


Balwaht 

blHOH 

V. 

JOTJ PRASAU, 


<C*>U &$ ^ ^Jh fi^y* **t) 

“ JCU*j o^U) J> U )>! <~£lU *** <-& \J Jf ' J ) 4^ **>*9* 

viz., “ From this date the son ceases to have any connection 
with his natural family and that the said son will, from to day, 
acquire all the rights which an adopted son has under the law m 
all the propei ty left ( &S$f* ) by Raja Kaghubir Siugh deceased, 

and which aie in the possession of Rani Sahiba. But it has been 
agreed between me and Rani Sahiba that according to the wish 
and permission of Raja Kaghubir Singh, the Rani Sahiba will 
continue to be pi eJJU (owner and in possession) of the 
entire riyasat during her life, ” 

In this view of the const motion of the deed of adoption it 
becomes unnecessary to consider the question whether it is lawful 
for a Hindu widow to make a conditional adoption so as to 
prevent the adopted son from taking possession of, and enjoying 
rights of ownership over, the pi opoity of the adoptive father 
during her life, and whether such a condition cieates an interest 
in favour of an adopted son* of the nature which is contemplated 
by clause (a), section 6 of the Transfer of Property Act. 

It has been held in several cases that an agreement depriving 
an adopted son of his right to take possession of the property of 
the adoptive father is not prohibited by the law and such an 
agreement has been given effect to. See, for example Kali Das 
v, Shankar (1), and Visalulshi Ammal v Sivaramien 

(2), But we have not been referred to any case in which it lias 
been held that the interest of an adopte 1 son under such a condi- 
tional adoption is exactly simihtr to the interest of a contingent 
collateral Hindu reversiouei. The latter kind of interest has 
1 een held to be a mere chance of an heir apparent succeeding to 
an estate, and as such has been held to be non-transferable. 
Irrespective of the construction which we have put on the terms 
of the deed of adoption, we are of opinion that it has not been 
shown that the interest created in favour of Chaudhri Balwant 
Singh under the conditional adoption in question was a mere 
possibility of succession to the Landhaura Estate after the death 
of Rani Dharam Kunwar. In our opinion, both according to the 
* Jl) CL89J) I L, R , 13 All , 691 2) (1904) I U B., 27 Mad,, 577, 
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interpretation of the deed of adoption and the law, a ve ted right 
.was created in his favour, and merely his right of enjoyment and 
possession was postponed till after the death of the lady. Such 
being the cise, we are of opinion that the transfer of taluqa Nao- 
gaon m favour of the^derreediolders under the vsale deed, dated 
the 3rd of March, 1911, was unaffected by the! pro visions of 
section 6 (a) of the Transfer of Property Act. 

We agree with the lower court that on this hading al me the 
objections of the judgment-debtor were bouad to fail, but we are 
also of opinion that the subsequent compromise an 1 the decrees 
passed thereon left no room for any contention on the point. Ram 
Dharam Kuo war having died in November, 1912, the property 
vested in Chaulhri Balwant Singh. He was at the time a mar- 
ried man, 29 years old, and could deal with it as he liked. Under 
the compromise he entered into a new agreement according to 
which the property sold was to vest in the decree-holders in the 
event of his failing to pay to them certain sums of money before 
the 19th of September, 1917. The parties understood their posi- 
tions fully and by a lawful agreement completed a binding 
contract, A decree was passed on the compromise which put an 
end to all disputes between the parties. It is too late now to try 
to go behind the compromise anl the decree. It has, however, 
been argued on behalf of the appellant that if it was a mere 
expectancy that was transferred by the sale deel in question it 
was open to him to impugn both the compromise and the decree 
when possession was claimed in execution. In support of his 
contention the learned counsel, for the appellant, relied upon the 
case of Rumasami Naik v. Ramasami Qhetti (1) ThaG was 
a case relating to an impartible and inalienable zamindari. The 
nature of the interest which was transferred in that case by 
mortgage and the circumstances under which the consent decree 
had been obtained are stated at p. 261 of the report in these 
words 

“We now come to the most serious objection urged by the 
appellant* It is said that by the suit mortgage and the consent 
decree the second to the fifth defendants purport to transfer only 
their chance of succeeding to the zamindari, and that such a 
(1} (1900) I. L. Bm 80 Mad , 255. 
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dance or mere possibility ib meapal^e of transfer m India by 
virtue of section 6 (a) of Transfer of Property Act As pointed 
out by Muttusami Ayyar, J. [Swasubmmcnna N dicker v, 
Krishnammal (1)] in the case of this znnindari the interest to 
which each zammiar succeels is his scpar ue property and consists 
of his right to the income of the zamindin as bentfHal owner 
for life Thi-> is the interest whit h defendants Nos, 2 to 
5 have sought to transfer by the mortgage and the consent 
denee At the dates of mortgage and deeiee they had a 
mere, chance of succeeding to this interest dependent m the 
case of ead on his surviving all the male nn mbeis of the 
iamily older than himself so a* to make him loi the time being 
the oldest member ” 

At the bottom of page 262 the learned Judges who deeded 
the rase lemarked 

“ It is further urged that the defendants cannot go behind 
the decree. If, however, the mortgage did not operate as a 
transfer of Intel ests of defendants 2 to 5, neither could the con- 
sent decree m the ciieurastauees of the present ease. ” 

Now, what were the circumstances to which the learned Judges 
refened? The circumstances weie these: — 

The only mteiest which the defendants 2 to 5 in that case 
had was a mere chance of succeeding to a life interest on the 
happening of certain event as described at page 2 f >l s above men- 
tioned. In that case there can be no doubt th it them erest trans* 
fei red was of a kind contemplated by section 6, clause (a), of 
Tiaubfer of Properry Act. The mortgage was nude of such 
interest and at the time the consent decree was passed it was 
bid l a mwe chance In the present case, irrespective of the 
natum of interest which Chaudhn Balwant Singe possessed at 
the tune oi the sale deed, he had a lull and complete interest 
win h had come into existence befoie the compromise and the 
consent decree If the widow had been alive at the dato of the 
consent cle ree in that .case the ruling might have had a bearing 
on this question No case has been cited having a direct bearing 
upon the fa t« of the present case. In our opinion it is not open 
to the judgment-debtor to go behind the compromise and com 
"sent decree ip.thia case. 

1 * * * * (i) ('‘894)nii,a, mi pni). 
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Over and above all that we have mentioned above, there is the 
fact that what Ohaudhri Balwaat Singh purported to transfer 
both by the deed of sale and the compromise was not a mere 
expectancy, but the full right of ownership. Even assuming that 
he ha 1 no vested interest at the date of sale, he subsequently 
became the full owner and was such at the date of the compro- 
mise He hid received the sale coasi leration and the respondents 
had also paid a further sum of Rs. 65,000 and they are entitled 
to the estate which subsequently became vested m Ohaudhri 
Bilwant Smgh after the death of the Rani, At the date of the 
sale, Ohaudhri Balwant Smgh claimed to be the full owner and 
was actually suing the Ram for possession and he purported to 
transfer the full right. We think that the decision of the court 
below is right and that the appeal should be, and it is hereby, 
dismissed with costs. 

Appeal dismissed. 
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general INDEX OF CA'-ES reported in this 

VOLUME 


ACTS— 1859— Xin {Woekmhn a BfinAcn of Ookmuci Act)— Scope of 
apphcable mt-Uff to fraud dent b eache, of vol, 

l '™' *1 ( Th 'i pi Tf I0 ? S u° f A0t No XXU oi 165 J »ot ipplioabla 
Sff , L t0 fr “ udul ^t b.caones ot ountiact, but cm and must be 

?h! a f d 1 ' SSi; ' e06 °L a ,y b each 01 d Cont,act Within the scope of 
the Act. Mmperor v Bakhtawar, IL.B, 40 All , 282, followed 

Aziz-ur-R ihm^n v H im i 

° * • * * • 

^~ff anc& ly emid , oye m wo h^^ZTfo, 

him for a cer tarn specified ye tod — L each of ag eement] A woik 
m.in living m Oawnpou took an udymce ol Es, 1 0 Horn has olZr 
and entered into an agreement to woik loi him lor ton momh/on 
the understanding that one rupee was to be deducted™™^ W 
wages eaoh month Held, that sueh a contiaot contained nothing 
repugnant to Act No Xill of 1859 and was cap able of b mg enforced 
undsi the provisions ol sections 2 and 3 ot that Act 8 Lvcas v 
Kamat Singh, Criminal Revision No. 23o of 1910, decided ™ 

21st of July, 1910, followed ’ 01clecl 011 the 

EmpoLor v . B^khtawai 

“72 6 s°e7tfon V 105 NDUiT PB *“ ° 0M) ’ mmios 97 * ^*Aot No I of 
* * * • * • • 

_ 8 8 ** 

i^dare Code, sectet 1964 -Con.JiTafg-Autho, 
for conspiracg-ComplamtJ Section 1%A Z the Cn£ °t ? 
oedure Code provides that no Court shall take oognmanee if^he 
ofienoe of criminal conspiracy pam,htble under Section l^OB of th« 
Indian Banal Code 4 in a oa^e where the obiecfc of 
is to commit any nou-cognisable offence or a co4iLw“S 
not punishable with death, transportation or r7™? n ,™ ffenoe 
ment, for a term of two years or upwards unless the r™> wP 80 ®' 
meat or a Chief Piesffiency Magistrlte o. Dl sW MiSTT 
empowered m this behalf by the JU>cal Government h.^if tr f te 
In wutm & oonsented to the initiation of the pioceedmgs Held 

that the words •• not punishable with death etc ” ^ el f, 

the term H cognizable oiienoe ,A * '* re ^ 6 oniy to 

Thiee poisons piescnted a petition to the Magistrate n„« 
tor of a district stating that a tahsildar was « Oolleo ' 
oflenoes under the Indian Penal Code the nnnomS £ v t noua 
one under section 161. ’ tho principle oflenoe being 

evidence oftht^^ took the 

section 203 of the Code of CnminB P, ?, ^. d “ ud Sunder 
for the piosecution of the persons resnonsihln ff d ff Ya sanot Mn 
Held, that the Magistrate’s procecure walnot open te obUon ^ 
Emperor v. Thakur Das 


— - * * 

Refusal to receive summons when tendered°nn°n^Jl 3 i~ S ^ m V totl f~ m 
Code of Criminal Procedure the m^Tndl^ T 1 D ? der tbe 
mons is sufficient, and a refuel bv him £ t pwon ° f , a sum- 
Oonstitutatheofldnoeofintett6ionallv^nm^„f° receiva lfc does not 
himself under section 17^ otZ ZZZ* bITAT.^ oa 

Emperor v, Bahdso Itei 


670 
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ACTS— 1800-XLV (Indus Penal Code), sloxion 192~~ u Fabnudimj 
fake evidence ” — Document holding court to fo m a co red opinion J 
Certain cattle weie ^olcl m a market on th^ 21st of M ueb, 101.7 A 
clerk, -whose duty it was to register sal s oi cittle held tit tint 
market and give lecapls to the puichisei , -,1X6 a receipt on tho 
27th March, most piobibly, tnd dated it tho 27th M uoh, iRl7, hut 
subsequently altered the d tte to the 21st, the ietin 1 date of stlc 

Bold, that there was no case of f ibncanng fal c e t/udtnci ioi 
the alteration, of the date w is not intended to lead 113 oho to 
foim an enonovus opinion touching tho d 1L0 oi silc, bui tho 
contrary, 

Emperor v Badu Pras id . . « . ,, ja 

- — — — — s pci ion 2( b ~ Fa session of 

fake measure— Intents Acquittal Gtvmmal Btocedu e Gado, section 
438' — P/actice] It being in evidence tint m tho village where 
ccused earned on tho business oi a cloth«sclloi tho usu il btuidud 
of measurement was 35] inches, it w«s nukl th it a conviction under 
section 2GG of the Lad* in Pen tl 0 ide m iesp> ct of the possession of 
such a me lsuie of L ngth could not bo subt lined, 

HUd, also th it the High Court will not as a rule enterfuna 
lcfeionco by a Sts 10ns Judge having foi its object tho luveisal of 
dn acquittal, when the Gov mmtnl has light oi appeal, moro 
parlicuiaily when the mattci ib one such as a qu n s*t.ou of comet 
weights and measures, in which the Government may bo considcrt-d 
to be peculiarly interested 

Emperor v t Hd rak Ghand Mai win * a . , ^ 1 

siciion '. 02 — Mu ) tLt—Dui 

soiling by aiscnic—Liknkon — Knowledge'] \ perbon wl o 
administers a well known poison like 11.01110 to unothu lnu&l bo 
tab n to know that his tcfc is so imminently dangerous that it 
must m all probability causo death 01 such ocdi'y mjuiy io u likely 
to cause doath, and if aerth ensue, he is guilty cf muidoi, notintli- 
standing that his intention miy not have been to cause death 
Queen Emp ess \\ Tukha,l L All., 143, Eint}-Empuo} v. 

Bhagwan Dm> I L. B,^0 All , 068, and Kmg-Empmoj v, Qmah 
I. L B,, 3l AH , 148, reteued to. 

Emperor r. Gaun Shankar .. g(>Q 

BICTICUS 304 and 325 — 

Assault committed by t7i> ee poisons aimed will lathis — Indention— 
Culpable homicide —Grievous hurt] lineo persons attacked a 
fcmth with lathis and death ensu d through 1 iractine cf tho 
skull of the peison so attacked. There w<s, however, no evidence 
to show that the common intention of the assaikn s w s to oause 
death, or which of them actually struck the blow which h ictun d 
the skull of the deceased 


Eddy thut the offence of which ihe assailants* were guilty waa 
that oi causing gnevous hurt and not that of culpable 1 omicide not 
imoun ting fo murder. Emperor v. Bhola Smgh, I L R , 29 All 
282, followed. ‘ 3 


Empeior i> Gh&ndan Smgh , , , a 

~~ — “ 7 ~ — " — : — slctions 825, 300, exception 

4— Gnevous liurt—Mwder— Culpable homicide not amounting to 
muj dm - Fatal assault committed by three per sons acting m conm 1 1 
A dispute having suddenly arisen concerning the cutting of a su^ai- 
cahe ot#p, three men armed with Mis attacked one of the men 

who W4S engaged m cutting the crop and bear him so Severn iJy that 
he-djed, his skull being broken in three places A nephew of the 
man attacked having, his lathi with him, attempted to rescue his 
uncle, and also received considerable injuries ^ 


10d 


r 



mmnAh ixdfx * 


ill 


Page, 

Held, that the offence of which the assailants were guilty was 
not the mere causing of grievous hurt, hut calpable homicide, which, 
however, might in the circumstances, be considered as not amount- 
ing to murder by tho applicition of exception 4 of section 300 of the 
Indian Penal Ooda. JSmpe o> v Chandan Singly I Jj. R. s 40 All, 

103, dissented from Kmg-'Bmpeiot v Hanuman, 1 i*. R, # 35 All , 

560, and Bmpe o ' v. Bam J^ewaz 3 1 L, R., So AIL, 503, refeued to. 

Emperor v* G-uUb .« „ . . 686 

ACTS— 18CG-—XLV (Indiin Penae. Code), sections 3^2, 323 — Criminal 
Piooedw Code, section 144 ~~Pu,bhe se vant m the e&eoiihon of 
his duty a su h—Pohce constable ci^an { hd whit 4 attempting to 
enfo ce an o do> which %n fact had become obsolete ] A police 
constable wa^ as^ milled whilst endeavouring to enfoico an nidcr 
passed by the Dihtiiot Migist ate a^ to the ciirymg of la this by 
Pragwals, which ordei, if originally lawful, had m any case become 
obsolete, 

H eld, that m the circumstances the persons who assaulted the 
constable could not be convicted under section 332 of the Indian 
Penal Code, but they were liable to conviction under section 823, 

Queen- Bmp less v. Lalip, I L B,, 18 All,, 243, referred to 

Emperor v, Maclho , „ , . • , 

' — — — sections 866, 308— Kidnap* 

pxng — Lawful qua dianship ] V J it girl undei the age of 16 ytars 
was sent by her lather to orry hod to the bullocks. She never 
returned home. Shod!? aft^rwaids she was found m a village not 
far from her home m the company of two men of the same 
caste. She was then dte&sod in boy’s clothes and had her hair cut 
short. The two men offered no explanation as to how the girl cams 
to be with them or why sho was disguued. 

Held > that both tho men m whose custody the girl was found 
weie properly convicted under section 366 of tho Indian Penal Code 
Bmpeiot v, Jetha Pfaihoo i 6 Bom L K, 785, followed, 

Emperoi v. Harkesh •« 0 « 50T 

— — — SECTIONS 403 AND 22— 

Gtinmial mi aop opnahoii -* Movable p opeHy n ~ Letter addressed 
to one person retained by anothc .] A letter addressed to W w is 
handed by a pitman to W, who was it the time m a room m the 
occupation of H W le d tho lettoi, and put it on a table m the 
room and left it them. H took the letter and subsequently 
attempted to die it as an exhibit attached to an affidavit made by 
him m a suit for judicial separation between W and his wife, for 
the puipose, as he afterwards stated, f 'of strengthening Mrs. W f a 
case and of impiovmg his own position.” The Court however, 
i ©fused to receive the letter* Held, that m the circumstances H 
could not bp convicted of dishonest misappropiiation of property 
with respect to his retention of the letter. Quaeie whether the 
letter could be regarded as u movable property w within the meaning 
of section 22 of the Indian Penal Code, 

Emperor v* Harris , . «. .. 119 

~ — — — * — * ~ — section 408— Embezzlement 

as a cleih or mvmf^Misjoinde* of charges.] A station master on 
the East Indian Railway, under an arrangement with the Company, 
received a fixed allowance m respect of the marking, loading and 
unloading work at his station and used to engage his own men for 
that purpose. One of such man, engaged as a xnarksmxn, was first 
allowed to keep certain registers, which in was the duty of the 
station master to maintain, and next allowed to receive cash pay- 
ments and make entries m the cash register, Whilst so employed 
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he received a sum of Bs. 6-10 0 as an overcharge or demurrage m 
lespeofe of cerlam goods which passed through his hands, and 
appropriated the same. To this sum, however, the Bulway Com- 
pany mich no dun He was il jo dieted to have received and 
appiopmted to hi ovnus two thei of money und^r some- 

what snnilai cueumst mc.s In le^poct of these three sums he 
was trn d nil convicted on thiee counts under sect on 408 of tha 
Indian Pen il Cede, 

Sold th if th oh nco if any, committed with rog ud to the sum 
of B-> 5-10-0 did not fill within motion 403 if all, ond, this being 
so, the joinder of the tlnee charges m one trial was illegal. 

Emperor v Kanm-ud-dm .. M ®« 605 

ACTS— -18ro •— XL Y—~( I ndian Penal Code), section 4>4ii*^Gn77iinal ires* 
pass — Necessary constituents of offence] Where a person is found 
m the house of .mother m circumstances which would pnmd fame 
indicate thit the offence if criminal tresp ss as defined in section 
441 of the Indian Peml Co do had been committed, and sets up the 
defence tbit he did not ent r the house with any of the intents 
referred to m fha section, but m puiauunce of an intrigue with a 
female living there, it is the duty of the trying court to give 
accused an opportunity of substantiating such defence. 

If the accused succeeds in showing that his presence m the 
house was m consequence of an invitation from or by the connivance 
of a female living m the house wirk whom he was carrying on an 
intrigue, and tnat he desired thit his presence there should not be 
known to the person in possession, then he cannot be convicted of 
criminal tiespass. 

If, however, it is shown that the porson In possession of the 
house his expressly prohibited the iccus^d from coming to the 
hGuse, an intent to annoy m y be legitimately inferred 

The following cases were referred to •—Bahrdkand Earn v. 
Ghmt>ami am,) I. L. B , 22 Calc , 3°1 Ftemammdo Shaha v B %nda+ 
bun Chung , I L B., 22 0 do , 944, Enipe o v Lahsfman Raghunath. 

* L Bom., 558, Empe ot v Mulla, I L, B„ 37 All., 395, 

Empeior v, Gaya Bhar t 'LL B , 88 All , 517 

Empeior v Chhota Lai .. *,221 

~~ — — — section 494 — Offence h table 

by Court of Session — Accused discharged— 0 der directing complain 
nant to pay compensation— C t nmnal Fiocedwe Code t section 250—* 
Judgment tmitUn by mac id rate,] Section ^50 of the Code of Crimi- 
nal Pioceduia is not applicable whire the chaige which is being 
inquired into by & ma^tiate is one which is exclusively tiiable by 
a Court oi Session. Neither m such a cj^g is the magistrate empo- 
wered fco write a judgment , all that he is empoweied to do is to 
record reasons for a disch nge, if he make such an ordet, and to pass 
the order ot discharge Fait a v„ FaUu t I. L. B , 2G All., 5b4, leaned 

Hot Bam v Ganga Bahai .. ## j; 615 

~Z I — — section 499, Sm 

Act No. I of 1 87 J, section 132 .. f , tf gyj 

— *-1867— III{Publxo Gambling Act), section Id— Gaming n public 
place— Seizafe of money as wdl as instruments of gammy illegal,] 

Wheie persons are found gambling m a public place m circumstan- 
ces to which section IS of the "Gambling Act, I8b7, is applicable, 
although instruments of gambling, etc., may be seized by the police* 
JhefWnb-authonty for the confiscation of money found with the 
' mperot ?„ Tata, X, U as Alb, 270, followed. 

,} f fill «• ««taya| „ ^ „ 617 
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ACTS**4869—I (Qudh Estates Aot), sections 7, 8, 10, 28, See Hindu 

law .. *. .. •• •• •* m 

- -1870— VII (Codet Fees Act*, sroTioN? vi Suit foy preemption 

— 3 mt partly decreed andpartly (itemized -Appeal . an>mq qne*t%om 
both as to true pt toe and ah to > %ght to p^e emp —Court fee ] Five 
villages weie tumsfeirod by meins ot one s tic deed, the considers! on, 
set forth m the deed being Rs 44,000 In respect; of this transaction 
% suit tor pre-emption was brought , but the pltinfciff alleged that 
tbo true consideration was Rs 2,500 only A u to two of the villages 
the BUit was decreed, on payment of Rs 21 000, which was found to 
be the proportionate pax t of the Rs 44,000 assignable to thee 
villages ; as to the other three villages the suit was dismissed The 
plaintiff appealed la) as to the price to be paid for the two villages 
m respeot of whioh the decree was m his favour and ( b ) m respect of 
the disallowance of bis claim to preempt the other three villages, 

A question having arisen as to the proper court he payable on this 
appeal, it was held that the appeal was divisible into two clear and 
distinct parts, and that in respect of [a\ the appellant should pay an 
ad valorem lee on the difference between 21/44 of Rs„ 2,500 and Bs. 

21,000, while m respect of (b) the appellant should pay a court fee 
calculated according to section 7, vi, of the Court Fees Act, 1B70, on 
five times the Government Revenue of the three villages claimed. 

Abmash Chandra t*. Shekhar Chand •• •• 853 

— SECTIONS 19, VIII : 19 I , SCHEDULE I, No. 11, 

and schedule III —Court fee — Computation of duty payable on pro* 
bate O) letters of administration,'] Held % on a construction of the 
Court Fees Act, 1870, that no duty is payable in respect of a grant of 
pi abate or letters of administration where the value of the estate, 
after making the deductions specified m annexuie B of the third 
schedule, is less than Es. 1,000 

In the goods of Mrs. 33. 13. W. Moils »* * * 279 

* — SCHEDULE I, ARTICLE I — Court fee — G>OsS 

objection filed in appeal ] Under ai tide 1 of schedule I to the Court 
Fees Act, 18?0, a party filing c loss-objections must pay an ad valo eni 
fee according to the value or amount of the subject matter in dispute, 

Lakhan Smgh t>. Ham Kishan Das • * * - 93 

SCHEDULE IT, ARTICLE 6 , SECTION 7, 

clause xi— Suit for deelai ahon that plaintiff is an occupancy tenant 
—Act (Local) Ho llofl^Ql (Agr a Tenancy Act), section 95— Com t 
fee ] In a suit under section 95 of the Agra Tenancy Act, 3901, to 
declare the plaintiffs status as an occupancy tenant the plaint or 
memorandum of appeal should bear a oourt fee of eight annas as 
provided m article 5 of schedule 31 to the Court Fees Act ; section 
7, clause xi, of the Act does not apply to such a suit 

Ratan Singh v, Khetn Karan ** *» *» 858 

- — -—1872 — I (Indian Evidence Act), section 68 — Admissibility of 
document %n evidence— Mortgage*deed not proved but te*ms thereof 
incorporated tn a subsequent instrument properly executed and \ 

proved] Where a document, itself legally inadmissible in evidence, 
was subsequently \ eferied to and partly mco poiated m a second 
document of similar impoit duly executed between the same parties 
and registered according to law, it was held that the earlier docu- 
ment might be xef erred to for the purpose of f explaining and 
amplifying the terms of the second, and of arriving at a correct 
conclusion as to the true nature of the transaction^ into which the 
parties had enteied. Fishmonger s* Company v Dimsdale, 18 Lu I , 

0 F„ 65 ; 6 G.fB., 899, and Mitchell v, Mathwa J Das, I D, R , 8 All* 

6, referred to, 

Moti Chand v. Lalta FtmA », S m 
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ACTS— 1872-1 (I sms Evidence Act), section 105— Act Wo. XLY of 
I860 (Indian renal GodeJ, section 97 —Bight of private defence-*' 
Pleadings — Alternative and apparently inconsistent picas.'] The right 
of an accused person to defend himself upon a criminal charge can 
only be limited by the provisions of the statute law. 

There is nothing in the law to prevent a man on his trial on a h 
charge of culpable homicide from setting up an alternative defence on 
some such lines as those ‘ ‘'First, X was not present at the occurrence 

referred to by the prosecution witnesses, and they are giving false 
evidence against me : secondly, even if I fail to persuade the Court 
of this fact, I can show, from the statements of tho prosecution 
witnesses themselves, that, if I had caused the death of any person 
in the manner aud under the precise circumstances deposed to by 
their evidence, I should have been acting m the lawful exercise of 
a Tight of private defence.” 

Queen^Empress v. Frag Eat, I, L. R., 20 All., 459 , Queen- Empress 
v. Timmal, L L. R„ 21 All , 122, and Emperor v. Gullu, Weekly 
Notes, 1204, p. 113, leferred to. 

Emperor v . Yusuf Husain . . . . • * 284 

,, SECTION 132— Act 

Wo. XL V of 1800 ( Indian Penal GodeJ } section 499 — Witness — How 
far a statement made by a witness in giving evidence is privileged ] A 
person who whilst giving evidence as a- witness in court bus made 
a statement which primd facie amounts to defamation under section 
499 of the Indian Penal Code may plead one or other of the excep- 
tions to that section or he may claim the, protection of the proviso 
to section 132 of the Indian Evidence Act, 1872 ; but in the latter 
case he must show that he was compelled ti make the statement 
alleged to be defamatory in the sense that he had asked to be excused 
from answering the question wbieh led up to it and the court had 
obliged him to answering it. Queen v. Gopal Ho>s, I. L. R , 3 Mad, 

271, Queen-Empress v M»>s, T L. R., 16 All., 88, and Empeiory. 

Ganga P, asad , I. L R , 29 Ail, 685, referred ro. 

Kallu v Sitial .. ,, ,.271 

1872— IX (Indian Conteact Act), section 65 — Minot— Minority 

successfully pleaded as a defence to a smt—DLallowance of costs — 

Appeal — Gompehnce ofcppeVate coii't to mtei fe e with the disc.dion 
of the com t below as to the allotment of When the Judge 

has given his reasons and all the circumstances are before the 
Oouit of Appeal, the Court of Appeal can, if satisfied that tho 
Judge’s discretion has not been judicirlly exercised, luterfcie with it 
and make the ordor which the court below ought to have made. 

It is no ground for giving costs against a successful defendant 
that the deiendant pleaded that ho was a minor at the time when 
the transaction upon which the suit was fused w r as entered into, 
there being nothing to suggest that the plaintiff had been misled 
as to the real age of the defendant by any action or statement 
on the part ot the latter. 

Radhe Shiam w. Behari Lai ,, 558 

— -section 70— Bale— Specified 

sum left with vendees fa* payment to mo'lgngees of property, other 
than the subject of the sale — Interest paid by purchasers m addition 
to specified sum— Gratuitous payment .] On the sale of certain im- 
, movable property of a hngo value it was agreed between the parties 
that a? specified portion of the purchaso money should, instead of 
- being :$avj to the vendors directly, be paid on fcboir behalf to a 
certain : mp$gagea who held a mortgage over property of the vendors 
; of the salo. Owing to a delay m fchexegistra- 

' jao$of th§ salQtdesdywhioh was caused by the action of the vendors, 
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the purchasers did not immediately pay the stipulated sum to the 
mortgagee, and when they did come to tender it, the mortgagee 
refused to accept it upon the ground that by that time a farther 
sum had fallen due as interest. The purchase! a thereupon paid the 
further amount claimed Subsequently the vendors sued the 
purchasers for the balance of the purchase money remaining unpaid, 
and the purchaser chimed to set off agimsfe tho unpaid purchase 
money the sum which they had paid as interest, as above das- 
cribed. 

HM, that the purchasers were not entitled to the set-off claimed, 
as the payment of interest wrs m excess of tho sum stipulated to 
be paid to the mortgagee and was m tho circumstances a purely 
gratuitous payment. 

Suraj Bhan v Hashmi Beg mi .. .. 555 

ACTS -1872 — IX (Indian Gqnvraos' Aon), srcriON 176— Pledge— -Sale 
by pawnee of proper t g p' edged — Notice of sale"] Tho words — 4< He 
may sell tho things pledgod on giving too pawnor reasonable notice 
of the sale ” — as used in section 176 of the Indi tn Oontiact Act, 1872, 
mean that the pawnee must give reason iblo notice of his intention 
to sell ; it does not necessarily mean th it a sale should be arranged 
beforehand and that due notice of all details should be given to the 
pawnor, 

Kunj Behan Lai v The Bhargava Commercial Bank, 
Jubbulpore., ,, , . .. , . 522 

™-*~-1872~XV (iotiah Christian Marriage Act), sections 8 akd 
63— “ Porous professing the Christian religion -Marriage between 
two bhangts celeb) ated accor dmg to caste ? ties by two ,f Chi istians ’\] 

One Maha Rim, whose father wis a Chnstun, hut who himself was 
found not to be a Christian, withm the meaning of section 3 of the 
Indue ChnstjUn Marriage Act, 1872, although he had been baptized 
when an infant and used to attend a Christian school, was mas ried 
to a bftangi gitl according to the rites of the bhangi caste. This 
m image was cmductei by two pei c ons, Baohhan and Mangli, who, 
although they were apparently Chu&tians withm the meaning of the 
Act, ofticiated as “ mans, ’ or priests of the bhanjt caste. All these 
persons weie convicted— Baclih m and Mangli of the substantive 
offencr dehned v section 68 of the Indian Christian Marriage Act, 

1372, and Maha Earn oi abetment of that offence. 

Held, that the conviction coaid not stand, both because Maha 
Rim, on the facts appealing m evidence, caul i not be held to be a 
Christian withm the rooming of section 3 of the Indian Christian 
Marriage Act, 1872, and also, as held by Walsh, J , b cau^e the Act 
m question do ib v ilk Cnnstian numagOh and Christian marriages 
only. Qaan-Emp e*s v Paul, I L E , 20 Mad , 12 hue Kolandat - 
R, 40 Mid , 1010, uxd Muthusami Mudahar v. Masih 
mam, I. L E , 33 Mad , 3^2, discussed by Walsh, J. 

Emperor v, M xha Bam . . .. . . 893 

• 1877— I (SpECina Reliee Act), section 9 -»Smtfor recovery of 

possession of immovable property — Comb notion of plaint — Suit 
framed as a button title, hut also ref on mg to section 9 of the Specific 
Belief Act , 1877— Ptaohte J In a suit for recovery of possession of 
immovable property, from winch the pi '’HA rdhg I IbJ b sub- 
tenants had bean ejected ilu, d n Cm*- ’ h<. pi cit'd clamed 

(1) a declaration of his tith i \ auu ?v ^\ 0 v> ^ ^ n b i j<, 

(2) damage for dispossess on, a* l ( 1) eo-S in ihc lodj of the 

plamt it was mention^ tint f bc su t \\tx-> m dm « , iOuoiii) o\ the 
Specific Belief Act, 1W/, *ni the efoie the f .d court levs had not 
]ieen paid. * 
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At the healing, the plaint was amended by striking out the 
claim for a declaration of title . but the claim for damages was 
retained. 

Held, on a construction of the phmt, that the suit was m 
substance a suit for possession based on title, and should hue been 
tried as suob, notwithstanding the lefueneo m the plunt to section 
9 of the Spooific Belief Act, Jflftrw Ahmad v. Abtcl Alt , 8 A L, J , 

910, referred to 

NaiamDasv Hot Singh *• .* ,,1^7 

ACTS— 1877 — XV (Indian Limitation Act) ucm nuhr II, article 179, 

see Mortgage • ■ ** * * ^07 

* 1878— YII (Indian Forest Act), section 25 (% )—Kuvdmj without 

apenmtma >ese ved fo ed J roui peisnm mi do up i paity ind 
wont, without having a pemut toshoat m i r suud fuust Two 
of the paity shot doer the two other shot nothing Held that tho 
two members of the party who bad not shot myth mg could prop rly 
be convicted of hunting m a reserved foiest within the meuung of 
Beotian 25 ($) of the Tniian Forest Act, 1878 

Empeior v Birkat Ah .. . . *,38 

—1878— XI (Indian Arms Act), section 19 (f) -Anns— Fmlmg 
as to faotmn of possession of unlicensed ams-Mmoi, oua mg 
mag 0} tty living with his eldeily parda-n shm moflw — Possession 
attributed to son ] Apaula*nashm lady and her minor son, a young 
man of some 17 years of Ape, 1 ved together in tho firmly house. 

In their house was i small collection ot vim* of virion kmcU which 
had belonged to the father, who, as an honor try migntrate, w 'S 
exempt from the operation of tho Vims Ac! Them w is cvnlenc ■» 
that tho aims were kept clean and that; the son at rll (vents took i 
cei tarn amount of mteusi m them 

Held tbit a finding that the son was m pns ess on of these arms, 
and, not having a licence ft i *h m, wis liable to can cfcion fir m 
offunoe undo, section 19 (f) of tlie Jndun Aims Act, 1878, Wh not 
open to objection. 

Emperor v Ghulam Husain ,, .. 420 

——1879— XVIII (Legal Practitioners Act), srcriON SO—Tout — 

JPt omlu> e to be followed by a con i taltm) return unde) section 36 — 
Revision — S r ath>iu 5 and 8 Qlq V Chap*c 61 section 107 ~ Hitth lice — 
Cnmtml Pioci&u e Code f section ill (3)] It is ormpotent to the 
High Court to entertain an application in rcv’uon ag ln&L an ( lJ i 
pissed by a Listnct and Sessions Judge under -ect on 3o of the 
Legal Practitionoi s Act, 1879, and this without invoking tho 
aid of the Government of India Act, 1915, section 107 In the 
matto) of the petition of Matlho Bam } T L R , 21 All , i8l, In tne 
matte i of the petition of Kidar Hath, I L R, 31 All 5>, Habit 
Sahib v, the Dishiet Ind/jC of Maduui L L R,ik Mad, 510 md 
Han Cha an Shear v the Did id lud go of Dtcca, 111 L J, olh 
referred to 

In a proceeding under section 16 of the Lcgil Pr-'otmoaci* 

Act, 1879, the court may piopeily tpply as r^gucls tin n itmc oi the 
evsdeueo adducihle, the pi ovisiono o 5, section 117 (8) of the Code cl 
Criminal Pioccduro 

Where a pci&oiA in me h m onoo been mol licit cl m 1 1 sUi n d 
undei section 36 the mere net that the exhibition of such h >r in any 
paitxoulai courl loom is discontinued has no effect on the vihdity 
of tho ongmal order 

In the mattei of tho petitions of Kalfca and othors 


153 
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during the widow^T liZZm nlT 1 l ,° f a J°P m 5 ™' s estat * 
forming part of the e{tiU »' ij 6> dehy adopted son of property 
sioan,] An aeTeem Jt fL \ U mA ? a ? «>«^~Spcs suooes , 

&rc M ^ mss rrau 

an agraameiR; ^. as .^ 8en , ea *‘ s . re ^ into , f °r example 

remainder to the adonW *‘" ho ^ d °Pjivo mother and the 

that of a contingent oolhterfl' S® 1 1 ntarest ° £ tlle son is not merely 
interest in JKlf? reversioner, but he has a vested 

4ct, 1882, from Tr “ sf ® r ° f *«V«*y 

Balwant Singh ». j 0 ti Prasad. . . 

* ** S« 

Mutual sales ofZrmZriirTffZTZri — -sectioks 64 and 118— . 

agreement to eioClZ \S^t} y Zi eCJlsUv&& deeds-Subseguent 
acted upon, hut without evmit^ property sold—Aqreement 
position of parties l in °* wn f en *» strument— Legal 

sold property X with otw V bymeaM of a *>fc registered deed, 
property r y wl+^;fL ther P ro P ert y to B, and B similarly sold 
Y wasfhowe-Ter not trL P af rap8r > ‘5 A ; Possession of items X and 
agreed to exchange Hiw* erre ^’ and shortly afterwards A and B 
ever executed, hut’ the narHe°s No c1eedo£ exchange was 

porties In question from' ions r ^!f aiD j^ possession of the pro- 
of B sued to reZ e nron^v ? a / dS ’ !?“ soma of the heirs 
of 1905. Eeld that in P n’ 7 X fr t Qm A m ., TOtn « of tbe saIs deed 
entitled to recover jw ® lroums . ta ?oes the plaintiffs ware not 
R. 29 Mad. S36 an r 7 nsll Vtotareddrv. KurtiiBapireddi, X. L. 

I, L. R„ 38 Mad ? hetitar J- Vaidilinga JPadayaoH, 

Kumar Ganguli’th R 43 ctl/ 1 fim M^°- mCd MuSa " 7 ‘ U Q ho ™ 

0. , 467, Sumsudin Ghooi’am SwL 80 ’ 1 * Person, 8 A. 

1. L R„ 31 Bom lfis V‘ ^ Aul Busein K aUmuddin 

suUram Vakhatehand f f ^ analltai Mahomedbhaiv. Man » 

Imi Khanam i : £$ & 2 „ 4 ®°“- 400 > Bam **** v. Mu g h. 

I. L. R #1 16 All MnX B & gam v. Muhammad Yahub , 

B., 38 AH., 683 ' ' Jhamohl raK ? Siisaiw v. iKas/aii daft, 1 . l. 

Ntoe v. Maunglnn 1 fM, 1, *V 9AU "., 69 ®* 

<uu.««p xwi, Xi j_j, xt., 44 Oalo., 642, referred to. 

oaiamat-uz-Zamin Begam t>. Masha Allah Khan . . 18 

See Mortgage ~ "™ " sections 85 and 89, 

' VIIA-KSL^o/ renf-L,®]' s®?7T 5 10 > A “ D “ 

rents of a mama to thehadnr a [ u 2dar for collection of 

vnees Act Xo. IV of isoi rOudh Act hy Bn ^d Prov- 

ince the addition to the (U ( 1886 > Amendment Act J 1 
amending AotVoudh Rmi a 1 ®i rnt Aot ( XXI1 °f 1886) by tht 
which deals (inter alia) with’ fh^’h Aot) 1901) of oIia Pter VIIA, 
held at a favouMbtrij!7i b enhancement of the rent of land 
specific enactmentsof chanter VTTA tainS s ®® £ions 107A to 107IC, the 
«on hy section 8 P their a M h ™- 

mero glossary defining tho^ tSms°« f B ^ I< l h ./ Qt,8t , be ;r«S aidGd ns a 

a ^warwsas?^vis5 
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to a taluqa had been leased in 1891 by tbe then UJuodaa at a 
“favomable rate oi lent,” that tho lentwas lnblo to enhancement 
uadei ohaptei VIU of Act WII o£ 1886 m acoouUnco 'ft jth tho 
provisions, and on the oondit ous o£ thit clupt i uil iblo to h 
Circumstances of thocibo 


A01S— J.887— IX(PuoviNoar Small Gaugr’ Courts Ac r), sicms n o 
See Cml PlocoIuio Gode (1903), id ion %i * * • 

_ SCHr»ULI? IF, 

article (13) — *i Small Gau^e Gou? t — J iHiithctun — Suit by zamtndar 
to iccqvq) a haw* ces^ oi due fiom tenant ] H" Id fch it x suit by a 
zammdar to recover from one of his tenants du *» piyiblo in kind 
under tho provisions of the village w ij ib-nl- al ? wis cxolu led jn>m 
the jurisdiction of a Gouit of Small Oiu^ctt by art cl ^ (13) of the 
second schedule to the Provincial Sunil Oiuso Omrls Act, 1837» 


Baldeo V Panna Lai * . . . * * 


511 

825 


cm 


SGHLDUl 15 11 , 

article (31 mem c pofasof agiove—Ja tsdietwn j JMd 

that a suit foi rccoveiy of nmsne profits of a grove fiom an Inch 
the plaintiff had been wrongfully dispossessed its i suit tho cogni- 
zance of whiclPhy a Oouxt of Small Gauses is bailed bj allied ( II) of 
schedule II to the Piovincial Small Gau*o Courts Act, XS37 P) amdi 
Lai v. Lndad Husen, Weekly Notes, 1893, p, 10, distinguished Shoo 
Bodh v. Su)jan t 11 A. L. J , 2 \% followed 

Drigpal Si ugh v. iiunj J . . . , . . 1 ±2 


article (31) — Small Gau*e Goad — Juntdtotian— >Sttit by pint 
ownet to lecover tent of ahou^e eceived by the othe pint own#/ — « 

Motley had and t eceived ~Bei iston — Objection top) udiohon not raised 
mihe court below] Semble tint a suit by one of two joint owneis 
to recovei from the other a shaie ot the lent or a house received m 
the first instance by the defendant with the plaintiff's consent, is a 
Suit for money hul and received, and as such withm the jurisdiction 
of a Court of Small Gauges, 

But m any case, the question of jurisdiction not having been 
raised m the court bJljw aid the oa>e having app neatly been 
correctly decided, the High Court wu not bound tomteifeie m 
revis on. Ham Lai v Kabul Singh I L R , 2 j All , 1 *5, followed, 

&ukh Lil v Nannu Prasid ,, «, 80b 


article ( 38)— Suit idatinq to maintenance— Juiudidi on] Plain** 
tiff’s father in law left by h s will certain property io plaintiff's three 
biotheis-in law chuged uitlx Ihi payment of Us 3b per annum to 
tho plaintiff duung her life. Subsequently the brothers in-law 
agreed amongst themselves todmde then liability foi payment of 
this annuity, so that each bccamo liable individually' foi the pay- 
ment of Rb 12 pci annum. Reid on suit bi ought by tho annuitant 
to recover arrears of her mainten mce allow ince ag mist om of her 
brothers m law that the suit was a ‘ suit i editing to maintenance M 
and that tho cognizance thereof by a Gouit of Small Causes was 
barred by article (38) of schedule II to the Provincial Small Canoe 
Courts Act, 1887 Mahadeo Eat v Deo Ma am Eat, 2 A L J , 

697, and Masim Alt v MoJim Ah , Weekly Kotos, 1890, p, 20 L, 
distinguished. 

Mums-ud-dinw Saminuu nissa Bibi .. 52 


article (4a)— ptebrtfo ft maintenance against thee persons iwo of 
momwr't oiity in case of default by the thtrd—Smt 
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to recover proportionate amount of payments made — Suit cognisable 
by a Couit of Small Causes.] A decree was passed against three 
brothers for payment of a maintenance allowance to the widow of a 
fourth brother deceased, 'it was, ho v, ever, provided by the decree 
that one of the three* Ant Bam, should alone he primarily liable for 
payment of the allowance, and the others only m case of default 
being made by Ant Bam. Ant Bam having made certain payments 
sued to recover a proportionate part thereof from the other brothers. 

Held) that the suit was not one for contribution; but was a suit 
cognizable by a Court of iSmall Causes, Mavula Animal v. Mavula 
Maracoi ) , I. L, B,, FO Mad*, 212, and llamamami Pantulu v, 
Harayanmoo thy Pant ah 14 M, L. J., 480, followed. Fatima BiM> 
v, Uamida Min , 13 A. L. J., 452, refeircd to. 

Ant Bam v. Mi than Lai .. ,.195 

ACTS — 1887— XII (Bengal, Aqua, and Assam Civil Courts Act), 

section 21 (4), See Criminal Procedure Code, section 195 , , 21 

— — — 1889 — VII (Succession Certificate Act), sections 7 an© 9- 
Cer tificate of succession*— Secw ity — Application by widow of sepai ated 
Hindu,] Where, under section 9 of the Succession Certificate Act, 

1889, the requiring of security is optional, security should not be 
taken from the widow of a separated Hindu asking for a certificate 
to enable her to collect debts due to her husband, m the absence of 
special ciicumstances rendering the taking of security necessary 

Naram Dei v. Parnaeshwan . . , . .81 

1 894—1 (Land Acquisition Act) sections 20, 49-. P, incipUs of 

assessment of compmv at ion— Land fo. ming pa i of compound of house, 
hut actually in possesion of tenants with occupancy lights.] Th^ owner 
of a house with a compound attached to it lot out a huge part of the 
compound to agricultural tenants whom lie allowed to acquire oeou* 
pancy rights therein. Held, on a question arising as to the principle 
of assessing compensation for this poi fcion under tbo Land Acquisi* 
t. on Act 1894, that so far as the owner’s interest was concerned, 
compensation was piuperly calculated at so many year’s purchase of 
the annual profits actually received by the ownei at the time of the 
sale. The owner could not, in the circumstances, be allowed to 
claim compensation as fora budding site. Bombay Imp} ovement 
Trust v. Jalbhoy Ardeshi t\ I. L, B. t S3 Bom,, 483, referred to. 

OkIo v . The Secretary of State for India in Council , , 367 

~ 1895-*-XV (Crown Grants Act), section 2, See Hindu law ,, 470 

—1899— II — (Indian Stamp Act) sections 40 and 57 — Instrument 

ceitified by Collector to have been duly stamped— Be feience by 
Chief Controlling Revenue Aufho.ity to High Court questioning 
con ectness of Coll&ctoi's decision* — Jui it diction,] Heidi that if a 
Collector has taken action under section 40, sub-section (1) (5), of the 
Indian Stamp Act, 1899, and having received the deficient duty and 
the penalty imposed, has certified under sub-section (1) (a) that 
the instrument before him is duly stumped, the effect of sub-section 
(2) is that the jurisdiction of the Chief 'Controlling Revenue Autho- 
rity to mfer to tlie High Couifc, under section 57 of the Act. the 
question whether such instrument is in fact sufficiently stamped 
or not is ousted. Reference under Stamp Act , section 67, T* L» R,, 

25 Mad., 752, followed. 

Stamp Reference by Board of Revenue ,* tl 128 

— — — — — SECTION* 62,' SCHEDULE I, ARTICLE 

5—S tamp'— Petition to court intimating comp wmise of suit— Agree* v 

mint,] The parties to a suit came to terms out -of court, and 'pre- 
sented a joint petition to tho court stating the terms of compromise 
amved at and asking that a consent decree might be given in accord* 
ance fcheiowith, 
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Held, that suoh petition was to be stamped merely as a petition to the 
oouifc and did not require to be engiosstd on a guieial stimp, 
Empeior v. Rim barm Lai 

ACTS — 1907—111^ (Pbovincial Insolvency Act, sections B f 15* 10 ^ 
Insolvency— G oimcL for dismissing petition to oe adjudged an 
insolvent.] A petition to bo adjudged an insolvent ptobonled 
under the piovision^of the Provincial Insolvency Act, 1007 can 
be dismissed only upon one oi other of the grounds mentioned m 
section 15 of the Act, It is not a good giound for dimustirnr 
suoh a petition that the pot itionoiS biothei, being j ,mt W ifh the 
petitioner, has not bom made a p wty to it. Ohhaimmt Smgh 
Vuga) v. Khway Smgh Zachmiram, 15 A. L» J., 67, and Tnhil ± 
Hath v. Badri Das } 1, JLi B., 30 All , 2e0, refoi ied to, ** 

Net Ram v. Bha 0 irathi bah 

7~T T7T ~ "T — — sections o, 15, i«^ 

Insolvency— J?eMow> examined and evidence taken— OaJ ,,T 
gowned- Beltkoncj absent on adjourned date— Petition dtsnmled 

°i When a petition ior a dtelaraUon of 

insolvency has once b.en printed eontoimably to the 
of Act No. Ill of 1907, the Court is bound, Tor oomplafnTTf.a 
necessary inquiries, to come to a decision m lespecfc of the various 
matteis spoken of m section J5 of the Act and either to dismist the 
petition under the provisions of that section, or to make an orders? 
adjudication. But it cannot dnunks the petition merely bemuse on 
an adjourned date, the petitioner does not appear. ? S ’ ° n 

. Lachmi Naram Dube v Kisban Lai 
* * * » 

Cm2 Piocedwe Code 1 1908 section Go—lnsofvenrl^’ 

who had been declared an insolvent by the Small Cause Court of 
Cawnpore, but who had smee obtained employment in the Govern- 
mont Press in Calcutta, applied to the Court for attachment of K 
the insolvent’s salaiy ioi the Kmnc of his creditors, mid that it 
was no valid reason for rej.Uing the editor’s application ’ttut , . 
allowance would not leave the insolvent uioiwl, 1 , J “ 

Chandi a Neogi v, Shayama Cha, an Bo*e, lb O. W° N 1050 ™ d 'p' 1 ,™ 
Bal v Gusham, 88 Indian Cases, 4,10, followed. ' 5 °' d T “ ls% 
Debi Prasad v. Lcv\ is 

^ — . _ ** ** 

tatnul by insolvent befo,e adjudication- Atuahme^of 

of MbtLgumt adjudication on tgla of aitucLha l %? fn ‘f—X'J? eel 
devee . J Whcic a decree has been artaohedVv ? i° uuciut 
decree-holder and subsequently the dec-ep hnld/ a Cl nor si *be 
insolvent, the right to eicut.Loh dsome ^s ® ft a “ 

msolvency, and is not retained by the attaehVA „ ^ i. 

»«f4 Das v Simda> Bat, Kheti t, i. B., 4a r£h? ™ edl ^ 1, ^aghu, 

' J ^ i% } ref cried to 

Dambai Smgh v. Munawar All Khan 

—Eneautionof dui, ce~Atfa(!4»c«f->.0?)*pi‘,p», S:E S T ? OSr ^~ In eoJvency 
p opm iy Unallowed— J-, udgment-debtoi s J decla, % e ^ m 7 m( f° attached 
claimant for decimation of title ] Certain 1 M ^nt-Suit by 
m execution oi a docioe 1 M, daimma th it rty w i 18 llti!10 h(.d 
belonged to her and not to the judgment 3 p 1^ 6 ^ atttl °hed 

« «» attachment. Her objecSSS ob ^ otl « 

a suit for a declaration of her Utle md * al *?, wed * Siie filed 
haa meanwhile been adjudicated mUvT^ 3,3 ^dgment-dabtors 

thd receiver of their property Held fchal &S a dGien ^^t 

aM WaS Mt>a « 6a b ? motion p ot'the ProvinouUnXn^lS 
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1007* Mill Chanda tfuta i Lai, I L B,3 All % (h»un 0 ishwd 
Jhunhu Lai v I'm % Lai , I L E , 3> All 201, ut u dl) 

Mohm !i, B i] N ith ** .. %2 

ACTS— 1H0T — III (PromviIAl Lns jl\ lnc\ Ur) sj cji n nit aw?/ 

— Attachment of applicant > p opt. ty p m o a lju ncah m -JffU of 
adjudication on the attachment] Utu ui uljmh it ion in moil 
yency, m ilticbmi at of pi pci ?y, Lkuu & b mid b im in dj <u» 
c&tiin, ceases to b rvo uiyilhti, md the piopuiy o t o in* h ui 
vests m tiie recavoL, who ja the pa on to m mi m ill piot e »xu 0 * 

Whqre no icteiv i is icfcuilly ip t onf 1, tie Cant i th 
leceiva undue section 23 of the V ovinoi 1 Insolvency Act 

Govmd D is in Kar in bmgti . M I9f 

*1008 — IX (Indian LniiUDK iox), siuJLXon U, Uo QiVii Pro- 
cedure Code (iDwB), section 1~2 . t , «. M 1 

— — — suction 16) See Civil Pro- 
cedure Code (1908), see lion 4b 198 

— ■ — — sroTiaN 28, Bonm-OLU 

I, ABiicnL X4A~Mtghl iccutnng at uneeitam %nu>tVaL— Light to 
take wood f om tteo* token fallen o eat — Adve jc possesion °j The 
lather of the plaintiffs m 1807 obt m d Lavefiom the Collector to 
plant tiQwS alongside a icid oj land belonging to Government 
He expressed his willingness to do so it his own expense and t i 
tend than , and &ho only Light he asked £gl w is to get tin. f dhn 
diy wood Uom the trees bubsequentlj the v lHgc pa<-sjd out of 
the possession of the plaintiffs’ fathu , and on two occ tsions, m 19QQ 
and m 1910, the defendant, who had purchased the vi 11 igo, got the 
proceeds of the sale oi such wood. The plaintiff* on both occisions 
asserted their claim to wood or the price thereof, but wore unsuc- 
cessful Within six years from the date of the last s tie they 
brought a suit foi a declaration^ then right to get the dty wool 
by virtue of the agreement of 1867. The defendant pleaded ndvaso 
possession Held, that the right bung one which oould only bo 
exercised on uncertain occasions and not a right r t curling it fixed 
periods, and as there had been disputes as to the right between the 
parties on two previous occasion*, it could not be said that the 
defendant had acquneda title by advise possession. 

Quaere, whether section 26 of tne Indian Limitation Act, 

1908, applies at all to a case like this, 

Lebi Prasad v Badri Prasad «, M ## 4 Q 2 

- — SCHEDULE I, ARTICLE) 11* 

Se& Civil Proceduie Code (1908), o\ dec XXI, rule 58 , 4 ## 3§5 

•— — — — SCHEDULE I, ABTICLE JUG, 

--Limitation— Sale-— Covenant to make good lose %n cane of vendee 
being compelled to pay money m except of bale mmde aiion~~B each 
of covenant-* Suit agaimt vendors on covenant of indemnity ] Wnere 
Vendees aie suing then vendors on a covenant of mdoiumly aon* 
tamed m the^ sale-deed, having Ken obliged to redeem a prior 
mortgage, the existence of which the vendois did not disclose, 
limitation runs, not from the date of the sale*dead, but from the 
data when the plaintiffs suffered aotu il lugs by reason of tlreir being 
compelled to pay oif the prior mortgage charge* ffa % Ttwa i v. 
Maghunath Ltwa «, 1* L B , U All,, 27, rjtened to. 

Earn Lulan v. Haxdwau Lai # , M * . ft 

* * - “ BOHEDULE I, ARTICLE l20«— 

Hypothecation of movable p) operly — S uit to ? ecom? money lent by sale 
of the hypothecated prope> ty~~L%mlat%on>} Where a plaintiff who 
has lent money on the security of movable propei ty seeks to iccovef 
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the mona / by sale of the hypothecate ft piopuity and tlus not a-»k 
foie a poLSonil docioo ignmt tba debfcoi, tin iuo.it oliou ppUciblo 
is that pLOVided foi by attic L 120 of th< iit^t schouul to the luai m 
Limitation Act, 1933 Malm Mman Lai v lutnlun Lai , \ L E„ 

17 All, £81, mm Ghand Bdjojv Ja,/ai mdhu, Un, l , l h ll , pi 
Calc , 21, and Mcthahnga Ttfada v GaattpatJti babbit/H, 1 L B* 27 
Mad, 523, followed. 

Deokmindm v. G tun ** ** ♦* ^12 

A0T8 — 1908— IX (Indian Li hiatus Vox), schumjli. L auixcu.. llB — 
Limitation ~~-Cfsuf adm ij mortal* — lu le nptton- Bight of p i, - 
chaser if egiiUij of i edomp'ion m pat t of Utuinv tjaytd p fyuty 1 
A puioha&GL oi the equity oi the icd uipti<»u lu t p 1 1 of Lh nun t- 
gaged property, is entitled to ilOou i libown portion of the propoi- 
ty within sixty years of the d ito of tin nioi tgago from another 
peibon who having purchased an ithci poifciou of the moM d 
property has rechomod thy eatti a mortgage nd is in pu b 1 \ »n of 
the entne piopeity. The limitation applicable to a suit of ibis 
description i& fnat provided by atticli 148 of sub- lulc 1 to Um 
Indian Limitation Act AJifag Ahmad v Wazir Ah t I L B , 13 
AIL, I, followed Jat Kuhan Jo>h% v. B M(lhanand t Jd*hi, I. L B * d& 

All , 138, refeuad to 

Wazu All v All Ibl on .. *• ** G&3 

■ * SG1U5DULE T, AB11CLC181— 

Mot tgage—Suit for bale— Application fo final dco Co— Limitation ] 

An application for find dccioo m a m t foi s tie on a mortgage 
being an application m the hint and nor an applicitiou m emeu- 
tion, the fact that one such applic itlou lu& been nuL \ ithm the 
pieacubed period of limitation does not operate to extend tin* pemod 
□I limitation in l ivoui of a second application, the hi"t h \ ng lnui 
dismissed foi default, 

Ahmad Kb m i» Mawimm’t Gau ,j . , , . 23o 

— schedu r T, Aimoir 181, 

See GiyiI Pcoccdmc 0, le, (1308), olc! i XXXIV, ude 5 . . 203 

sonBDUu, 1, A’ uems Ibl, 

See Civil Procedure Code (1908), oidci XXXIV, ral 0 551 

— — ~ SCHDDLLI I, -ill no 1 1 1 82 (5 )-* 

Execution of dec u—Lnnxiaiion— Application accompanied by a copy 
of the dec ee- On d Braced u e Code (190 ), o dtr A XI, tale 11] 

An application foi execution o[ t durei which complies w * tli the 
refinements of dime (2) of rule II, ordei XXL of the Code of 
Civil Pioeeduic, cannot bt s nd to ]j an application which is not 
i<4 m accoidanct with law M within the meaning of amdo a83 fo) of 
the first schedule to the Inch ui limitation \ c t, 1908 only be cine e 
it is ndt accompanied by a copy c f the deuce, winch may be 
required by tl o Court undei dune (3) of the rule. 

Raghunanda n Lai v. Ea dan Smgh . , 4 # 209 


Mxecuhonof deoee— Limitation— Step %n aid of execution,"] An 
application to the com fe executing a dociee asking that certain objec* 
ti^ons to the execution of the decree be lejected is a step in aid of 
execution within the moaning of article 182(5) of the fiist schedule 
to the Indian Limitation Act, 1908. 

Eaims-un-rdssa Bibi v. Ndj ju Kha n , 60S 

“~~r~ — ~r * * ^AETlCJjlS 132 pi) and SETCIION 

™~jA$ecUrti 0 % of dociee — 11 Date <f issue of notice™ — Mmoniy 
-4:§HgeiV6«f»ojt of a inmortly aftci limitation hah commewed to tun.J 
3m, iMja^UStiuof ion o£ aitjolo 18?2 (6) o£ the first schedule to the 
Litnftaiion Act, 1908, that the ^expjrestaon 11 the date of issue 
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oi notice ** must bo tiken r s tho cUle on which the oidei of the oouit 
directing that not oo be issued to the judgment debtor is p issed 

Held ilso, tli it when the dvomo hoidas aie dll of full age at tho 
time of apissmjf or blio decree evoutionot which is sought, and 
limitation has dicidy commenced toiim, the subsequent interven- 
tion of d minority docs not entitle the dccice-holdois to tho benefit 
of section 7 oi the Indnn Limitation Act* 1908, Bhatjat Bihat % 

Lai v Lam Walk, XL il , 27 All , 704, leierrod to Zamir Haban 
v Simda J X R *.2 All , 199, < istmgui&hcd 

Kalka Baklisli Sin 0 h v Earn Ohaian . 630 

A 018—1909—1^ (Indiyn l imixajiom Act), abiiuoi 182, lapdana* 
idn 1 — Ludition of cLl co — Limitation— L&boutum of dec to of fitbt 
ooui t and of dect ee of up foliate eo at i fot oodb cat / led out ^ epat ately ] 

In execution of a deorf o agunst 8, D attached a dcoi e held by 8 
ag unst himself ind others for possession of certain property and 
costs. Tins decieo had been tho subject of an appeal by D and one 
other of tho judgment dcbtois, which had resulted in a decree for 
costs ag unst the two appellants only Tho last appl c tion for 
execution oi this decree was made m 1807, As to the hnet court's 
decree D made vinous applications for oxecu ion md succeeded ux 
realizing all that w'is duo under it, 8 became insolvent and tho 
receiver sold to one M whatever rights 8 may have had under 
either decree » but on applic tion for execution made by the 
purchaser, it was held thit theio w*ip nothing more to lealize 
under the origin il decree and that execution of the appellate decree 
wrs haired by limitation 

(Mam Muhi-ud-dm Kina v Dimbai Singh ,, 205 

— 1908 — XVL (Indian Bdgisq ration Act), slciion il—Buji'ttiaHon 

~~Ap commit by icvubioneih to forego ic/ht to bue fo decla ahon 
? espectmg an alienation made by the Hindu widow ] that an 

agreement by which the leversioncis to certain pioperty m the 
possession of a Hindu widow 0 t ed i ot to enforc- then light to 
suo foi a dcclarrtion that a gia oi such property nude by the widow 
was not binding upon thorn, was not a document which was compul- 
sonly registr ble under section 17 oi the Indian Registration Act, 

1908, 

Bhana v, Guman Smgh . . .. . 384 

* SEG1X0NB 32, as, 71, 73, 

76, 87 and 88—- Mot igage-deed^Begibt ation—*P esentahon— Author* 

%ty to present document fot tcgist aiwn on behalf of executant*-* 
Distinction between presentation under pari VI and under part XII 
of the Act ] A mortgage deed was executed on the 20th oi Novem- 
ber, 1911 Before however the deed could be registered, the 
mortgagee fell ill On the 3rd of February, 1912, the mortgagee 
executed, in favour of a pleader, a power ot attorney of the kind 
referred to m section 82 of the Indi in Registration Act, 1908 This 
was duly autheati cited by the sub-registrar, and the document 
was presented for registration by the appointee on the 6 th of Feb* 
ruaiy, 1912, On the 8th of February tho mortgagee died The 
mortgagor failed to appear before the sub-registrar and admit 
execution, and the sub legistiai refused to register the deed An 
application was next presented to the Regiatiar undei section 73 of 
the Act by tho widow of the mortgagee m the capacity of the 
guardian of the mortgagee’s two minor sons, and ou the 28th of 
June, 1^12, the Register made an order under section 75 (1) of the 
Act directing that the mortgage deed should be registered, Mean- 
while the estate of the rnmoi shad been taken under the superin- 
tendence of the Com i of Wards, and the Collector, as Manager on 
behalf the Court of Wards, an the 23rd of July, 1912, sent the 
mortgage-deed by a messenger to the sub-regiiftrar, with a ropy oi ** 
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the Registrar’s order mentioned above and an official letter request- 
ing that the document might be registered which was accordingly 
done. On suit having been brought on the mortgage, Homo of the 
defendants raised an objection that the mortgage-deed in suit 
was not validly registered. JECdd, that the document was properly 
registered, bio valid objLction could be sustained as to its presen- 
tation, either on the 5th of February, 1912, when it was presented 
by the pleader acting under his power r ot attorney given by the 
mortgagee, or on the 23rd of July, 1912, when it was sent by the 
Collector to the sub-registrar. The Collector was nob bound to 
present the document in person, and that bomg so, it, was 
immaterial what means he took to biing it before the sub-registrar, 

That officer was perfectly justified m presuming the authenticity 
of the Collector’s official letter and in taking action accordingly* 

Collector of Moradabad v. Maqbul-ul-Rahman , . 434 

AGXS— 1912— II (Co-operative Societies Act), section 42 (5) and (9)— 

Orde> of liquidator dccla, ing each membe, to be jointly and sevei ally 
liable— Application for enfo. cement of a, dor by civil court— Appeal— 
Juiisdiction, ] A society formed under the Co-operative Societies Act, 

1912, went into liquidation. The liquidator having taken mortgages 
from the various persons who wero memburs ot the society and had 
received advances, proceeded to make an order, pui porting to be 
passed under section 42 (ft) of the Act, determining that each 
of the debtors should be jointly and severally liable tor the full 
amount of the sevoral debts. This order was then taken to the 
Civil Court having local jurisdiction to be enforced uuder section 42 
(5) (a). 

Held, that the liquidator was probably wrong in passing the 
order which he did, but that, the order being one within section 
42 of the Act, the Civil Court had no option but to enforce it, tod 
that no appeal lay to the District Judge, nor a second appeal to the 
High Gourt. 

Mathura Prasad v> Sheobalak Earn # . # , 89 

mm. — (Looar3~~-1901-~-I1 (Agra Tenancy Act), sections 10 and 20— • 
Attempt to evade the piovisions of the law as to the alienation of 
sir land — Mortgage and relinquishment of ex-proprietaiy rights 
executed by two separate documents of even date.'] Certain zamundars, 
appurtenant to whose proprietary share was a considerable area ot 
sir land, executed on the same day m favour ot creditors to whom 
they were indebted to the extent to Its. 9,000 two documents. By 
one of these the proprietors convenant id to mortgage with possession 
80 bighas of land forming pari of their sir lands. They recited that 
they had, put the mortgagee in actual possession of the land in 
question, surrendering al) their rights in the sir and hhudhasht 
They further covenanted that if the mortgagees should fail to obtain 
■ possession, or if the mortgagors should after ail not give up the sir 
land from their own cultivation, or should set up any claim to 
hold it as ox-proprietary tenants, then the mortgagees should be 
entitled to sue tor their mortgage money with heavy interest and 
to enforce the same by sale of the proprietary rights of the mort- 
gagors not merely m the 30 bighas of sir land, but in a total area 
of 63 bighas and odd belonging to the mortgagors. The considera- 
tion of this document was stated at a sum of its. 8,000. A further 
attempt was made to safeguard the morgagees by the insertion of a 
covenant that they should, further, he entitled at any time to sue 
for the, principal of their mortgage debt and to bring to sale the 
proprietary tights of tho mortgages in this area of 30 bighas which 
'was! "formally hypothecated as security for the debt. The other 
; dbcumeAt.was % deed .of relinquishment, by which tho mortgagors 
jfeeg I purported iso surrender or to relinquish in 



GENEBAL index 


XVII 


favour of the mortgagees in return for a consideration of Rs. ] ,000, 
their rights a* ex-piopriofcary tenants m the 30 bighas of sir land 
m question. 

Held} that the whole transaction was hut a single one ejected 
under cover of two deeds, and was nothing moie th m m attempt to 
evade by an ingenious device the provisions of seetions 10 and 20 of 
the Agia Tenancy Act, 1901. 

Mott Chanda lit avuullah Khan , I. L. R., 39 AIL, 173, and 
Dipan Bat v., Bam Khelawan , X. L, L., 32 AIL, 883, followed. 
Lekhmj v. Bat shadt, (3 A. JU X., 713, disousscd. 

Mu Dad Khan v. Kirnzan Khan M ,, 449 

ACTS— (Local)— 19Q1—II (Aqba Tenancy Act), section 20— Occupancy 
tenancy acquit ed by a member of a joint Hindu family— Pt ofits 
th) own m f o common block— Member of joint family other than the 
tenant allowed to cultivate ] A special Statute like the Agra 
Tenancy Act oan and does modify the opeiation of the ordinary 
Hindu Daw m certain matters. 

Wheie a zammdar admitted as an occupanoy tenant a person 
who was a member of a joint Hindu family, it was held that such 
tenant did not, by throwing the profits derived from this land mto 
the common stock of the joint family, cause the tenancy to become 
part of the joint family property, nor did he, by allowing another 
member of the joint family to cultivate specific plots foimmg parts 
of the holding, effect anything more than the creation of a sub- 
tenancy m favour of such membei. 

Kallu v. Sital *» .. ' *« .,814 

— section 34 —Person 

occupying land without consent of landlm d—Mjectment ~ Kon- 
occupancy tenant— Usufructuary mortgagee entitled to pot>i>es« 
mn*l The plaintiffs weie the usufructuaiy mortgagees entitled to 
possession of the mortgaged property. The defendant having 
acquired a part of the equity of redemption asserted a right to the 
possession of some of the sir lands comprised m the mortgage 
without tendering the mortgage money, and somehow managed 
to get mto possession of certain plots. 

Heidi that section 34 of the Agra Tenancy Act, X901, applied, 
and the defendant could bo regarded as a person m possession of 
land without the consent of the landlord and ejected as xf he were 
a non-occupancy tenant. Baal% v. Maubat Singly 9 A D. X,, kll, 
followed. 

Xagardeo Smgh v. Ah Hammad .* *.300 

— — — - SECTIONS 57, 65, 167, 

Bee Civil and Revenue Courts .* „ .. *,646 

* — — sections 95, 177 (/)— 

Civil and Revenue Gourts^Jwisdtciion— Appeal,] A party to a suit 
in a Revenue Court cannot, merely by foimally raising an absolutely 
untenable plea of jurisdiction, remove the case fiom the Revenue 
Court to a Civil Court. 


Deo Narain Singh n, Sitla Bakhsh Singh 

— * — — — — — - * — section 95, Bee Act 

Ho. VII of 1870, schedule II, article 5 $ section 7, si . . 


177 

358 


— —section 150 — Beskmp - 

ti&n of rnuafi-^ Proprietor ” -^Perpetual lessee entitled to resumed 
In substitution for a monthly cash payment which the Maharaja 
of Benares used to make to the lessees, the Maharaja granted 
to them a perpetual lease of a certain mudfi Village. He 
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fciansfoued to the lessee^ all rights o p every kind, t^soLViog only to 
himself m annuilamn piyibio ii lent with \ right to ie-euUr m 
case of default of pay cm i»t 

Held th it m the cnaimst tne^ fch~ lessees miistb" u» udod as 
4< proprietors* witUm 1 10 ot beotiou lot) it the Agri 

Tenancy Act, 1901, ind wore entitled to sot ioi resumption of tho 
muafi 

M it ib iclal Smgli v Goui i h N tr tin S ugh ,, , » 65G 

ACTb (Local)— 1C0J — II (Agla Ten'ncv Act), iuion 14 a-\d 15S — 

Muafi and— Suit fo te amption—Pothon of m u i <} c A it umvutul 
into a gioVe, but u,Jo cd to tho poMton of agnouHnud find befo e 
suit ] Where a certain ire i h td been held ierit-fi.ee for fifty 3 a 3 
and by two successors to the original grantee, but pait of tho uc 1 
had at one time been occupied by a giov , which, however, had 
ceased to exist some fifteen years before suit, it was held % on suit 
for icoumption, that thoie was no jubtificakon for driwing a 
distinction between th it part of tho aui which had it one tunc been 
a giovo, % d tus rest, which had all along b» an euliunbL land, and 
that, is section 154 of the Agri Tenancy Act, 1901, did not apply, 
no portion of the a^ea could bo resumed, 

Muhammad Isa 2£h m 0* Muhammad Khan . , , ( Q 

sections 1G1 and 16G— 

Lmnhcnda} and oo-share Suttfoi p ofits cujtirst land aid 11 — 

Death of defendant pond mj 0 L 1 — Lid ihn/ at op ointahvo fo 
sum* not colUotul joimng to nul (joUco of Jamba hi j Hi hi, c»i 1 
construction of beckons lh4 uul lob of U11 \« L 1 Tm^imv Act, j 901, 
that where, a suit foL proofs ha\ mg b en bled 1 gainst « limb ud n , 
the lambaidar dies pending the suit, aul his legal mp e enhitivL as 
brought on the record as Attend mi, th< u noaout is, so far 5 
the assets of the deceased limbar cl 11 m hi hind, u~ coLc^r, lJ, 
li ible to tho * ime e\tml is the 1 imb 1 rdar, that is to s .y, nut only 
for money actually collected bv the luubiidu out ilso foi money 
left uncollected owing to Ins m^h^cnco or misc ondc ct Hid ud-un - 
mssa v Ghulam Sajjad, I I, 11, 20 All, 73, and Dip Suiyh v. 

Bam Charcm , I. L K , 29 All , lj, uib languished 

Bharat Smgh 0. Pej 5m 0 h ,, ,, 24G 

77 7 — suCiioNa 175, 177, L9J— 

Chdei parsed by a Bcvenuo Goiirl otaying 01 i ef using to toy a suit - 
Appeal.] Held f that no <xp[c 1 \ ill lit to the lli a ii Court hum the 
ordei of a Court of Revenue try ng, ojl refuting to stiy, 1 suit 
pending before it 

Quaere whether my appeal lies at all. 

Knp a Dm v, Rim Ohandi a Sarup , . 

— r~ 7 : — *7 siciioN 193 — Orde> of 

remand— Appeal— Pi ehmma y and final choices J i &uit was 
brought in * Court of Rc\cnue foi a d cliratnn that tho plaintiff 
was the propn tor of ecitam muafi land The coui t oi first ins- 
tance dismissed the suit The lowci apprlla c court sot aside that 
deciee and allowed tho appeal to the extent that w held the plaintiff 
entitled to b. declared a rent-free grantee of so much of the land as 
was entered m his name. It then added that “ tho suit bo iem mded 
to the lower court foi deteimmation of the revenuo payable 
by the plaintiff appellant” Held, that tho order being one ol 
remand no second appeal lay to the High Court, and at, there 
was, no provision w the Tenancy Aet alont prelmunaty os final 
dST’ the ° ld81 oou1 ^ noi a PPoalod agambt as a preliminary 

Aruindgir 0. Sn Niwas 


m 
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ACTS (Local)— 1901—1? [Oudh Rent Act (1886) Amendment Aot], 

Sec Act Ho XXII of lbSo, section 3(10) and chaptei YUA 541 

— — 1904—1 (General Or ausi s icr), slctign ^—Effect of 

Genual Glauses du ah }*gaul rulo» ft ailed under the foi met Mama* 
pahhes Act of 1900 —Municipal At count Code, section 40— OU ot 
duty] consi 0 nm nl of cl th adduced to one M reached on^ of 
the ooti oi b a i ids of B iroilly on tho l9fch of E ilmui i, 1917 Tho 
oiiic i m cl uy? Ummdul ila^ i sum than M conn&eitd propuly 
lovnhlo The matter was icfoned to tho Octroi supuintoiident 
who, is he k u tho right to do, i&stssel tho duty it Re 1 0*9. 

Undci iulo40 of tho Municipal Account Code ham d under Act 
No 1 of 1900, a pasm m tho positnn oi AT could appnl dguim the 
decibion within sixfy d ry s, bur he could only exeiciso the u 0 ht by 
first piymg under piihd ihf duty demanded M, however, 
appe iled agimst the decis on w itji ut ui t im D th j \ rymeut On the 
oxpuy oi sixty dijb i prosecution was instituted against M under 
Ac Ho II of J910 and ho wis ±med lie applied m levnaon to the 
High Goiuf Hold, that tie conviction was legal, the juris* 
diction oi the court w is sued by section 24 of the LogiI General 
Glauses Act, and the fact th it the prosecution h id been instituted 
under the Municipal Account Code framed under the repe led 
Municipalities Act (No I of 1900) did not affect the question. Held, — — ~ 
also tint the mandatory direction m rule 10 of the Municipal 
Account Code lays down, by mfei once, a period of 53 days, on the 
expuy of which without payment as required the offence is 
complete and a prosecution mty be started. 

Empeior v MrmkChand ... .. .. 105 

— — 1910— IV (United Provinces Excise Act), section 

04(c) — Breach of conditions o f licence— Bt each committed, by set vant — 
BesponstbiMy of master] In oider to establish, an offence under 
section 64^c) of tho United Piovmces Act, 1910, a gams t a licence- 
holder m i espect of the alleged keeping ot incorrect accounts by a 
servant, it mu&fc be shown that the liconce-holder himself allowed 
tho offcnes to be committed by his serv nt, or was cognizant of 
wh it his servant was doing 

Empeioi v Ram Das , , . . . . 563 

— -1912— VI (Uniti d Provinces Prevention op adul- 
teration Act), sections 4 and G— Commission agent exposing aduU 
tet ated article of food foi sale ] Held , th it a commisbion agent who 
exposed fox salo (but did not sell) adulter vtod gh% was liable to 
punishment under section 4 of tho United provinces Prevention of 
Adultci ition Act, 1912, and could not claim the benefit of section 6 
of the Act 

Empeioi v Kedar Hath .. *. *.661 

1910— II (United Provinces Municipalities Act), 

section 807— Disobedience to notice lawfully issued by a municipal 
board— Bee un mg fine — j? oceclwe necessa y to imposition of daily 
fine] A MagistrHe convioting an accused person of an offence 
under section 307(5) of the United Provinces Municipalities Act, 

1910, c in not, by the sirne ordei, further sentence him In a recurring * 
fine m the event of non-compliance with the order of the board 

The liability to a daily fine m the event of a continuing breach 
has been imposed by the Legislature in ordei that a person contu- 
maciously disobeying an order lawfully issued by a municipal board 
may not claim to have purged his offence once and forail by payment 
of the fine imposed upon him for neglect or refusal to comply with 
the said order The liability will require to be enforced, as often 
as the municipal board may consider necessary, by tho institution 
§f a second prosecution* in which the questions for consideration 
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will be, bow many days have elapsed from tbe date of the first 
oonvicfejon under tbe same section during which tho offender is 
proved to have persisted m the offence, and, secondly the appro- 
priate amount of daily fine to be imposed under the ciicumbtanoes 
of the ease, subject to the maximum prescubed 

Emperor v, Amir Ha&an Khm ,« «* ** 0G9 

ADOPTION, See Act No IV of 1882, section 0(a) ** ,.092 

—See Hindu hw . . .♦ ». ** 693 

ADULTERATION, Sea Act (Looil) No. VI of 1012, sections 4 and 6 • . 661 

ADVERSE POSSESSION, Sa Act No IX of 1908, seofcion 28 , schedule 

I, article 144 , , .. . * 481 

AGREEMENT, See Act No II of of 1899, section 62 , schedule I, article 5 19 

APPEAL, See Act No, IX of 1872, section 65 ** ,.558 

— See Act No. II of 1912, section 42 (5) and (6) , . . . 89 

See Act (Local) No. II of 1901, soctions 95, 177 (/ ) *. 177 

See Act (Local) No. II of 1901, seel ions 175, 177, 193 t , 219 

See Act (Local) No. II of 1901, section 193 * * . . 652 

See Civil Procedure Code (1908), section 24 .» ..525 

See Civil PiecQdure Code (1908), section 47 , order XLT, rule X 12 

See Civil Procedure C-.de (1908), sectLn 104 , order XXI, rules 

90 and 92 , oidei XLIII, rule 1 (j) . . * . . . 122 

See Civil Procedure Code (1903), section 122 .. 1 

See Civil Procedme Code (1903), order XXt, rule 95 . . 218 

See Civil Procedure Code (1908), order XXXIV, iules 4, 5, 
and 10 , , . * * * * « . * 109 

See Civil Procedure Code (1908), oidei XXXIV, mle 6 .. 653 

Civil PriceJuro Code (1908), ordei XT I, iule 22 836 

See Civil Piooeduio Code (190S), oidei XLIII, rule 1 .. 659 

See Civil Procedure Code (1908), older XLVII, rule 7 . , 68 

See Cumin'll Procedure Code (ISOS), section 195 •* 21 

--See Pi ivy Council M »• .. .. 497 

* , in found paiipeiis, See Cml Pro eeduio Code (1908), order 

XLIV, mlo 1 .. .. .. 381 

ARMS, See Act No. XI o p 1878, section 19 (/) .. ,, .. 420 

ATTACHMENT, See Act No III of i907, section 18 . . 86 

— — Sec Act No Til of 1907, section 22 582 

See Act No. Ill oi 1907, section 23 .. ..197 

BOND, See Hindu Law * . , . . . . . , . 17 

CERTIFICATE OP SUCCESSION, See Act No. VIT of 1889, sictions 

7and9 .. . .. .• .. 81 

** CHRISTIAN *\ Slo Act No. XV of 1872, sections 3 and G8 .. 393 

CIVIL AND REVENUE COURTS —IwiscIk non— Tenant taJcmq a 
gculnei m cultivation on cuj eemnit to tpay half the tenant's tent 
ta Mm— Suit on surfi ay cement by tenant ayctinstpa tnc —Snail 
Cause Gowlf] Ham tiff, being the ton ant of ertun plots of 
agricultural land on a rent il of Rs CO a ymi, took the defendant 
mto partnership on the tarns that they worn to cultivifco jonitly 
and divide the produce equally, and that defendant was to pay half 
the lent annually to the plaintiff HUM, that a suit by plaintiff to 
recover from defendant the shaie of the rent payahlo by him was a 
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suit for damages for breach of contact cognisable by a Court of 
Small Causes, and not a suit for rout within the meaning of the 
Agra Tenancy, Act, 1901. 

Ram Nath v, Sokhdar Singh .. M 51 

CIVIL AND REVENUE COURT $—JuAsdicthn-SuU by zemindar for 
damage s in reject of ike felling of tiees on agricultural land by 
tenants Act (Local) Wo II of 190a (Agra Tenancy Act), sections 
57, 05, Vtf.] Bold, that a suit for damages for tho alleged wrongful 
felling by tho tenant of lives on an agricultural holding is not a 
suit which is excluded from the jurisdiction of a civil court. Laeh* 
man Bus v. Mohan Singh, 9 A. L* J.> 672, referred to. 

Mansukh Ram v. Birjraj Saram Singh . , . . G46 

— ( Jurisdiction), See Act (Local) No, 

II of 1901, sections 95, 177 (/) .. .. .. ..177 

. — , — — . — — See Act (Local) No, 

II, of 1901, sections 175, 177, 193 . , . . . . 219 

CIVIL PROCEDURE CODE (1882), s&citioh S15 — j Execution of deem 
— Sale in execution— Aitction-pwu'has&r deprived of property 
purchased owing to failuie of judgment-debtor's title— Suit to 
jecover purchase money,] Where property of a judgment-debtor 
had been sold twice over in execution of decrees against him and 
purchased twice by different purchasers it was held, that the second 
purchaser took no title by his purchase, inasmuch as at the time of 
sale the judgment-debtors title was extinct, and that he wa& 
entitled to recover the purobase money which he had paid, and to 
follow it into the hands of other creditors of the judgment- deb tor 
amongst whom it bad been ruteably distributed. 

Gir&har Das v Sidheshwari Prasad Nayazn Singh *. 411 

— (1908), SEQTXON' 11, EXPLANATION V ; 

order XX, rule 12 — Suit for possession and mesne profits— Decree 
silent iegarding future mesne profits— F, esh suit for such profits 
not barred .] The 'plaintiff claimed possession of immovable 
property and mesne profits to the date of suit; also mesne profits 
pendente hie and subsequent to decree. The court gave a decree for 
mesne profits to tho date of suit, but the decree was silent as to 
mesne profits pendente lite or subsequent to decree. 

Eelc\ on suit by the plaintiff for further mesne profits to the 
date ot his obtaining possession, that there was nothing in the 
present Code of the Civil Procedure of 1908, anymore than in tho 
former Code of 1SS2, to bar such a suit. 

Bam Dayal v. Madan Mohan Lai , I L. R,, 21 AH,, 425, fol- 
lowed. DotaUwami Ayyar y. Su&amania Ayyar, I. L. R„ 41 Mad., 

188, referred to 

Muhammad Ishaq Khan v, Muhammad Rustam Ali 
Khan .. ,, .* ,« ,.292 


Mortgage — Suit for sale— Person claiming para mo uni title implead- 
ed— Deo ee m favour of mortgagee plaintiff— Suit by paramount 
owner for decla ahon of title - Ros judicata.] In a smt brought by 
a mortgagee to enforce liis mortgage, a person claiming a title para- 
mount to tho mortgagor and tho mortgagee is not a uccossary party 
and the question of the pa 1 ' imount title cannot Iv litigated m such 
a suit. Mi Prasad v. Aziz Khan, I. L, R., 31 Alb, 11, and Jaggeshar 
Butt v. Bhuban Mohan Mitt t a , T, L* R„ 33 Calc , i 25, referred to. 

Two suits for sale on separate mortgages of tho same property 
were filed, and in each the mortgagees impleaded a third party as a 
subsequent mortgagee of a portion of the property in suit. Tho 
party so inapleadod was in reality the owner of a considerable portion 
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of the property comprised in the mortgages sued upon, though ho 
was not impleaded in that capacity, Tn the first suit the puisne 
mortgagee did not appear. In the second he attempted to set up his 
paramount title, but was not allowed to do so. The mortgagors 
likewise attempted to set up the paramount title of the powm 
impleaded as the puisne mortgagee, and m their ciue also the defence 
was ruled out. Xu the result f decroes wore passed in favour of 
the plaintiff. The puisne mortgagee then brought a suit for a 
declaration of his title to part of tho mortgaged property, Held, 
that the suit was not barred by anything which had happened in 
the course of the previous litigation. Ginja Kanta Ghahi ability v» 

Mohim Chandra Achat jya, 35 Indian Gtacv, 294, referred to, 

Gohardhan 0 ). Munna Lol .. *• ,, 584 

GIVIL PROCEDURE GODS (1908), section 11, Sec Hindu law M 593 

— section 24 —Act No, IX of 3887 

( Provincial Small Cause Contis Act-), section 35- T»an,fer of Small 
Cause Court suit—Appcal~~ Jurisdiction.'] A Small Ciuso Court 
suit valued at Rs. 273 was pending in the coml ot a Subordinate 
Judge who had Small Cause Court jurisdiction up to Rs 500. The 
Subordinate Judge wont on leave and was succeeded by an officer 
whose Small Cause Court jurisdiction was limited to Rs. 250, 
Subsequently, by order of tho District Judge, all Small Cause Court 
suits above Rs, 250 in value were transferred to the court of a 
Mun&it Held that, with reference to section 24 of the* Code of 
Civil Procedure^ the suit . so transferred must be deomed to have 
been tried by the Munsif as a Court of Small Causes, and from his 
decision no appeal lay, 

Chaturi Singh v> Mueammat Rank . . . , .. 525 

SUCTION 47 ; OBESE XU, BULB 3 — 

Execution of decree — T, imitation — Appeal— Copy of dectee ot final 
o der necessary to the filmy of an appeal ] On an objection taken 
by the judgment-debtor that tho ex union of a decree was bai fid 
under section 48 of the Codo of Civil Procedure, the Court, in 
disallowing the objection, wioto a judgment and also drew up a 
formal order, or deei ee, being the formal expression of the decision 
of the question. 

Held, that order XLI, rule 1, of the Code applied, and no valid 
appeal could be fikd against the decision ol the court bHow which 
was not accompanied by a copy of such formal order, or decree. 

Ehi ode Sunda i Devi v Janendta Nath Pal Ghaudkui i } 6 C. W. N , 

28 b discussed. 


Qasim Ah Khan v Bhagwanta Kurnvar 


section 48 — Execution of decree — 

Limitation — u Subsequent o.der "—Quiet by executing court giving 
tme fo , payment — Act No IX of 1 ( JGS ( Indian Limitation Act ) } 
section 15.] The expression “subsequent older” m section 48 (b) 
of tho Code oi Civil Procedure, means a subsequent outer by the 
coart which made the decree and acting as that court and not an 
order of a court executing the decree. An order made by a court 
executing a decree, allowing 'a judgment-debtor time to pay up tho 
balance of the decretal money would not bo subsequent order 
within the meaning of section 48 and would not give a fresh period 
to the decree-holder to execute his decree. Nor is an order merely 
giving time for payment an cider staying execution or an injunc- 
tion, and the tune so given cannot bo excluded in computing limita- 
tion against the decree -holder. 


Jurawan Pasi v, Mahabir Dhar Dube 


l&tyly section 16 ^2), clause (a) 

, ' , ‘ r V" ’ 


- section CO, See Act No, III of 


12 


198 

& 
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CIVIL PROCEDURES CODE (1908), section 60(e) ; order XXI, bulb 92 
—Execution of decree — Sale in execution — Rouse of an agriculturist — 
Objection not taken at time of sale , but in answer to a suit for posses- 
sion by the auction pw chafer—- Estop pel ] Held, that a judgment- 
debtor, who could and ought to have raised objections to the sale of 
his property at the time oi the sale, could not be pormitted long after 
the sale had been confirmed to raise the some objections in answer 
to a suit by the auction purchaser for pos.ses*ion of the property pur- 
chased by him Umed v, Las Mam, I L. R., 29 AIL, 612, Mandmmg 
JBataji Bagave v . Kitthiaji Qovmd Mural , I. L. R., 28 Bom., 125, and 
JDwarka Nath Pal v. Marini Sankar Ray, I. L 34 Oalo., 199, 
followed* 

Lala Ram v. Thakur Brasad . , .. ..680 

_ SECTION 104 ; ORDER XXI, RULES 90 

and 92 ; order XLTII, mu® l {j)~~ Execution of dec) ee— Sale in 
execution*- Application to set aside sale rejected — Appeal.} Under 
order XXI, rule 90, of the Code of Civil Procedure, 1908, an applica- 
tion may bo made to set aside a sale held in elocution of a decree, 
upon the ground, amongst others, of fraud in the publication or 
conduct of the sale, and if thij application is refused under rule 92, 
an appeal lies under order XLIIX, rule 1, clause (j) ; but no second 
appeal is allowed from the order of the appellate court, 

Shoo Prasad Singh v. Prernna Xunwar , , , t 122 

~ — — — — — — section 114, See Deoree ‘ . . 579 

; — — — — section 1 15 — Revision— Jurisdic- 
tion of Righ Court — Question of law or fad bearing o» j urisdioiion of 
Court} When a question of jurisdiction us involved, the High 
Courtis competent to revise a conclusion of law or fact which bears 
on such question, Balafa ishna XJdayav v, Yasudeva Ayyar % 

I. L* E., 40 Mad., 793, explained! 

Bihari Lai v. Baldeo Narain .. ,.674 

section 122 — Power of Righ Court 

to make rules — Rules of Court of the 13 th Janaaty , 1898, Chapter 
111 , rule 2— Appeal — -Limitation — Ad No. XX of 1908 (Indian Limi- 
tation Act ) , section 32.] ^ The High Gourt framed a rule, with 
reference to the presentation of the appeals from appellate decrees, 
that “No memorandum of appeal from an appellate decree or from 
any order shall be presented unless accompanied by a copy of the 
decree or order appealed against, and, where it e$sts t a copy of the 
judgment of the court of first instance . . 

Reid, on a construction of this rule, that it did not connote 
that the appellant bad a right to exclude from the period of limita- 
tion for filing his appeal the time requisite for obtaining a copy of 
the judgment of the court of first in&tancq. 

Reid , also, that having regard to section 122 of the Code 
of Civil Procedure, 1908, the rule in question* was not ultra 
vires. 

Nar singh Sahai v, Sheo Prasad 

— .ORDER I, RULE 3 ; ORDER XXIII, 

rule 1 —Procedure — Stitt dismissed for misjoinder of parties and of 
causes of action-* Plaintiff pemntted to wtthdrazo suit with liberty to 
biing fresh suits.} Where it was found on second appeal to the High 
Court that the suit out of which the appeal had arisen was bad for 
misjoinder of parties#an& oi causes of action, in that there was no 
community of interest between the various defendants, whose sole 
connection with each other was that' they were purchasers of 
different portions of property, the v^hole of which was claimed by 
the plaintiff, the High Court permitted the suit to be withdraw 
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on terms as to costs, with liberty to the plaintiff to bring separata 
suits against each of the defendants 

■ifzal Shah u Lachmi Narain « • •• • * 

GIVIL PROCEDURE CODE (1908) order VI, rule 1 &—Ptoccdure~. 

Plaint — ■ Distinction between signatwe of plaint and authorisation of 
suit — Suit filed on behalf of a ps\ son m jail ] Oi dm X 1, rule 1 i, of 
the Code of Civil Piocedui a, which regimes \ plo »dmg In ho signed 
by a party, is mor< ly a mittor of procedure It is the buune&s of 
the Court to see that this provision is c tin< d out Jt *s also the 
business of the Court to see that a suit is autho v i/ed by the plaintiff. 

The authority for the bunging of a smi is a question of principle 
But where a suit is duly authorized, the pi open signing of the plaint 
is a matter of practice only, and if a mist ike or omisbion has been 
mule, it may be amended it my time Basdco v John Smidt , 

I L R , 22 All , 55, Rapt Ram v Kaicscu Nath, L L R., 18 All , 

896, and Cropper v Smith , 2b Cli. D > 700, refenod to 

The mere fact that the signing cf a plamt by or on behalf of a 
plaintiff who was m jail it the time might have involve d a breach of 
jail legulatzons has nothing to do with the question of the validity 
or invalidity of the plamt. 

In the mattei of the petition of Bishesh&r Nath «» 147 

- ORDER IX, RULES 3 A KB 6 — Om 

plaintiff out of six p) esent— Appea mg plaintiff general attorney for 
the oth&> s— Dismissal of suit fo< toant of p osecutton— Dismissal on 
merits*- Second suit on same cause of action barred ] On the date 
fixed for the healing of a suit ncithei the defendants nor their plea- 
der appeared. The plimtiffs* pleader also did not appear, but one f 
the plaintiffs was piesent. He was also the general attorney of the 
other plaintiffs The couib dismissed the suit for “ want of piose- 
cution ’* Tim plaintiffs «pplied to have the dismiss'll set aside, but 
then applic tion was refused on the ground that then remedy was 
by moans of a separate suit I hey consequently brought a second 
suit claiming the same leliefs as they had claimed m the foimer 
suit Reid that, inasmuch as ill the plaintiffs mush be deeim cl to 
have been piesent through the pluntifi who had appaied and was 
general attorney foi the non-ippeinng plaintiff^ the suit muM: be 
legirded as having been di united on hue meuts, and noi uudei 
order IX, rule 8, of the Code of Civil Pioceduro, and a second suit 
on the same came of acmon w is> thoiofoi e barred. 

Hmgu Singh v, Jhuii Singh .. 590 

-order XXI, eult 7 — Eaecuhon of 

dec ee—Deo ee passed against a deceased pu eon —Objection l y aliened 
rep esentatives of the deceased judgment deltoj that tho dev ce t* a 
nullity and incapalle of elocution agamd hem ] It is a good answer 
to an application for executun i gainst the alleged lopusentaiiVL'i 
of a judgmenfc»debtoi to show that LI e judgment cU in was deid 
at Ike time that the decree was made, and that such decice is void 
and incapable of an execution is agunsl the person so dead Imdad 
M% v. Jagan Lai , I L R , 17 AIL, 478, followed 

Snpat Narain iiai v Tnbeni Misia *, 428 

* ~~ —ORDER XXJ, RULE 11, Se& Act No 

I X of 1908, schedule I, ai tide 182 (5) „ . . * . . 209 

"T — order XXI, RULE 32- Execution of 

decree-— Decree declaring mghts of co tam patties and forbidding 
inte feience theiewith by other parties to suit — Mode of enforcing 
suchdea ee ] A decree was passed declaring the rights of ceisam 
parties co the suit to conduct coitain religious ceremonies and 
on certain other nartiea fen gu^t to refrain frojn 
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interfering with the celebration of the said ceremonies by the 
parties in whoso favour the decree was passed. 

Held, that it \v.is not competent' in the court passing such 
decree to secure obediono 1 thereto by directing the Superintendent 
of Police to see that the ceremonies were carried out and to prevent 
interference therewith, nor was it competent to the court to appoint 
a commissioner to joe that the to ms of the decree were given 
effect to 

Qoswami Hordhan Lulji v 4 Goswami Maksudan 
BalLibh ,, , , ,, 648 

CIVIL PROCEDURE GODS (1908) order XXI, rude 68 — Execution of 
decree— Act No. IX of 1908 ( Indian Limitation Act), schedule I, 
article 1 1 -Limitation-Objection to attachment dismissed — Sub- 
sequent suit for possession —Investigation of objection hy court ] 

Article 11 (1) of the first schedule to the Indian Limitation Act, 

I90S, applies only to those orders made under order XXI, rule 51, 
which are made after investigation of the claim or objection ; 
but it does not follow that, merely because the claimant has not 
adduced evidence or has not appeared, there has been no investiga- 
tion within the meaning of the rule. Bahim Bux v Abdul Rader, 

I. L, R., 32 Calc., 637, Bhagun Chand v. SMbbi, 8 A. L* «L, 626, 
Ghandi JPrasad v. Rand Kishore, 20 Indian Oases, 369, Lachmi 
Ramin v, MaHindell , I L. R , 19 Alb, 263, and Kunj Behan Lai v, 

Kandh Prasad Ramin Singh , 6 C. L. J., 362, referred to. 

Gokul v. Mohri Bibi.. ** *• *» 325 

* — — — - — ; order XXI, Ruts 66— Execution of 

decree— Suit for declaration that props) ty is not liable to attachment 
and sale—Yal nation of suit.'] In a suit for a declaration that pro- 
perty is not liable to attachment and sale in execution of a decree 
whe e the value of the property in question is in excess of the 
amount claimed in execution of the decree, the proper valuation of 
the suit for the purpose of jurisdiction is, not the value of the 
property, hut the amount for which the decree may be executed. 

Khetra Pal v. Mumtaz Begam , I. L. R. 5 38 Alb, 72, followed. Badha 
Kunwar y. Beoti Smgh, I. L. B., 38 Alb, 488, referred to. 

Anandi Kunwar m Ram Niranjan Das , . 605 

- — ORDER XXI, BOXES 89 AHD 9 2— J/0&- 

cution of decree — Application to set aside sale in execution— Decree 
sent to Collector for execution— Tender of money to the Collector, the 
Civil Couits being closed Gouti,”*} The word * Court ” as used 
in rules 89 ancf92 of order XXt of the Godo of Gwil Procedure 
means the Civil Court, and not, in the case of a decree being trans- 
ferred to the Collector for execution, the Colbctor. 

Fazal Rab v. Manzur Ahmad ,, M •• 4.25 

— — — -order XXI, rule §5— Execution of 

decree— Transferee from auction purchaser— Order for delivery of 
possession— Appeal — BevUion .] A purchased certain immovable 
property an auction sale held in execution of a decree and there- 
after transferred the property so purchased to B, the decree-holder. 

B applied under order XXI, rule 95, of the Code of Civil Procedure 
for an order for delivery of possession of the property purchased 
from A, and an order was passed. Held, that no appeal la^ from 
the order for delivery of possession, Bhagwati v. Bctmoari Lai , 

1. 1*. B*, 81 Alb, 82, referred to. 

Buddhu Misir t;. Bhagirathi Kunwar . . - • 216 

ORDER XXIII, RUDE 1 j BEG 1103$ 

115— Application by plaintiff to withdraw suit with leave to 'hing a 
fmhpm made when heat ing of suit was nearly concluded- Leave 
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granted tolling a ftesimii— Ex® oise of disorehon^Bevmon] A 
suit was instituted m the couit of tho Munsif Aftei the evidence 
had concluded and either dating or after tho argument, the 
plaintiffs applied foi leave to withdraw with liberty to bring a fres& 
suit. They ba^ed their application upon the fict that they had 
failed to give formal proof of a pi nut which wa* essential to 
their success The court giant d leave to bung t. flesh mit Upon 
an ipplxc ition m revision ag imat this oidei hel Z, that i bo c uufc 
had jurisdiction ti giant leave to the pi untiffs to bimg <a fiosh smt, 
and the fact that the couit nuy have oxotusad, and probibly did 
exercise, a wrong discretion in granting the plaintiffs’ applioat on 
was not sufficient to bring the case within the purview of section 
115 of the Code of Civil Proooeduie. 


Jhunku Lai v Bisbesliar Baa 


OIYIL PROGEDUBE CODE (1908), order XXXIY, buleb 1 2 and 3— 
Execution of dectee— Payment of pat t of decretal amount into ooui t— 
Effect of payment as legends tunning of mtetest on the dectee] 
Where money is paid into couit by tho judgment-debtor m satisfac- 
tion of a decree, interest on the decree will cease from tho date of 
payment m proportion to tho amount paid, although such amount 
may not m fact be the whole amount due tmdeL the decree. 

Anitul Habib v, Muhammad Yusuf *« ,, 

ORDER XXXI V, RULES 4, 5 AHD 1Q—Sutt 

for sale on a mottgage—Fa m of dectee —Construction of electee— 
Costs— Appeal ] A suit for sale on a mortgage was decreed by the 
court of first instance , dismissed by the couit of first appeal, and 
again decreed by the high Court, In the judgment of the High 
Court it was stated — “ We must allow the appeal, set aside ttie 
decree of the lower appellate court, and restore the decree of the couit 
of first instance with costs mall courts.” The decree of the High 
Court was drawn up on one of the High Court forms It stated that 
the appeal had been allowed, the decree of the lower appelliti court 
Svfe aside, and the decree of the court of fiist instance lestned. It 
went on to state , — “And it is fuither oidered that too respondent do 
pay to the appellmt Hs.j554-6-9, the amount of costs incurred by 
the latfcjr m this Court and m the lower appellate couit ** 

Heldt that m construing this deciee it was open to the Couit to 
consider, fii'bt, the nature of the suit, secondly, the julgmentof 
the Hi^h Couit upon which the decree wis founded, and the general 
prieticeof the Couit, and that, consideung these mitteis, the 
intention was that theie should be tho ordinary mortgage decree 
awarding the costs incurred m the suit and up to the time of the 
final decree to be realised by sale of the mortgaged property 
MagbulEahma v Lalta Prasad, l L. R., 20 All., 513, and Amoe 
Bahai v 4 Bhamlhu Hath, E, S# A- Ho, 87 of 1900, followed. 


Dambar Singh sj Kalya a Singh 


' — order XXXIY, RUDE 5— Suit for sail 

on a mortgage — Application for final dectee— Limitation— Act Ho, IX 
of 1908 ( Indian Limitation Act), schedule I, article 181] Ae 
application for a final deoree undei order XXXIY, rule 5, of the 
Code of Civil Procedure is an applioat on in the suit, and not ar 
application in execution • the limitation applicable is that prescribed 
by article 181 of schedule I to the Indian Limitation Act, 1908, anc 
time begins to run, if there has been an appeal in the suit fron 
decree of the final court of appeal Gamdhat 
y* Kishan JiwQfi Lai , I, L, R., 89 All , 641, referred eo 

Mzam-ud-din Shah v Bohr a Bhjm Sou 
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(Lilian Limiht ton Act ), schedule I % a ti le 181.] An ip plication 
Inc t d cieo tudei the puvibioa-. of o dei XXKIV, mlo o, of the 
Cudo of Cml Piocoadmo Is not, m ipplioition for the execution of 
the uugmil d ocoe faL t/ile, h it is an ipphcition in the original 
suit foi i now dt area Such m applio ition is governed as to limita- 
tion by at tide 181 of schedule I to the Cndnn Limitation Act, i908, 
and must be undo within thieoyoais from the difee when the 
right t ) ipply icouiod Biha % Lai BisheXiar Dayal, 9 A. L, J, 

560, icfmud to 

Muhunmul Iltifafe Hcb> un v Alim-nn-ms&a Bibi ,* 55X 

CIVIL PEC 033 DO PH CODE (1008), om>m XU, rule 2 2— Appeal— 
Cross-objection— Objection taken by i espondent against corespondent 3 
3n a suit fos. sile on a moit^igo, the deed upon which the suit was 
based pni ported to L ive been executed by six persons. In the coart 
of first mst tnce, however, execution was held to have bsenpioved as 
against lour only d the alleged executants. These four appealed, 
making the other two alleged extent mts respondents along with the 
phuntsifL The plaintiffs also filed cross-objections, m which they 
sought to fix the two defendants lespondents with liability for the 
mortgage deed, 

Held> tbit the pi untfH weie not precluded from filing objec- 
tions against then corespondents Abdul Gham v. Muhammad 
IPitbih, I L. R., 28 All , 95, followed. Kalin v Manm> I. L, R,, 23 
AH , 93, referred td 

Mudeln B bi Bam Nar im Sahu .. 530 

— , ormrs XL III, rule l— Appeal— Order 

returning memo andum of appeal to be presented to the pi oper court.] 

Ho appe illics against the older of an appellate oomt leturmng a 
memorandum of appeal to be presonted to the proper couit, 

Nui*ud dm Khan v t Pi an Knshan Chabravaiti „ 659 

— ordbr XLIV, rule 1 — Application for leave to 

appeal %n found paupe as — Application > ejected— Kuithei application 
for leave to pay the full couit foe aho rejected —Revision] 

The lojeotion of an application made under order XLIV, rule 1, 
of the Code of Cml Procedure, Iol leave to appeal as a pauper, 
is not the rejection of the appeal It is, therefore, no ground for 
redacting a subsequent application foi permission to pay the full 
couit fee on the appeal 

Muhammad Faraand Aim RihatAJi ,« 381 

— — — -order XLV1J, rule 1 —Review of judg« 

ment— Appeal f om o dei g t anting of i emeio— Grounds of appeal.] 

In an appeal undei older XLVU, rule 7, of the Code of CivHProce- 
duie ; 1908, horn an oider granting an application for review of 
judgment the appellant i& strictly limited to the grounds set 
forth m the iule. 

Khurshed Alam Khan v Rahmat-ullah Khan ,, ,* 08 

COMMISSION AGENT, Bee Act (Local) No. VI of 1912, sections 4 and 8, 661 
COMMITMENT, See Cummal Procedure Code, sections 476 and 478 116 

— — w . See Cnmmal Procedure Code, section 478** S3 

COMPANY —* Wtndm g up— Contributory— Application fo t allotment of 
skaies made by alleged contnbuloiy under conditions which mi e not 
carried out by the Company ,] A, who was the holder of fifty shares 
in & limited liability Company, entered into an agreement with the 
Company through its managing director to take 190 more shares, on 
the conditions (aj that he was to he appointed a ‘‘terminal director 5 * 
of the Company and (&) that the business of the Company was to he <. 
transfe rred from Meerut, where it had been formed, to SahacanpU?* 
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The 150 shares were allotted to A, hut ha never paid the allotment 
money, and, though the business < f the Company w, a* nominally at 
leist, transferred to hJaharanpiu, A was never ,*p) omiod a director 
Shortly after this allotment the Dump my went into liquidation. 

Held, that A could not be made a contributory in respect of 
the 150 shares which he had offend conditionally to take. The 
London ancl Provincial Pi' evident Association, Ld in re Mogridge, 


57 L L, Oh., 932, referred to. 

F. B. Powell ti . S. Sen .. * • ♦ . 45 

COMPENSATION, See Act No XLV of 1800 . section 250 * * . • 010 

See Act No XLV of 1810, section 40*4 . . ** . , 615 

See Act No. I of 1894, sections 23, 49 . . . . 307 

w- — — — See Criminal Procedure Code, section 250 79 

COMPLAINT, See Act No, XLV of 3800, section 1S0B .. .. 41 

See Criminal Procuduio Cole, section 4 .* 641 

- -*See Criminal Pioooduio Co le. sections 303 and 437 .» 138 

COMPROMISE, See Act No. II of 1899, section 62 ; schedule I, article 5 19 

CONSPIRACY, See Act No. XLV of i860, section 120B . . , , 41 

CONSTRUCTION OP DOCUMENT, See Hindu law . * . . 675 

CONTRIBUTION, See Company .. .. 4 d 

, See Costs .. .. 672 

CO-OPERATIVE SOCIETY. Order passed by liquidator of-- — , See 

Act No, 11 oi 1912, socticn 42 (5j and (u) . , , , 89 


COSTS— Genet alj ule$ of the High Coiut (Givtf), rules 21, 25— Pleader's 
fee — Orde> on objection a* to j u, ischctton, aioed by defendant re- 
turning •plaint * 0 / presentation to p'Ojpe coat.] H4d t tn.trub 
21 of the General Rules (Civil), ancl not rule 25. applied to a cise 
where a question as to the jurisd ctioii of the court, having been 
raised by the defendant, was decided against the plaintiff, and the 
plaint returned for presentation to the proper court, 

GUuri Sahai v. Bahiee 5l5 

~ ~ Joint decree for costs against defendants claiming under separate 
titles defendants being aha wrong-aoe* s—Suil for contribution — Suit 
not maintainable J Two parsons, each holding by a separate title a 
half shaio m oei tain properly were arrayed as co-defendants to a 
suit for locoveiy of a ehane m the s*ad property. The plain tigs 
obtained a decreo with costs, the outer for costs being as against the 
defendants jointly. The plaintiffs dt. ore e-holders executed the 
decree for costs against one oi the judgment-debtors, and he then 
sued the other judgment- deb for for contribution, Held, that the 
suit would not lie, FaUi e v. Tasaddua Eusain, I. L, R.. 19 All,, 462. 
followed. * * ' * 

Nand Lai Singh w, Beni Madho Singh 4 , 672 

~ — — See Act No, IX of 1872, section 65 it $5g 

See Civil Procedure Code (1908), order XXXIV, rules 4, 5 and 10. . 109 

f< COURT” See Civil Procedure Code (1908), order XXI, rales 89 and 92 425 

COURT PEE - Appeal—" Lease*' —Civil Procedure Code (1908), o> der 
f XXXIV, rule 6— Order t ejecting application for a decree over against 
the mot tgapof.] An order on an application for a decree under 
order XXXIV, rule 6, of the Code oi Civil Procedure is a ‘ decreo n 
, as that term is defined m the Code, An appeal, therefore, from 
Buoh an order must bear an ad valorem court fee stamp, and not 
therely a stamp oi Rfe, 2, 

' * * * ' ■*. Mohammad Ufcifat Husain v. Alimmn-mssa Bibi „ „ 553 
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OOUKT FEE, See Act No, VII of ifc>70, section 7 } vi ,, |( 

— See Act No. VII of 1870, sections 19 t viii, 19 I, schedule L 

No. 11, and schedule III , . , / ^ t * 

— Sec Act No. VII of 1870, schedule I, article 1., 

— #ee Ac fc No. yxi of 1870, schedule II, article 5. section 7. 

* *• *> 

~ — — See Civil Procedure Code (1908), order XXXIV, rule 6 . . 

CRIMINAL MISAPPROPRIATION, See Act No. XLV of 1860, sections 
400 and 22*. .. . . _ 


CRIMINAL PROCEDURE OODE, section 4— Act Wo, XLY of 1860 
(Indian J Penal Code ), sections 193 and 210 —Sanction to prosecute— 
Complaint — Lctie? from trying magistrate to his official supe> tot ashing 
merely for direction as to procedure.] The holder of a decree for 
rent, passed by an Assistant Collector of tlie second class, took out 
execution for a larger sum than was in fact due and also gave in his 
application a wrong date as the date of the decree. The judgment- 
debtor paid the amount claimed under compulsion, and thereafter 
applied for sanction to prosecute the decree-holder*. Upon receipt 
of this application the Assistant Collector wrote a letter to the 
District Magistrate, forwarding it through his immediate superior 
the Sub-divisional Magistrate, ia which he stated all the facts of 
the case and concluded by soliciting orders in the case. The Sub- 
divisional Magistrate instead of forwarding this letter to the District 
Magistrate, himself passed orders for the prosecution of the decree- 
holder, He tried the case hnnself and convicted the decree-holds r 
of [offences^ under sections 198 and 210 of the Indian Penal 
Code. On appeal the conviction and sentence were upheld by the 
Sessions J udge. 


Held, that the letter written by the Assistant Collector to the 
District Magistrate, in which the former did not ask that any 
action should be taken by the Magistrate, but merely for direct- 
ions as to how he should proceed, did not amount to a ,f complaint M 
within the meaning of section 4 ot the Criminal Procedure Code, 
and, there being no complaint, the trial was illegal. 


Page. 

352 

279 

93 

358 

563 

119 


Emperor n. Bheo Sampat Pan de 641 

— : BECTIONS 107, 125 AND 

to keep the peace —Revision— JunsatcLton of High Court and Sessions 
Judge.] A Magistrate of the first class ordered certain persons to 
give security for keeping the peace. The persons to be bound over 
applied to the Sessions Judge to revise the order. The Sessions 
Judge was of opinion that the applicants should not have been 
bound over and accordingly referred the case to the High Court with 
a recommendation that the order should be set aside. Held that, the 
order having been passed by a Magistrate subordinate to the District 
Magistrate, the record should, under section 125 of the Code of 
Criminal Procedure, have been laid before the District Magistrate to 
deal with the matter. 

Where a Code gives a particular court jurisdiction to act in 
certain matters, it is that court which should be applied to and nor 
the High Court. Banarsi Das v. Bartab Singh, I. L. R.* 35 All., 

130, referred to. 

Emperor c, Lai ji «, .. .. .,140 

^ . — — sections 110, Security for good 

behaviour — Seoui ity furnished — Reca< d not ) eguii ed to be sent to the 
' Sessions Judge for orders.] Under section 123, clause (2), of the 
Code of Criminal Procedure it is only necessary to lay the proceed- 
* mgs before the Sessions Judge or the High Court when security h^ 
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not; been given, not when it lias been given, Bai Isn Per shad v, 
Queen-Empress, I, Jj. R., 23 Calc,, 621, referred to. 

Emperor v. Ram Kishan ** 30 

CRIMINAL PROCEDURE CODE, sections HO (/) and 117, ,—Scewiiy 
fo good behaviour— Evidence /or genet al icpute not admissible when 
the case for the ptosecuhon icsts on section 110 {/).] In a proceeding 
under section 110 of the Code of Criminal Procedure, whore the 
basis of the Court’s order is clause (/} of that section, the fact that 
the pei son against whom the proceeding is taken is ao desperate 
and dangerous as to render his being at large without security hazar- 
dous to the community is not a fact which under section 47 of the 
Code can be proved by evidence of general repute 

Emperor u. In dar », • . . . •* 372 

— section 117 [B) 3 See Act Ho. XY1II of 

1879, section 36 , , * , . . . , * . 153 

section 144, See Act Ho. XLY of I860 

sections 332, 323 . , . . * . . .. , , 28 

section 1^— Government of India Ad t 

1915, section 107 —Older under section 145 of the Code of Criminal 
Trocedwe made by a magistrate duly empowered to act wider chapter 
XII of the Code— Revision— Jurisdiction] When proceedings are 
in infection, in form and in Let proceedings under chapter XIT ot 
the Code of Criminal Procedure, and are taken by a magistrate duly 
empowered to act under that chapter, the High Court has no 
power to send for the recoid ot those pioccedings, either under the 
Code of Criminal h rocednre or under the Government of India Act, 

1915. Maiulidlian Snighw Janri, I. L. R., 39 All., 612, followed. 

It is, however, open to a party m such a case to satisfy the High 
Court that property of which he is entitled to possession has been 
dealt with by an Older which has no legal authority at all, and he 
may do so by an affidavit or in any other reliable manner, and 
thereby invoke the superintending power of tne Couit. 

Snndar Nath v. Bar ana Hath .. , 364 

section 195— Sanction to powcutc— 

Appeal against order i ef using sanction — Munsif of Jaunpur, — Addu 
ttonal Sessions and Suboidmate Judge of Jaunpw — Act % r o, XII of 
1S&7 ( Bengal , Agia and Assam Civil Cow t$ Act), section 21 (4) ] \ Held 
that an application to revoke or grant a sanction for a prosecution 
granted or refused by the Munsif of Jaunpur would lie to the Addi- 
tional Sessions and Suboidmatc Judge of Jaunpur. 

Meld also that a court to which such an application is made 
is competent to take additional evidence for the purpose of satisfying 
itself whether sanction ought .or ought not to he granted. Rahmat* 
ullah v. The Empetoj, 32 Indian Cases, 157? followed 

' Emperor v, Jagrup Shukul a , „ SI 

_ — section 195 — Sanction to ptosecuie— 

Period for uluch sanction $ eruams %% foi ce— Ter minus ague.] 

Under clause (6) of section 195 of the Code of Criminal ^Procedure, 
the date on which sanction is given is the date of the order of the court 
which 0 ] iginally granted sanction and not the date of any subsequent 
order refusing to set it aside. l n ie MuiJmhudam PUlat, I. L, R., 

6 Mad , 190, followed. 

Tilak Ram v. Dalip Sirrgh e , 338 

— SECTION 19'6 A, See Act Ho. XLY of 

I860, section 120B .. * „ 41 

t “ 7 — - section 250— Frivolous or vexatious 

uccusatu>n—Cpmpeitsatioii—AQainU whom order for comvMrs.n.iirM. 
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be made ] It is not neoc-Aii y that the ueison mm.t , „ , 

ot comp nation undci section 250 of the Kfc: SZl P^ 
duio is mad should bo tho poison who bimsjf eives^n^,™T^" 

Empoioi v Bahwal Singh 

0Bl ?!wt,V/ PR0 ? EDURB , C0D ^ srOTI0K MoScompenJvn-Aecused 

iaio^^oMbfnl V “ %ttld<n \ 0 ™ but convicted on tlu other ] 
Deai Do 2^0 of Ijig Oodo ok Cumind Pioceduie is only armlinhlA 

V oro the trying com t discharges or acquits the accused altogether 
It cannot u- made uso ol whore the accused, bein°' tried nn 
two chmg l8l 1S acquitted on one, hut convicted on the otheT 
Mulh beioa v. Jlwta Sant, a, I L B. 24 Oalo , 53, follow ed “ 
Muhammad Ah Khan v. Raja Ram Singh 

~ ~IcTion4M SEOT0N 25 °’ See Aot No - X LY of 186} 

* " •* •• a* M 

tiithout nohet, to hhoiv earn,# being given to accuted 1 Weld that it 

?h° OoT'of Pi thS aS i dB °* “ Sn 203 o 

the Code of Ciiminai Pioceduie, wheie the person against whom 

the complaint was made has never been called on to fppem thTt 
notice to show cause should bo given to such peison Anmn v Bam 

fs*r 

' Emperoi t>. Liaqat Husam ,, 

TTZ tiZ. * 7' E”T~ — ®WlON [[350 — P/ oefifZw? e—Jw tsdie* 

tion—Magistr ate ceasing to have jurisdiction by reason of the tramfe > 
of a case ponding befo e him to anothei court— Evidence not neces. 
ear ily to oe reheard ] Section 350 of the Cumin d ™d„, e Code 
applies as much to oasea m which a Magistrate ceases toexeicise 
juri^ietionsolai aetheputoular case m question is concerned 
by leason of its transfei to anothei court as to cases in which the 
Magistrate ceases to exeicise jurisdiction by reason of his own death 
oi transfei to anothei post w 

Malmh Chandra Saha v, JEhnpeior. I L R 35 (lain aw 
K udrai-ullah v %^UL B §9 Calc, 781, and Palantandy 
Goundan v Bmpe,o> s I. L R., 32 Mad , 218, followed. U 

Empeior v. Ram Das .. a „ o 

“ , ,, — ?rr"T~r'Y; s:S!0TIOT 437 —Accused discharged 

by Magistr ate— Order fo, further inquiry— Notice- Judicial discre- 
tion- Practice.] Nothing m section 437 of the Code of Criminal 
Procedure regimes previous nonce to be given to any moused per- 
son wfco las been dimhargid, before fmther mqi lry into his ease is 
ordered by a competent authority, that is, by the High Court, or 
the sessions Judge or the Distnot Magistrate. Nevertheless as a 
matter of judieial disoieixon it is advisable that previous notice 
should issue when the matter for consideration is the setting aside 
of an cider of discharge m favour of the accused peison who has 
been actually before the court to answei the faots alleged against 
him, Queen-Emperor v. Ajudhia, 1. L. R„ 20 All., 839, referred to. 

Emperor v Abdul Latif ^ 

- .section 438, See Act No, XhY of 

I860,' section 266 . . . . , . * . v # 4 gj 

* KBOTIOEB 488 AND 476*- Ret >mon—» 

Jui isdtdion of High Cow t— Qtde) for pomutwn passed oy a Wwhwj, 
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Magisti ate instead by a ColUcio, acting as a Court of Be venue,] 
The Collector of a -district in deciding a Revenue appeal came to t ic 
conclusion that a receipt filed in the ea^o was not genuine. He took 
no action at the time as a Court of Revenue, but subsequently, 
acting as District Magistrate, he held an inquiry into the nutter 
of the joceii t m d sent the person whom he thought to bo concerned 
with the making of the receipt to a subordinate magistrate fw r trial. 
Held, that the High Court had jurisdiction to inf 01 fere ux revision 
and that the order p, ssed by District Magistrate was ultra vties. 

Emperor 0 . R urn Bahai », 

CRIMINAL PROCEDURE CODE suction 476—Jw isdiction -Order for 
pioacGution of persons no* parties to a proceeding before the Court ] 
A court in taking aoting under section 470 ol the Code of Criminal 
Procedure is not restricted, as regards the person against whom an 
order may bo made, to the parties to a proceeding pending before it. 
Jadmantlan Singh v. Jthnpetor, 1, L, R., 07 Oalo , 250, dissented 
from. 

Emperor v. Ganga Ram 

— — — «■— — — - — — -sections 476 and 478 — Commitment 

made by a Munsif in the United P, evinces to the c out tof a Sessions 
Judge in the United P f ovime3 in lespoct of offences alleged to have 
been committed %n Bengal,] Where in the course of a judicial pro- 
ceeding before the Munsif of Eatehabad m the district of i\gra cer- 
tain offences under sections 193, 209, 216, 467 and 47l of the I idian 
Penal Code which appeared to have been committed in Bengil weie 
bi ought under the notice or the Court, and the Munsii committed 
the { arsons suspected of such offences for trial to the Court of 
BebPiun at Agra U eld, that the Court had juiisdiction under sect- 
tion 478 read with section 476 of t tlie Code of Criminal Procedure to 
make the commitment. 

Emperor v. Khusbali Ram 

— — Section 4tJQ^Procedure— Commit* 

meni made by A TunAf without foli owing procedure laid down in the 
section — Commitment quashed,] A Muosif holding an inquiry under 
t e latter portion of section 478 of the Code of Cuminal Procedure 
with aview to making a commitment to the Court of Session is 
bound ‘to tollow substantially the {provisions of chapter XVIII of the 
Code. 

Where in such circumstances the Mtmsif neither examined 
the witness in the pi osenea of the accused nor explained the 
charge to tutm, the commitment was quashed as being bad m law. 
Emperor v. Babu Prasad 

OR MINAL TRESPASS, See Act No. XLV of I860, section 441 

CROSS OBJECTION, See Act No. VII of 1870, schedule I, article X *, 

- -See Civil Procedure Code (1908), order XLI, 


CRUELTY, See Muhammadan law , , 

CULPABLE HOMICIDE, See Act No. XLV of I860, sections 304 
and 325 . , * * , , b # 

See Act No. XLY of 1860, sections 325, 300, exception 4 

CUSTOM, See Pre-emption .. ## ^ gjj 

DECREE— 'Condition of deoee* ordering a plaintiff to make a payment 
within a specified time — Court not competent to extend time limited —* 
C^tnZ Proaedu,/ e^Code (1908 )» section 1\4— Review of judgment*™ Juris* 
ateteo^d Except m the case of mortgage decrees, where a court by its 
decree, ord&re a parfcy-jto make ^a payment, or take certain action 
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within a specified time and provide that cerium detmnental conse- 
quences shall follow in the event of non-compliance with its order, 
the Omni, itself hts no jurisdiction to extend the time limited by 
the decree, save ou an implication for review imder section 114 read 
with oider XLV II, rule 1 , oi the Code of Civil Procedure Haile 
Bam v. B hag wan Ohand, 15 4 L, J , 511, overruled. 

Sajjadi B >gam v. Dilawar Husain ..579 

DECREE. Construction of , See Civil Procedure Code (1908), order 

XXXIV, rules 4, 5 and 10 .* *. .. .. 109 

-passed against deceased parson, See Civil Procedure Code (1908), 

order XXI, rule 7 .. „ /. 428 

DEFAMATION, See Act No. 1 of 1872, section 132 . . #€ 271 

- - See label * ..841 

DISCHARGE, See Criminal Procedure Code, section 437 .. 416- 

DISCRETION of Court, See Civil Procedure Code (1908), order XXIII, 

rule I ; section 115 ,, .. .. 0 * ,,6X2 

— — See Act No IX of 1872, section 65 „ M 553 

DOCUMENT, Admissibility See Act No. I of 1872, section 68 „ 256 

EASEMENT, See Act No. IX of i9GS, seotion 20 ; schedule I, article 144 461 
EMBEZZLEMENT, See Act No, XLV of I860; section 408 . . 565 

ESTOPPEL, See Civil Procedure Coda, section 80(c) ; order XXI, rule 92 680 

See Hindu law . . , . , , ,, 487, 598 

E V 1 DEN CE — 6 tatemen t in v}ajib-ul~ar&»~S ait to recover * gar jot*.*] 
Plaintiff sued as owner of the abad% of a village to recover a certain 
number of maunds of cotton seed from the defendants who wore 
bamas having shops in the said abadi, and the claim was based mainly 
upon an entry in a wajib-ul-arz framed some fifty yeirs before suit^ 
to the effect that tenants living in the village did not pay kit ay a y * 

(rent of a house) but 4 par jot 7 (ground rent), which, for banias 9 
was one maund of cotton seed for year a each shop. 

Held , that the entry in the wajib-ul-arz was reliable evidence of the 
liability of the defendants to pay * parjot * to the zammdar in the 
manner described, and that the use of the word indicated that the 
origin of the payment was an agreement between the inhabitants 
of the dbad% and the zandndar rather than a custom. 

Muhammad Faiyaz AH Khan u. Bihari, 56 

See Act No, XVIII of 1879, seotion 86 «* ,, 163 

t — See Criminal Procedure Code, sections 110 (f) and 117 372 

Admissibility of - — See Act No, I of 1872, section 88 256 

EXCHANGE, See Act No, IV of 1882, sections 54 and 118 . * . , 187 

EXCISE LICENCE. See Act (Local) No. IV of 1910, section 64(c) . , 563 

EXECUTION OP DEGREE.— Limitation—, Dectee giving memo profits 
to be ascertained in the execution department —Terminus a quo.] 

The decree in a suit for redemption of a usufructuary mortgage 
provided that certain mesne profits were payable to the mortgagor, 
the mortgage having b.een more than satisfied by the profits of the 
property. The amount of mesne profits was to be ascertained in 
the execution department. Held that as regards execution of the 
decree in respect of such mesne profits time did not begin to run 
against the mortgagor until the profits had in fact been ascer- 
tained. Muhammad Umarjan Khan v. Bmat Begam, I. L. R„ 25 
Alb, 885, followed. 

Nsrsingh Das v, Deb! Prasad 
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EXECUTION OF DEGREE, Soo Act No IX of 1908, cljoJulo I, 
aiticlo 181 (5) 

See nob No IX of 1 90S, H-hoduli J 

article (6) , section 7 . 

_ Ste Act No. IX oi 1 03, d.ertufr 

article 182, oxpl mafciou I 

.. SvcActVo HofW, cbedule I, aiticd* l^D) 

— — .. — Civil Fiocofl m o Cad» , *eutiou oQ (c ) , ouloi 

XXI, mli 92 

Sto GivjI Pioceduic bode (XI 82), portion 

315 ...... 

— i — — — — — See Civil Procedure Code (1008), section 

47 , order Xld, rule I. . .. ♦» 

— See Civil Proceduio Code (1908), keotion 

48 , . .* . . • • • • ♦ * 

* See Civil Procedure Code (1908), section 

104 , older XXI, rules 9o and 92 , oidoi Xblil, mle (?) 

~ ~ — — See Civil Pioceduie Code (1908), oxdci 

XXI rule 7 


XXI, rule 32 
XXX, rule 58 
XXI .rule 56 
XXI, rules 89 and 92 

"laTIuleS 


_ See Civil Pioceduie Code (19oS), oidoi 

See Civil Irucedarc Code (1908), ordu 

• •* * » * * 
See OivilPicceduio Code (1908), older 

$e& Crul Picceduio Code (1908), older 

* « a* •• « * 

— See O vil Prooeduie Coda (1903) orclei 


■ See Civil Pioceduie Cola (1908), order 

XXIV, rules l, 2 and 3 .. .. 125 

EX-PROPRIETARY RIGHTS, Sots Act (Local) No II of 1301, seotions 

10 and 20 .. .. .. 449 

EXTENSION of timo limited by a decree, See Deci ee . , . , 670 

PARSE EV1DEN0E, See Aet No. XLV of i860, section 192 . . 33 

FALSE MEASURE, See Act No. XRV of I860, section 206 84 

PINE. Beourung— — , See Act (Local; No It ot 1916, ■section 807 .. 509 

FORECLOSURE OP MORTGAGE, See Regulation No XVII of 1806, 

section 8 ,, .. ,, 387 

FOREgT, See Act No Vil of 1873, section 25 (t) ,, 88 

FRIVOLOUS OR VEXATIOUS ACCUSATION, See Csnniml Proce- 
dure Code, seotion 250 ,, ,, .. ,, 79 

GAMBLING, See Act No. Ill of 1867, section 13 .. ■ 'al7 

GIFT, See Hindu law ,, ,, 518, 57 a 

See Muhammadan law ,, .. ,,888 

\ GOVERNMENT OF .INDIA ACT, 1915, seotion 107, See Criminal 

Frooedura Code, section 146 {,, „ ,, ,, 364 

GRATUITOUS PAYMENT, See Act No. IX of JU72, seotion 70 „ 655 

GRIEVOUS* HURT, See A,0t No, XLV of I860, sootions 304 and 335 . . 103 

~- 1 ' - * • | * ", < Me Aoi No XLY of I860, seotions 326, 800, 

escopticta'4- 1 , „ « 
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HIGH DOUBT . General rules;of— (Civil), rules 21 , 25, JGTm Costs 515 

— — Revisional junsdicfeion of — , See Oml Procedure Code, 

(1008), section 115 .. .. *.674 

HINDU LAW — Adoption by widow of son to deceased husband— Subse* 
guent suit by hot to set chide adoption on g ound that she had no autho* 
nly—Es oppel s dismissal of suit on (pound of —Decision by Privy 
Gommltha she had a Monty and that adoption was vahd~ Decree 
property mule again t widow representing estate, binding effect of on 
?&v emoner—R*', audio it i — Civil P octdare Code (1908), section 11 ] 

After adopting a son to hei deceased husband a Hindu widow, m a 
&mt by an alleged roveisionei against hex to set aside the adoption 
on tlie giound that she h id no mthonty fiom hei husband to make 
the adoption, alleged m her written statement and stitad m court 
through hei pleader that she had authority to nuke the adoption, 
and that it was valid The suit was dismissed because the plaintiff 
was found not to bo a leversionor The widow then brought a suit 
against the ulopfced son to set the adoption aside, pleading that she 
was not vested with authority from her husband to adopt and 
denied having made the adoption. The adopted son contested the 
suit and it was decided by the comts m India on the ground that 
the widow was estopped from maintaining it On appeal however, 
the Privy Council raised an l&sue as to her authority to adopt, and 
held on the evidence on that isbua that the ndoption was \alid In. 
a suit by m alle 0 f d reversioner to the estate of her husband against 
tbo adopted son ior a derivation that the adoption was invalid and 
for possession of the estate 

Held, that, notwithstanding the personal estoppel which bound 
her, the widow lepiesented the estate on the question of fact as to 
whether the d fend tut (respondent) had or had not been validly 
adopted, and fch*t she lepies nted it within the meaning of the rule 
laid down m Katama Hatchiar v The Pajah of Skivaganga, 9 Moo > 

I. A , 639, and under the circumstances the decree against her would 
bind the rtveisioimrs 

Though the iulo of res judica f a> as enacted m section II of the 
Cod 3 of Civil Piocedure, 1908, w is not strictly applicable as the 
appellants (pluntiffs) woie nob puhe* to the widow's suit against 
the adopted son and did not claim through a party to that suit, 
yet the principle of ?&s gudicata had been rightly applied by couits 
in India so as to bind ievcrsionei& by dcoibioas m litigation fairly 
and hon\itly given for or igun t Hindu females representing 
estates In the absence of all authority their Lordships coall not 
decide that a Hindu lady, otherwise qualified to rcpiosent an estate 
in litigation, cause* to be so qtial bed merely owing to personal 
disability o disadvantage as a litigant, although the merits of the 
case were tried, and the trial was fair and honest. 

Btsal Singhs Balwanfc Singh . . ,, «* 593 

Alienation— Mortgage by manager of joint family who was 

not father of the o her membe s— Burden of proof of legal necessity 
for mot tgage— Whet e no necessity proved the interest of^uoh manager 
not saleable in enforcement of mortgage — Mortgage only operative to 
the extent to whiok the mortgage money was ptoved to be necessary ] 

The mortgage of joint cat to made by the manager of a joint family 
who is not thofafchji of the other m mbort, of the family can only 
be Justified so f ir as it i& wanted foi the joint famifj pui poses. It 
the necessity cannot be established by direct evidence, it may be 
assumed if it c m be shown that reasonable care was taken to ascer* 
tain if such circumstances existed, and the transferee acted in good 

faith [section 88 of the Transfer p£ the Property Act (IV oi 1 88a)], 

In either case the burden of proof lies on the person who claims the 
benefit of the mortgage. Bhang a Ghafidm Dfyur Mswas v, Jagat 
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Kishore Acharjyct Ohowdhuri, I. L. B„ 44 Calc., 186 j L. R., 43 I, A.. 
249, followed. ’ 

_ The-- was no diflrorsnoe between the burden of proof when it is 
desired to support a mortgage made by a man igar of a joint estato, 
ana that which is inquired to support fcho mortgage made by a 
widow who has only a similar limited power of disposition* 

If the dob. was not incurred for family n -cessity, tbo interest of 
the manager of the family with respect to mortgage*, in the same 
province as that from which tho present ease has boon brought, 
cannot bo sold in enforcement oi tho mortgige. Laohomn Ptascul 
v. Sarmm Singh , I. L. B. } 39 AIL, 500 ; L. B„" U I. A*, 109, referred 

In the present case the mortgagee had only discharged the 
burden thrown upon him of proving necessity for the deed to the 
limited extent as held by the High Oourt, and tho security, there- 
fore, stood only to the limited extent proved. 

Anant Bam v. Collector of Etah, *; 

Hl^DCf £*A 'W— Bond-Suit on bond executed by deceased Hindu against 
ms widow and h others — Fo> m of deer ce,] Plainti ff, after the death 
oi the obligor, a Hindu, sued his widow and brothers to recover the 
amount due on a bond. It was found that tho obligor and. his 
brothers were joint ^ Held , that the plaintiff was still entitled to a 
decree agamst the widow which might be executed against any self- 
acquired property of the deceased obligor m her hands. 

Pahalwan Smgh v, JFanki .. 

— — - r- Gift— Gift to Hindu female— Construction of document — 
Malik musteqil.’'] A Hindu, bem* tin 1 full owner of certain 
proper y. made a gift thereof to bis vidowed daughter-in-law, 
describing the oouee m the deed as malih mu.tuqil, There was no 
circumstance to connto^-mdicalc that the donor intended that the 
in the * tie d k'*’' 5 ^ Iaa estate m the property comprised 
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Held that tho donee took all the estate of the donor, 
mam v Rdbi Hath Ojha , I. L R., 30 All., 84; referred to 

Naulukhi linn war v. lai Kishan Singh *. 

~ -Hindu widow — Gift— Suit to contest alienation made by 
wutozv — Plaintiff 1 not nearest reversioner ] In order that a revor- 
sioner may be able to maintain a suit to contest nn alienation, made 
by a Llm-iu widrw, of h*r husband’s property be must either be tbo 
next pres ump ve reversion r or he must show tlmt the nearer rever- 
sioners are colluding with fbe widow Rani Anand Kunwctr v. The 
Lou> l of * Wards L L. B , G Onlo., 7f"4, and Men hu Rai v. Ram Khela - 

Tr l » a %I‘ P,; 37fi > foUo " ecL W* v. Uwd Singh, 

J. L B., 34 AH , 207 ? distinguished. 

Gumanrn ®. JahflCngira .. ## 

- — — - Inheritance --Descent of talur/a in Oudh—Oudh Estates* 

Act (I of 18S9J, sections 7, 8, 0, 22 -"Sanad granting descent bu 
primogeniture— Properties subsequently aqcutred — ( Accretions* and 
pros ties appn 'tenant to talugn '—Property pu chased by taluo- 
dar— Intention to vary descent — Substitution of villages by Govern. 
nunt-O, own Giants Act fXVof 1F95 section ■ - Pom-' of Grown 
to alter or limit descent— Ho such power in subject] In British 
India the Grown has power to grant or transfer lands, and by its 
0T ^ ai> ^ e toaster. to limit in any way the descent of such 
a iias no ri srht to impose upon hinds or other 

an ? iim ? tatl0n °f dasoent which is at variance with 

prop^ y aa B a y S°4f 0eafc ' aPPli0abla t0 th ° P altioular - lands » 
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!The present appeal related to a taluqa granted m 1861 by the 
Crown to a Hindu, the grant conta rung a condition that “ m the 
event of your dung intestate 01 of youi sucres 01 dying intestate, 
the <stik should descend to the male heir accoidingto the 

uilo of \v mio^f mtuu/* On tho death of one of the holders of the 
fcalnqi, i fauit w i*> brought, which m IW ctrno on appeal to the 
Privy Council for decision as to the succession to the deceased 
t iluqd u\ esi ite, and an Oulu m Council wu* made which dechied 
ill it w th« tiluqi i } constituted at tie elite of tlio smart with 
accrcti n (if my) or properties (if aiy) appurtenant to the taluqa ?? 
passed to the appell mt is the next male heir according io the rule 
of primogeniture , but that the residue of the property parsed to the 
respondent usd the suit wa& lemitted to India lot determination 
under the Order m Council There was no allegation of any family 
custom of primogeniture. Qa appeal from the final decrees of the 
Judicial Commissioner— 

Held, th it under the Older m Council villages substituted by 
the Government for some of those held under the eanad,anda 
house gt anted by the Government after 18 jI to the taluqdar, for 
his use as taluqdar, passed to the appellant as taluqd an property , but 
that villages purchased after 1861 by the deceased taluqdar passed 
to the respondent as non-taluqdari pioperty and it was immaterial 
whether it was or was not the intention of the deceased taluqdar to 
incorporate them with the taluqa. 

Rajmdia Bahadur Bmgh v> Bagbubans Kunwar 470 

HINDU LAW — Joint family — Milakshar a —Managing member keeping 
accounts of 30 m 1 funds and of Ms own elf-acqut ed p operty m same 
account baoh—Entnes m such booh evidence of intention to make self- 
acquired proper ty joint-* Purchases made m name of son m4aw out of 
funds so blendud to p? ovide fo) ^on m-law- Statement to that effect 
made by manager admissible as being against his own mte e^i— 
Benaxm deeds—- Civil Procedure Code (1SS2), section 817 ] With 
respect to a Hindu joint family the law is that while it is possible 
that a member of the joint family can mike separate acquisition 
and keep moneys and propeity so acquired as his separate propoity, 
yet the question whether he has done p o la to he judged by all the 
circumstances of the case 

Where a member of a joint Hindu family at Lucknow, who had 
made considerable savings from his earnings as a pie der at Hardoi, 
where he was entrusted with the management of the joint family 
property at that pi ice, eventually bacmie managing member of the 
joint f innJy at Lucknow, kept the accounts of the joint property 
and of his own sup irate eammgs in one account book and had pur- 
chased propti ties in tho name of his son-in-law out of the sums 
entered m the account hook 

}Jdd % that by so blending his private savings with receipts and 
payments on joint account, he showed an intention to make them 
joint pi operty, and they must be presumed to be jomt. 

But xt did not follow that all purchases entered in the book were 
m&do for the joint family A « regarded the purchases m the name of 
his son-in-law, his statement that they were made to provide io r the 
son-ia-law was a statement against his own mteie&t and therefore 
was admissible in evidence* Such a stitem&nt together with the 
other evidence m the case wits sufficient to give the son-m-law a 
title to the subject of such purchases as against the claim of the 
jomt family 

Sura] Naram U. Eafan Lai «. *• .* 1^9 

Joint Hindu family— Partition— Agreement for pci'h- 

twn of property of their husbands executed by two Hindu widows—- 
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Circumstances invalidating such agreement ] Two brothers, consti- 
tuting a joint Hindu family, died within a year of each other, each 
leaving a widow surviving him. The two widows executed a deed of 
partition of the property of their husbinds, In which it was recited 
that the husbands had died on certain dates ; that they had b,-en 
joint u in food, business and everything,** but also, nevertheless 
that the executants fl became the owners of the property loft by their 
husbands in equal shares’* The property was novor physic illy 
divided, and sometime later tho widowb bi might two suits - 1 ho 
one asking for actual partition according to the deed, and the other 
(the widow of the brother who died last) tor possession of the Whole 
estate. 

Held, that the latter was entitled to succeed. Either the 
gratuitous alienation by her of one halt ot the property to which 
she was entitled was the result of deception practised upon her by 
some one bettor acquainted with the facts, or ulso both parties to the 
deed of partition were under a common mistake regarding their res- 
pective rights 

Lachmi Kunwar v. Durga Kunwar ,• 610 

HINDU LAW— Leprosy— Development of leprosy not a disqualification as 
regards capacity to deal with property] There is no principle of 
Hindu law under which a person who contracts the disease of 
leprosy is thereby disqualified from dealing with his own property 
or from dealing with joint family property bo as to bind his eons, 
provided the alienation is made for leg.d necessity. 

Man Singh v t Musammat Garni „ a 77 

. Mi taJcsh a) a— Joint Hindu family— Hindu widow— Widow's 

right of } esidence in point family ho me— Effect of alnnihon da* wig 
the hfedzme of widow's husband J When a light oi residing 4 or 
maintenance comes into existence in favoui of rho widow ot a man 
who was lately a member of a joint Hindu family, fhc takes th.it 
right in the property as it 'stands at the time of her husband's 
death. She cannot set up her right of maintenance or losidoaco Lh 
against alien at 10 na effected duung the life-time of her husband, 
Ajudhia P.asadv. Jatoda , Weekly, Notes 1837, p. 279, tallowed,] 

A widowed daughter-in-law is debarred from betting up the 
plea ot the invalidity of an alienation effected by the hi I, hoi -in-law 
during her husband's, life-time. Sohni v Mohan" Kue , 9 A, L. «L, 
folio week ’ 

Ramzan v> Ram Daiya G 

- Pa tition — Bight of a third pa ly to half of the p 'OpeAy 

partitioned subsequently established by suit — Right ofo ig%mUpu>- 
ties to ) e-par tiiion.] One of two brothers sued the other tor parti- 
tion of whut they alleged to be the joint family property. The 
suit was compromised, and a partition was diluted which was 
embodied m a decree. Subsequently, however, a cousin of the 
parties established by suit his title lo one half of the family 
property which had been already divided between tho two brotaois. 

Held that, it was open to the two brothers —if not eo nomine to" 
re-open the partition already effected — at any rate to tho couii 
to adjust as between them the loss occasioned by the success of 
their cousin's suit Matauh v. Rama, I. L. R. ; 21 Bom., 333, referred 
✓ to 

Ganeshi Lai a. Rabu Lai 3^4 

* Revet doners— Compromise of disputes between ihe loidow of 

the last male owner who took the whole estate of a Hindu joint family 
by sumyo) ship, and other widows of family entitled only to maimen- 
moe and person who claimed to hme been adopted by one of the 
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widows— -JDwisim of the property between them— Claims inducing 
widow of sole male * owner to agree to taJce less than she is entitled to 
and alter her position to her detriment — Future cl tint by alleged 
adopted son for possession of t whole estate— Estoppel of claim as 
reversioner by comp)omise proceedings.] At, the time of bis death 
in 1883 B, one of three brothers, was by survivorship the sole 
owner of the estate of a Hindu joint family, and his widow became 
entitled to that estate for life, Her title was, however, disputed by 
the present appellant and by P and K, the widows of the predeceased 
brothers of B, The appellant set up a claim to the entire family 
estate based on the allegation that he had been adopted by P to her 
deceased husband, and was entitled as such adopted son to the 
whole property. P supported his claim, and together with K alleged 
that the throe brothers had separated and that their three widows 
were each entitled to a one-third share of the estate. To protect her 
own interests and those of her daughter, the widow of B brought two 
suits ; one of ihe 20th of January, 1891, against the appellant and P 
for a declaration that the appellant's alleged adooti-m was null and 
Void. That suit was dismissed on a technical ground, and an appeal 
against the decree dismissing it was preferred to the High Court at 
Allahabad. The other suit was brought on the 4th of February, 
,1892, against P and K claiming a declaration that B . , her late hus- 
band, had been the sole owner and possessor of the entire family 
property, that on his death she was herself in possession of and 
entitled to th#t property according to Hindu law, and that P and 
K had no rights in it except to maintenance. Before the second 
suit came on for hearing. B’$ widow, her daughter, P, K, and the 
appellant had, on tho 1st of August, 1892, entered mto a compro- 
mise referring their disputes to arbitration, ihe result of which was 
that B’$ widow, her daughter, P, and K } each obtained possesion of 
a one-fourth share of the property m dispute. The appellant, 
though allotted no share of the family property, obtained the share 
allotted to his adoptive mother P, who relinquished it to him by 
executing a deed on the 22nd of August, 1898, in his favour. In the 
award it was stated that the appellant had been adopted by P, but 
that he had nothing to do as such adopted son with the shares 
allotted to the other ladies. He obtained in accordance with P’s 
deed of relinquishment mutation of names in his favour. ^ The 
appeal in B’s widow’s first suit was not supported and was dismissed, 
and the second suit was withdrawn. In suits filed respective- 
ly on the 15th of July, 1912, and the 28th of August, 1913, by the 
appellant for possession, as reversioner to the estate of B } of the 
propeities allotted in January, 1893, to B’s widow, her daughter, 
and K respectively. 

Reid (affirming the decision of the High court) that the appel- 
lant was precluded from, claiming as a reversioner by his having been 
a party to the compromise entered mto in 1892, which, and the 
awards made in accordance with it, were binding on him. He had 
at that time no right of any kind to any share of the property of 
the family : at best ho had the mere expectancy of being reversioner 
on tho death of B*s widow, 

Sumsuddin Goolam Ruseifi v. Abdul Rusein EaHmuddin, I, L. 
Ii., 31 Bom., 160, distinguished. 

The claim of the appellant influenced B’s widow, who was 
induced mainly by that claim, but also by the claim of P and K, to 
consent to a division of the family property m which she only 
obtained a ono-fourth share. By those claims she was induced to 
agree to a compromise against her own interests and those cipher 
daughter and to alter her position greatly to her own detri- 
ment. The appellant was a party to it, and under it he obtained 
$ substantial , benefit which he has ever since enjoyed. Hewp 
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consequently bound by the compiomi&o, and could nci now claim 
as a reversioner. 

Kanhai Lai x>. Bri j Lai 

HINDU LAW — Suooe sion— Kind* *ui Ioiv—Um hmUty m hu hand'* 
hfe4ime— Condonation by hmband ] Und i the Tim lu h\\ f i 
widow is not cLb mod Ilo n inheriting to hvi hush in 1 ou the ground 
that she had become unchaste m lien hush ml hit -t inn, if the 
husband had condoned hei unchistily Gintftilha Pa app t Aim 
v. Yell a torn Vvaaumn Shv await , l LB, » > 13 no , 1 b, I dlouuh 
Aiatungirm Dalee v Joylallu Dalu , 1 h W It, A 0, J., ixtd 
Mom dm Kohta v ICui KohUun, I L R , 3 C tic , 7 /b, 1 tern 1 t » 

Radhe L \l v Bhaw ini Ram . * , . ,, 178 

See Act No IV oE 1SSJ, section b (ft), , , ,, 692 

HINDU WIDOW, See Aofe No NVI of 1908 section 17 ..884 

■ See Hindu liw .. . . 1 >, 9G, 178, 487, 518 


HYPOTHECATION of movable piopaty, See Act No, IX of 1908, 
shedule I, aifcicle 1X0 

INSOLVENCY, See Act No. 711 of 1907, sections 5, 15 and 10 

See Act No, III of J9G7, sections 6, 15, 16 , * 

See Aot No, III of 1907, section 16 (2), clause (a) 

See Act No. Ill of 1907, section 18 .. M 

, See Act No, III of 1907* section 22 * , 

See Act No III of 1907, section ^3 ,, 

INTENT, See Aot No, XLY of I860, section 268 

— See Act No, XLV of ISCO, section 302 

_ ~ See Act No. XLV of 1810, sections HOI and 825 

INTEREST, See Civil Procedure Code (1903), oider XXIV, mles 1, 2 
and 8 .» .. ,, , 

JOINT HINDU FAMILY, See Act (Local) No, II of 1901, section 20 .! 


. See Hindu law 


^ 159, 17i, 819 


JURISDICTION, See Act No. TX of 1887, schedule II, article (13) 

«~*See Act Nu IX aE 1887, schedule II, article (31) 

See Act No IX of 1817, schedule II, aiticlo (81) 

So& Act No IX of 18S7, seho *ula II, ai tide (38 j 

— See Aot No IX of 1637, schedule II, article (41) 

S(,e Act No. II of 1699, sections 40 and 57 

— — See Civil and Revenue Courts . . M g 

Sl$ Civil Procedure Code (1808), section 28 

See Criminal Procedure Code, sections 1Q7 ; 12 > and 438 

— . See Criminal Procedure Code, section 145 

See Cixnmal Pioceduie Code, section 130 

— Sea Criminal Pioceduie God’, sections 439 and 476 

See Criminal Procedure Code, section 476 

g Be Criminal Procedure Code, sections 4 7 6 and 478 

~ 51 Si ,™ bSe s “?,^“ n ”.. 0 “ r, ’ ) ' 1,1 <!»»■) . S.n 

8,, “ H " 11 « 

— JSti Decree 
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JI3 BIS DICTION of High Court m revision, Sec Civil Procedure Code* 
(1908), section 2.15 

KIDN APPING, See Act No. XLV o p 18)0, sections 36), 868 

KNOWLEDGE, See Act No. XLV of i860, motion 302 

LAMBARDAR AND CO-SHaRER, See Act (Local) No II of 1901, 
sections 104 and 168 

LANDLORD AND TENANT, See Act (Local) No II of 1901, section 
3 s 

LAWFUL GUARDIANSHIP, See Act No. XLV of 1860, sections 366, 
363 .. .. ,* _ 

LEASE, See Occupancy tenant .. M 

h LEPROSY, See Hindu law 

LESSEE, See U&ufiuctuaiy mortgage 

LETTERS OF ADMINISTRATION, See Act No. VII of 1870, 
sections 19 vm, 19 I , schedule I, No. 11, and schedule III . . 

LIBEL—- Defamation* Prwilege— Civil liability of petitioner for statement 
made by him in a petition presented to oimmal court ] A person 
pieseatmg a petition to a cununal comfe is not liable m a civil suit 
loi damages m respect of statements made therein which may be 
def imatoiy of the person complained against. 

In the absence of Statute law m India regarding cml liability 
foi libel, there is no reason why the English law applicable thereto 
should not be followed, accoidmg to the ruling of the Privy Council 
m Waghela Eaj&anji v Shekh Masluddm , L. R , 14 I A * 89. 
Abdul Hakim v Tej Chanda) Multarji, 1. L. R , 3 AH , 116, over- 
ruled Augada Earn Shaha v. Memm Glnmd Shaha, I L. R, 23 
Calc , 867, dissented from. 


674 

507 

360 

246 

800 

607 

228 

77 

429 

279 


Chtxnni Lai v » Narsmgh Das . . , * * * 

LIMITATION, See Act No IX of 1908, schedule I, article 116 

r~ — Act 0 f 1908, schedule I, aitzclo 120 •« 

* —See Act No. IX of 1908, schedule I, article 148 

— ■ See Act No. IX of 19C8, schedule I, article 181 

— See Act No. IX of 1908, schedule I, ai tide 182, explan- 


ation 1 4 » • » * • i« *4 #* 

~~ — 'See Act No. IX of 1908, schedule I, article 182 (6) 

See Act No. IX of 1908, schedule I, ai tide 182 (5) 

- See Act No. IX of 1908, schedule I, article 183 (6) ; sec 

tion 7 

„ — See Civil Procedure Code (1908), section 47 j order XLI, 

rule 1 .. *. •* •’ 

__ » Sec Civil Procedure Code (1908), section 48 ** 

See Gml Procedure Code (1908), section 122 . • 

See Civil Pioceaure Coda (1908), order XXI, rule 68 
_ See Oxvil Prooeduro Code (1908], order XXXIV, rule 5. . 

„ See Civil Procedure Code (1908), older XXXIV, rule Q.. 

* — See Execution of decree *« ^ • * * 4 

See Mortgage .. 

MAINTEN iNCB, See Act No IX of 1887, schedule IT. article (41) 
MARRIAGE, See Act No. XV of 1872, sections 3 and 68 
MARZ-JJL-MAUT, See Muhammadan law • * * * * * 
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MEMORANDUM OF APPEAL. Order returning—. See Civil Pro- 
cedure Code (1903), order XLHI, rule 1 * . . . . . 669 

MESNE PROFITS, Bee Civil Procedure Code (1908), section 11, 

explanation V ; order XX, rule Id . . .. .* 292 

— —• — - Decroe for — , See Execution, of deoiee .« f . 211 

MINOR, See Act No. IX of 1372, section 65 , . .. * * 868 

See Act No. XI of 1878, section 19 (/) . , ,, * . m 

**» — — See Partnership *. «• .. . . *. 446 

MINORITY, See Act No. IX of 1908, schedule I, article 182 *0) * otion 7 680 

MISJOINDER, See Civil Procedure Code (1908), order I, rule 0 ; 

order XXIII, rule 1 .. - ..7 

MISJOINDER OF CHARGES, See Act No. XLV of i860, section 

408 .. .. ** .« 565 

MITAKSHARA, See Hindu Law .. .. 159,96 

MORTGAGE— Prwr mortgagee who had obtained a electee absolute foi sale 
but had not ^executed it— Decree lamed tinder ichedule IT, cuticle 
179, of Limitation Act , 1877 —Subsequent mortgagee not made a 
‘party to suit under section 85 of T/ansfc*' of Property Ad, 1881— 
Registered later mortgage as notice to prior mo> tgagec—Suit to enforce 
later mortgage— Ptior mortgagee's right merged in choice and extin- 
guished — Transfer of Property Act , section 89, construction of.] The 
question in this appeal was -whether property mortgaged to the 
respondent on the 15th oi October, 1881, should, when sold, under 
a decroo absolute for sale, be treated as sold subject to an alleged 
prior right of the appellant under an earlier mortgage ot the same 
property, dated the 25th of February, 18&0. 

The appellant, in 1683, acquired tho title of the mortgagor, 
and also such title as remained tojjthe mortgagee, under the earlier 
mortgage. In 1892, tho piior mortgagee brought a suit on his 
mortgage, and in 1895 obtained a decree absolute tor sale under the 
Transfer of Property Act. The suit was, however, only against tho 
mortgagor, and the second mortgagee was not made a party to it. 

Neither the prior mortgagee nor his successor took any steps to 
execute that decree, and it became barred and inoperative alter the 
lapse of three years from the date on which it became absolute*. It 
waa admitted that tho later mortgage was duly registered, and that 
the earlier mortgagee must be taken to have had notice of iL when 
he brought his suit and obtained a decree in 1892, 

Held, in a suit brought on the 26th of July, 1910, bv tho fir^t 
respondent on his mortgage of the 15th of October, 1881, against, 
among others, the appellant, that lospon&ent was entitled to a dccico 
absolute undc^order XXXIV, nils 2, oi the Code of Civil Procedure, 

1908, for sale, but that the sale was not subject to the prior mort- 
gage of the appellant. 

The true construction of section. 1 89 of the Transfer of Properly 
Act is that on the making of the order absolute for sale under that 
section, the security as well as the defendants right to redeem were 
both extinguished, and that for the right of the mortgagee under 

*his security thore was substituted the right to a sale conferred bv 

the decree, J 

list Ram v, Shadi Ram „ # # ^ 40 ^ 

See Civil Procodure Code (1908b section 11 , explanation V 584 
Sts Civil Procedure Code (1903), order XXXIV, rules 6 661, 553 

See Hindu Law *. .. .. i 71 

See Oooupanoy tenant ,, i( 22 g 

8ft Aot No. IX of 1908, schedule I, artiole 181 „ 835 
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MORTGAGE, by conditional sale, See Regulation Ho XVII of. 1806, sec- 
tion 8 .. .. 88? 

v — Redemption of—', See Act Ho, IX of 1908, schedule I, 

article 148 .. .. .. ,*683 

MORTGAGE-DEED, See Act No. I of 1872, section G8 . . * , 258 

— See Act Ho. XVI of 1908, sections 32, 83, 71, 73, 75 

8 ? and 88 .. .. .. 434 

u MOVABLE PROPERTY,” See Act Ho XLV of 1860, sections 403 and 

22 „ .. .. .. .. .. 119 

MU API LAND, See Act (Local) No, II of 1901, sections 154 and 158 ,, 60 

g ee ^ 0 (j (Local) Ho, II of 1901, section ISO.. .. 656 

MUHAMMADAH LAW — Gift made during hislast illness by a son to Ms 
mother — Marz-ul-maut— Application of doct)ine‘] On a question of 
the application of the doctrine of maus-ubmaut to a disposition of 
property made by*®. Muhammadan during his last illness, if the 
transaction is a sale, the doctrine would not apply at all ; if the 

transaction is a waqf, it would he valid to the extent of one- third ; 
while if it is a'gift, it would not be valid at all. 

In the case before the Court the particular transaction was 
held on the facts to be really a gift to one of the heirs {the mother 
of the donor) and therefore invalid, although in form it purported to 
he a sale. 

Fa zl Ahmad v, Rahim Bibi ,» M M 288 

Pre-emption — Sale disguised as a lease hi order to 

defeat pre-emption— Device not permissible under the Muhammadan 
law, ] In a suit for pre-emption, whether the right is claimed 
under the Muhammadan law or by virtue of a custom of pre-emp- 
tion, it is the duty of the Court, if the question is raised, to consider 
and decide whether the transaction in respect of which the claim is 
brought is or is not in substance^ a sale, though it may be 
disguised in some other form, as for instance, in that of a lease. 

There is no rule of Muhammadan law which renders it permis- 
sible for a transaction of sale to be framed as a lease so as to avoid 
claims for pre-emption, 

Muhammad Niaz Khan «. Muhammad Idris Khan .» 322 

— ■ Suit for restitution of congugal righis— Defence to 

suit— Cruelty. ] In a suit by a Muhammadan husband against his 
wife for restitution of conjugal rights it was found on issues 
remitted by the High Court, that there was no very satisfactory 
evidence of actual physical cruelty, but that the parties were on 
the worst possible terms, and the reasonable presumption was that 
the suit was brought for tho purpose of getting possession of the 
defendant’s property. There had been a good deal of ill-treatment 
short of physical cruelty and the court was of opinion that by a 
return to her husband’s custody the defendant’s health and safety 
would be endangered. In those circumstances the High Court refused 
to interfere with the decree of the Court below dismissing the suit. * 
Armour v. Armour , 1 A. L* J., 318, referred to. 

’Hamid Husain v, Kubra Bag&m *, „» 332 

MUNICIPAL ACCOUNT CODE, Ssaiios 40 , See Aofc (Local) ITo, Ioi 

1904, section 24 «• •* .. 105 

MUNICIPAL OF PENCE, See Act (Local) No. II of 1916, seotioa 807 560 

MURDER, See Act No. XLV of I860, section 808 ..860 

NEGLIGENCE. Liability of lambardar for See Act (Looal) No. II 

of 1901, seotions 164 and 166 ,, .. , ,, - 246 
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Bags, 

NOTICE, See Criminal Procedure Code, section 437 * • *. 416 

OCCUPANCY HOLDING, See Act (Local) No Tiff 1901, action £0 &X4 

„ 'Sue Ac f (Local) No II of 1901, section 0* 3u0 

OCCUPANCY TENANT —Mortgage of part of occupant ho'dmq—Suh . 
sequent lease of same while mortgage 7ia s yet unr mr>ter cd— flights of 
mortgagees and Usseci] An occupancy tenant m Ho \ uiufructuay 
mortgage of certain plots of luid comprised in his or t upincy holding. 

He apparently gave the moiigigecs posermion, but lefusid to git 

the mortgage deed registered, and in const quomo tbo mortgagees 
were obliged to bring a suit to compel legisti itioa Whilst this 
suit was pending, the occupancy tenant Ieif-od eatam plots 
covered by the mortgage it a yearly it nt for a pound >£ live ^eirs, 

Eeldj on suit by the lessee for possession, th it tho pluntiff was 
entitled to a decree, and that he was n t bound, is a cmihtioa 
precedent, to p ly off tho morf , igo s Balia an Upadhya v Uttamgv, 

I L B , 33 All., 779, rafeired to. 

H ibib-ull th v Mamup ..228 


■Suit for declaration of status as «, See Act 


No, VII of 1670, schedule II, article 5 ; section 7, xi ,, * * 836 

See Act No I of 1894, secuon* 23, 49 «, 367 

OCTROI DUTY, See Act {Local) No I of 1904, station 24 * . 105 

*• PARJ0T ”, See Evidence ,, .* .. 56 


PARTNERSHIP— Death of one pa tne leaving a minor son— Suit by 
$w vtvinq partner against mmo fo > endition of accounts P ocediu e ] 
One of two partners in a specific business, who w t alleged to have 
been the managing partner, died, leaving him surviving a minor son 
The other partner sued the minoi, is his i< ther * lepiesaitafne, 
for rendition of accounts and for payment of what might he found 
due to him (tho plaintiff). 

Held, that suit was maintain ibis , but the propel procedure was 
for the court to direct both sides to pioduce then accounts and 
there if tei to pass a dec eo for wnate - ver sum might appon to ho duo 
from ono paity to the othei. 


Shankar Lai « Bam B ibu „ „ „ , ,, 446 

PARTITION, See Hindu law . . , . 374, 619 

PLAINT, Sea Civil Procedm e Code (1903), order YI, rule 14 . , 147 

PLAINT. Construction of See Act No I of 1877, section 9 . . 617 

PLEADER’S PEES, See Gets „ . . . , „ 515 

PLEADINGS, See Art No I of 1872, section 103 , , ** 284 

PLEDGE, See Act No, IX of 1872, section 17G .. M 622 

PRACTICE, See Act No. I of 1877, section 9 .. .. ,, 637 

See Gnminal Procedure Code, section 437 .. *, 416 

■ See Privy Council r . . „ . * .. 4)7 

PRIVATE DEFENCE, See Act No I of 1872/ section 105 . . . . 284 


PREEMPTION— Gu*tom-~ Wajib ul a z — Bight of pre-emption acquired 
<■ by*mean$ of imperfect partition of ihe village ] Thero bang a 
preexisting custom of pre empt oil m a vilhge, a right of pre- 
emption may ari&e m favoui of an mdividiui co*sh*irei just as 
% much by the creation of anew patti by rniper ect partition by 
pUrfch^feshy the pp sharer of i share in the pafcti Mahadeo P a* had 

* Sqfyu v Jctipqjlyjtauf, 8 Indian Cases K S67, dissented from. 

Lalta Prasad Oh audhri u, 3 ok ul Prasad ** 61! 

* - it * * 
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PRE-EMPTION— PwMiases made by vendee c% diffe)efit dates— Suit to 
pre-empt fiist sale on ? y — Vendee claiming to be a co-s7ia) er in virtue 
of second pit, chase«*~ Suit not maintainable] The defendant pur* 
chased shares m a village on two different dates. The plaintiff 
sued to pie-cmpt the eailier sale but no suit was brought la lespeot 
of the second sale Held that the suit was not maintainable. 

Chabraj Singh v Mahesh Nar an Singh .. , , 572 

— — Wajib'‘id-aiz—Gudom—&To)tgag6 by conditional sale ] 

la 1895 a morlgiga was midc consolidating previous moitgages 
of the years 3892, 1893 and x894 Iu 190b a suit was instituted on 
the mortgage, which was construed asamoitgage by way of con- 
ditional sale A deoiee foi foreclosure was obtained, and m 19n } 
the decree w is mad absolute Shortly afterwards, possession was 
obtained under this decree. In 1^14 a suit was brought claiming 
to get possession by virtue of a oustom set foi th m the wajib-nl- 
ams The clause relating to pre-emption was as follows u If a 
pattidar wishes to transfer las share by sale Dr mortgage, he 
should do so, fiist, to another pathda > of the same thok, and m case 
of his refusal, to the pat hdars of another ihoh of the village. If 
the pattidat wrnts to sell lus share to a stranger by entering an 
excessive and fictitious pace, the patt%da> having the right of 
pie-emption shall be entitled to acquire the propeity on payment 
of the price awarded by the arbiti ators 3> Held that, having regard 
to the whole context of the wajib-ul-iraes the ' sale ” mentioned 
therein for the puipose of giving rise to a i ight of pie-emption 
according to custom m^ant a voluntary sale, and the wajib ul-arzes 
did not give him a light of pre-emption under the circumstances 
under which the mortgagee became the owner of the the property 
Mu Ptasad v Suhhan , I. L R , 3 All , 610, distinguished. 

Sundar KunWar v Ram Ghulam », *. 8«6 

, Wajib-ul-a Propeity to be sold to co-sham jh $i-*~Sale to 

st? anger — v< Befusal to purchase ”] As a geaerri rule the custom as 
to pre emption as evidenced by the recoid in the wa^rb ul-arz, is that 
where a co-share wishes to sell his property he must fiist offer it to 
another oo-sharer and if the co-sharer refuses to puichaso, he is 
entitled to go to a stranger Where the custom proved is of this na- 
ture, if the co sharer (vendoi) offais the propeity to anothei co-sharer 
and such co- sharer refuses to purchase on the ground that he has 
no money or is unwilling for any other re tson to purchase, the owner 
of the propeity is entitled to go and sell it to a stranger, and he is 
not obliged, after he has made a definite agreement with the 
stranger, to return and offer the property a seebnd time to the ou- 
sharex. Haumhal Singh v Bam Batan, I Jj R, 89 All , 127, and 
Hath* Lai v Dham Bam , 15 A L, J 4 315, followed, Munawar 
Husam v, Khadm Ah t 5 A. L. J., 331, and Karihai Lai v Kalka 
Prasad , I. L. R , 27 All , 670, not followed 

Shamshei Singh v Pian Dat , , , * * , 690 

PRIVY COOT OIL Piactice of— Omission to appeal to High Court — 
Daemon of a subo dinaie cou t not submitted to High Court - Point 
taken %n grounds of appeal to High Cou^t but not pres$ed-~Po$U 
porting appeal pom interlocutory decision appeal from final 

deoiee ] It is a well settled rule of practice ot the Judicial Com- 
mittee that an appellant when bringing up the actual decree of the 
High Court for review, shall not he allowed to ask to have it set ^ 
aside on the ground that it has wrongly accepted a decision of tho 
subordinate court if he himself has never brought that decision 
before the High Court foi its consideration. Suqb & request would 
be fair neither to the Couife appealed from, nor to the Board 
appealed to. The High Court ought not to be liable to have its n 
deter mmation overruled upon matters never submitted to it. The 
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Board ought not to be called on to adjudicate finally upon matteis 
where they have not the advantage of knowing and weighing the 
view taken by the learned Judges ^of the High Gouit- This had 
nothing to do with waiting to question an interlocutory decision 
until an appeal is taken from a subsequent final decree. 

The same rule applies wheie, on appeal to the High Court, the 
point wab mentioned m the notice of appeal, hut the judgment of 
’ the High Court says of it th it the appellants* advocate u stated 
that he did not desire to piess it,” and so no moie is sud about it 
Kalyan Das v Maqbul Ahmad ** ** 

PRE-EMPTION, See Muhammadan law 

Suit for , jSee Act VII of lSTo *. M 

PRESENTATION for registration, See Act Ho XVI of 1908, sections 32, 
33, 73, 71, 75, 87 and 68 

PRIOR AND SUBSEQUENT MORTGAGES. See Mortgage 

PRIVILEGE, See Libel .. 

. of witness, See Act No I of 1872, section 112 

PROBATE, See Act No VII of 1870, sections 19, via, 191 ; schedule I, 
No 11, and schedule III *. ,» 

PROCEDURE, Ste Act No, XLV of I860, section 494 


Fagt* 


See Civil Procedure Code (1908), oide* I, rule 8: older 

XXIII, rule 1 

See Civil Procedure Code (1908), order VI, rule 14 

See Civil Procedure Code (1908), order IX, rules 3 and 8 

_ See Criminal Procedure Code, sections 110, 1 4 23 

See Criminal Procedure Code, section 850 

. See Criminal Procedure Code, section 47S . . #4 

* PROPRIETOR,” See Act (Local) No. II of 1901, section 150 
PUBLIC SERVANT, See Act No. XLV of 1860, sections 332, 323 

REDEMPTION OF MORTGAGE. Suit for , See Regulation 

No. XVII of 1800, section 8 .. M 

REGISTRATION, See Act No, IV of 1882, sections 54 and 118 

See Act No, XVI of 190S, section 17 

n ® ee Acb No * XVI of 3908, actions 82, 33, 71, 78, 75. 

87 and 83 .. .. 

REGULATIONS — 1806—XVII, spcriow 8 — Mcntgage by way of condi- 
tional sale -Suit for redemption— Flea of fo)edoi>we undo the 
Regulation - J> t oecdure — Evidence ] In the case of mortgage to 
which Regulation No. X\II of 1806 applies, befao it can be held 
that the right of redemption is haired, it mubt be pioved that the 
requirements of the Regulation have been strictly complied with, 
that is to say, tho mortg rgee had served upon the mortgagor a notice, 
under the seal and official signature of the Distucfc Judge, warning 
him that the mortgage would bo finally foreclosed m the event of 
his failure to redeem withm the period of one year. Badal Ram y. 

Al% 4 A. L. J„ 717, followed. 

Ram Baran Ear v. Hai Sewak Dube 
REMAND, See Act (Local) No. II of 190J, section 193 

RB l!d SiterV^ 0 ^’ t! tN °‘ X ™° n88! '“»S(10 ) 

Effl * Sy 3 ; S 1 // 006 ' 1 ™ . Cod6 (1908 >' sectl0n ” 5 > 
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RES JUDICATA, See Civil Procedure Code (1908), section ILexpIana- 

tionV •• •• .. •• .. .. .. 684 

— — - See Hindu law .. „ , M 593 

REVERSIONER, See Hindu, law . , , * , M 4B7 t 518 

— — . Relinquishment of right of suit by - — , See Act 

No, XVI of 1908, section 17 

REVIEW OP JUDGMENT, See Civil Procedure Code (1908), order 
XLVII, rule 7 .. „ .. .. 

REVISION, See Act No XVIII of 1879, section 36 .. " 

— See Act No, IX of 1887, schedule II, article (31) (l 

* See Civil Procedure Code (1903), neotion 115 

— See Civil Procedure Code (1908), order XXI, rule 95 

— See Civil Procedure Code (1908), order XXIII, rule 1; 

section 115 . , 

“ ~~ See Civil Procedure Code (1908), order XLIV, rule 1 

— See Criminal Procedure Code, sections J 07, 125 and 438 . . 

— — — — - See Criminal Procedure Gode, section 145 . , M 

— See Criminal Procedure Code, sections 439 and 476 

RULES of the High Court of the 18th January, 1908, See Civil Proce. 
dure Code (1908), section 122 

SALE, See Act No. IX of 1872, section 70 .. .. 

— See Act No. IX of 1908, schedule I, article 116 

See Act (Local) No. II of 1901, sections 10 and 20 .. 

SANCTION TO PROSECUTE, See Criminal Procedure Code, sec- 
tion 4 . , .« . . . . 

— 1 — — — See Criminal' Procedure Oode> section 

195 .. ' .. .. .. ..21,838 

SE0URITY, See Act No. VII of 1889, sections 7 and 9 . . . . 81 

FOR GOOD BEHAVIOUR, See Criminal Procedure Code, 

sections 110, 123 .. .. .. .. ,.39 

„ See Criminal Procedure Code, 

sections 110 (} J and 1 17 .. .. .. .. 372 

■ TO KEEP THE PEACE, See Criminal Procedure Code, 

sections 107, 125 and 438 . .» 140 

SMALL CAUSE COURT, See Civil and Revenue Courts »• 51 

SMALL CAUSE COURT SUIT, See Act No. IX of 1867, schedule II, 

article 31 . . .. ,, .. 142 

- — — See Act No, IX of 1887, schedule II, 

article 41 .. ,, ,, .*135 

— — See Civil Procedure Code (1908), sec- 
tion 24 •• ». .. #. 525 

STAMP, See Act No. IX of 1899, sections 4(Tand 57* . , . ’ . , / 128 

* * — See Act No,*H of 1899, section 62; Schedule I # article 5" 19 

STATUTE 5 and 6 Gb6. V, Chapter 61, section 107, See "Act NorX^III 

of 1879, section S6 , , * . . V • * ^ - » 1-56 

SUCCESSION, See Hindu Law • - r. . • . . ^ 470 

SUIT by joint owner to rebbver rent of a house received by the other 

Joint owner. See Act No. IX of 1887, schedule II, article (3l) . . 866 

by samindar to recover a haqq , cess or due from tenant, See Act 

No. IX of 1887, Schedule H, article* (13) .. ,.668 
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TEMPLE— Scheme of management— Fad ure of trustees to carry out— Mode of * 
enfowing proper management — Removal of trustees — Practice — Civil P raced me 
Code (Act XIV of 1882), Secs. 539 and 260— Decrees— Execution — Charity . 

See Charity ... ... ... ... ... ... 45 # 

TIMBER— Standing timber— Mango tree— Mango free may be standing timber 
according to the custom of a locality— Registration Act (XX of 18b6), Sec . 3— 

Trees.] By the term “ timber ” is meant properly such trees only as are fit to 1>e 
used in building and repairing houses. 

A mango tree, which is primarily a fruit tree, might not always come within 
the term “standing timber” used m the definition of immoveable property in 
section 3 of the Indian Registration Act (XX of 1866). ^ But it may be mmi. 
as a timber tree where according to the custom of a locality its wood is used in 
building houses. 

Kbishnabaq v* Babaji 31 

TOLLS ACT (BOM. ACT III OP 1875), See. 10, and BOM. AGT V Of 1881, 

Sec. 2— Lease— Condition— Breach of condition— Illegal contract — Contract Act 
(AT o/ 1872), Sec. 23 ] Under section 10 of the Tolls Act (Bombay Act III of 
1875), Government leased to plaintiff the levy of tolls on certain conditions. One 
of the conditions was that plaintiff should not sublet the tolls without the permis- 
sion of the Collector previously obtained. One of the clauses of the lease provided 
that for a breach of any of the conditions of the lease, the Collector might impose 
a fine of rupees two hundred. The plaintiff sublet the toll to the defendants 
without the permission of the Collector and sued io recover a certain amount 
which the defendants promised to pay for the sublease. The defendants con- 
tended that the contravention of the condition of the lease was illegal and opposed 
to public policy ; that, therefore, the contract was void under section 28 of the 
Contract Act (IX of 1872), and that the plaintiff was not entitled to recover the 
amount 

n ^ Meld, that the plaintiff was entitled to succeed. The agreement to sublet was 
not illegal or opposed to public policy merely because it was forbidden under a 
pecuniary penalty by conditions in the lease to the plaintiff. The penal con- 
Sequences of the breach were limited to the specific penalty and did not make the 
i| : contract void. * ^ 

v. HraAjiAL ... 622 

:RAXSFER Of PROPERTY ACT (IV OP 1888), Sf.cs. 40, 54, 55 (6) (b) — 

^usts Act (II of 1882), Sec. 91 — Contract of sale— Delivery of possession — 
payment of the whole of purchase- money — Registered conveyance not executed— # 

% Transfer — Attachment — Vendor haring no attachable interest. 

^.Cosibact or Salb ... ... ... ... 400 


— Secs. 87, 88, 89 and 98 — 

Kl- ; Mortgage — Decree for sale of (mortgaged property — Default in payment on the 
'datf ftxed in the decree— Redemption— Power to enlarge the time.] In a suit 
* bvinfeht by a mortgagee for sale of the mortgaged property, a decree was passed 

^ .ajS'T ’ trLi •ia.Aw j: ' .l.i 1 — T u .l. #. * * * i 


1 fthnuld be at liberty to sell the property. 


1898i the mortgage applied for an order absolute for sale. • 
J^qrj^igee applied Tor . permissiba., ’^pa^.. ‘into ’ 
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■was bound to pass an order absolute for sale 
for payment* 

Taniram V. GAJAKAN 


it had no power to enlarge the time 


300 


TRANSFER OF PROPERTY ACT (IV OF 1882), Sec. 181 — « DSt ” —Transfer 

* of a debt — Decree not a debt — Assignment of decree — Notice of assignment — Civil 
Procedure Code {Act' XIV of 1882), Sec. 282.] A decree is not a “ debt*’ within 
the meaning of that word as used m section 181 of the Transfer of Property 
Aet (IV of 1882), so as to make a transfer thereof void without express notice. # 

* • When a decree is assigned, a notice given under section 232 of the Civil Pro- 
cedure Code (Act XIV of 1882) is sufficient. 

Bag du v. Vaxji ... *»• ... 502 

TREES — Timber — Standing timber — Mango tree — Mango tree may be standing 
timber according to the custom of a locality — I Registration Act {XX of 1886), 

Sec 3.] By the term ‘ c timber ” is meant properly such trees only as are fit to 
he used in building and repairing houses. 

A mango tree, which is primarily a fruit tree, might not always come within 
the term standing timber ” used m the definition of immoveable property in 
section 3 of the Indian Registration Act (XX of 1866). But it may be classed 
as a timber tree where according to the custom of a locality its wood" is used in 
building houses. 

Kj&ishnabao v. Babaji •»* ... *** ... ... 31 


TRUST — Decree, form of —Account to be taken first — Matters to be considered in 
framing scheme — Charitable trust . 

See Chabiby ... ... .» ... 50 

TRUSTEES, bemoval of — Practice— Civil Procedure Code {Act XIV of 1882), 

Sees* 589 and 260 — Decree — Execution — Charity — Temple — Scheme of manage- - 
ment — Failure of trustees to carry out — Mode of enforcing proper management . 
fee Chaeity • *» »•% •«* ... 45 

VALUATION — House tax— Municipal^ valuation — Civil Court's power to revise 4 
such valuation — Municipality , 

See Municjpaxity ... ... ... »»» ... 607 


VAT AN — Restriction upon alienation by a vatanddr — Mortgage invalid to what 
m extent— Regulation X VI of 1827 — Act III ( Bombay ) of 1874.] An alienation by 
way of mortgage of vatan property, or any part of it, executed when Regulation 
XVI of 3827 was yet m force, had no operation beyond the life of the vatanddr 1 
who mortgaged. The mortgage was in its inception void against the heir o,f the 
vatanddr, and had not become validated against the heir by reason of the repeal 
• of the sections in Regulation XVI of 1827, relating to this subject, by (Bombay) 

Ji Aet HI of 1874 

m Kahi NamycPn Kid k ami v. Emmapya bin JBhimappa ((1879) 5 Bom., 485) 
referred to and approved* j ' 

childless widow" of a vatanddr, deceased in 1847, was the recognised 
vatedar in possession in 1865. She mortgaged two villages of the vatan to* 
K father of the respondents. The latter two, after litigation, retained .posrf 
ifem Yt 1886, by order of the Commissioner in the Revenr^ Department, 
m IhOfe &hd”#M be ( A decree of Court to the contrary. The widow, according 
* ili judgment belo#, had held the vatan adversely to her late liosbandjs son, 
amtiS, who was bom in 1848 of her co- widow, and he was the true heir, 
his birth. But the^ High Court gave effect to the adverse 
possession of the widow for the period of limitation supporting the mortgage. 

flKL» w n-f An WlilftTIT tin O+’AV.-.WI 1 T • 1 * -i niW 
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The plaintiff was the sole heir of the widow, his step-mother* who died in 1§?77 

■ " J * <1 


l H * 



genebal index. 


• Page* 


The appellant T ^ ^ ^ ' 

m S S (^ g thedec r of the g* «. ** «- Tfflr X had 
Sit? ft AWtjSSWA to that effect, and for possession, 

was maintained. 

Papaya t>. Swamira /•1886 &e<% 2— Widow — Mights of 

VATAS— j® a 7fZ?a^eZ£w of the last holder-Adoption by such • 
succession of a widow other than the wiao j 2 ff£ Bom bav Act V of 1886, 
widow— Collateral male ” tem ^ r ^ family, the succession goes to him _in 
if there is a male member of a a* the succession will go to his 

preference to a female jaemher, a wh there is a male member qualified to m 
heirs with a similar provision. Whe 8( other t h an the widow of the last 

herit vatan property he inheu . hy succession or inheritance, an 

male member acquires no ngU = to the , vata y adoption, 

consequently she cannotcreate, transfer or reviv j m B aied first and A 
A kulkami vatan was owned by two broths ^ & widow wll o held the vaton 

•became the last male holder. A iea idow took a son in adoption. Th® 

nntil her death in 1892. On her death, B d j vata n against the defendant, 

Xw »■ a* 1 * .S W k«» «#£* ly «» 

» o. a«a - tob8 . talte . «,u 

Act V of 1886. 


65 a 


of the wlioie op ““ 

yfur’./wTs.* * m 

qy <tS.^3SS-»5 ™ *■» *» «- ™ J “ ; 

to the vendee, and the whole of J? necessary registered conveyance had not 
r,t the transfer was not effected, as the neMssa y s vell aor sought for a 

- — - - 

• An attachable interest in the property. , 

no attacnaDie Bom., IS) distinguished. • 

- ••• _ 

■ wiff . emXr^ It defendants to enter into cotton tron»ic- 
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Meld, that the transactions were a mere gambling for differences, and no suit 
would lie, under Bombay Act III of 1865, to Recover any of the items connected 
with such transactions. 

* In order to determine whether a contract is a wagering contract, the Court 
will not only look at the terms of the written contact, but also probe among the 
surrounding circumstances to find out tba true intentions of the parties* 

Universal Stoeh Exchange^ Limited , v. Sirachan ((1896) Ap. Ca., 168) and 
9 In re Gieve ((1899) 1 Q. B., 794) followed. a 

# Boshi Taeakshi V . Shah TJjamsi Velsi ... ... .♦< 221 


ARRANTY — Breach of warranty — Suit on warranty — Principal and agent — 
Guardian — Minor — Loan obtained by guardian as such — Liability for such 
loan — Warranty by guardian of authority to borrow— Misreprsentation on a 
point of law — Contract Act (IX of 1872), Sec. 235. — Guardian’s liability .] Plaint- 
iff, having lent a sum of money to one Rnpaliba as guardian of her minor son 
' Ranmalsangji, brought a suit against the minor, represented by his guardian, to 
recover it. In that suit a consent decree was passed, which directed the amount 
due to him to be recovered out of the minor s ©state. On Ranmalsan gji*s coming 
of age he got the consent decree set aside, and the plaintiff had to refund the sum 
which* he had recovered under it. Thereupon the plaintiff sued Rupaliba to 
' '. recover the amount as damages for breach of warranty, alleging that she had 
represented to him that she had authority to incur the debt on behalf of the 
minor and to hind his estate, whereas she had really no such authority. 

j Held, that the plaintiff could not recover, there having been no such mis- 
representation as would support an action for a breach of warranty. 

Assuming that there was a representation, the only possible representation, if 
the case be treated as coming within section 235 of the Contract Act (IX of 1872), 
was that the defendant represented that she was the agent of her son. But as 
the plaintiff knew that the son was an infant, he must have been aware that any 
representation that defendant was her infant son’s duly authorized agent was 
incorrect, for an infant cannot appoint an agent, and consequently no warranty, 
such as would support a suit, could arise out of such a representation. 

Even if it were conceded that there was a representation by Rnpaliba, as to 
her power to bind the minor’s estate, it was one on a point of law, and as such, $ 
it was incapable ©£ supporting the suit. 

Beattie v. Ebury ((1872) L: R., 7 Oh., 777) followed. 

Shet Manibhai v. BaiRupaliba ... 16 

WAY, right of — Bight of way enjoyed for agricultural purposes— Change of use — 
Increase of servitude — Injunction — Easement — Easememts Act (V of 1882). 

* See Easement ... ... ... •• ... 18 


WIPG$Y — Maintenance — Decree for maintenance — Suit for altering the rate . of 
maintenance fixed by a decree — Practice — Procedure — Hindu law. 


* See Hindu Law •• *•« 

WILL — Hindu will — Construction — Yested remainder — Words {( mdlah and wdras’hj 
A Hindu died, leaving a will which provided (inter alia ) as follows - 

’ H After my death, my wife, if she be alive, is the rightful heir, if she be 
'not .alive, and after the death of my wife, my daughter Bai Nathi is my rightful , 

■ hek Qiakddr wdrasy\„ “ As to my daughter Nathi, whom I have, aftejr .the . " 

life-time of myself and of my wife, appointed heir to my property, and as to Hie 
surplus "the heir to the same is my daughter Nathi.” 


I < Thetestator died in 1894 ; Nathi, in 1895 ; and the wife in 1897 * Thereupon 

^ testators step-mother claimed the property as his reversionary heir. 
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